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The Honorable Robert E. Gerber
United States Bankruptcy Judge
United States Bankrupicy Court
Southern District of New York
Alexander Hamilton Custom House
One Bowling Green

New York, New York 10004

Re:  In re Motors Liquidation Company, ef al.
Case No. 09-50026

Dear Judge Gerber:

King & Spalding LLP is counsel to General Motors LLC (*New GM"”) in the above-
referenced bankruptcy cases.  On November 22, 2010, New GM filed an objection
(“Objection”) [Docket No. 7889} to a motion |Docket No, 7147) filed by Billy Ray Kidwell
(“Movant”) which seeks to hold New GM in contempt for its alleged failure to comply with
Orders of this Court. In footnote 5 of the Objection (p. 4). New GM stated that Movant had
previously filed a motion for reconsideration (“Reconsideration Motion™) of an order entered
by the United States District Court for the Middle District of Florida (“Florida District Court™)
that dismissed Movant’s claims against New GM in an action commenced by Movant in the
Florida District Court. At the time of the filing of the Objection, the Florida District Court had
not ruled on the Reconsideration Motion. On December 28, 2010, the Florida District Court
entered an order (“Reconsideration Order”) in respect of the Reconsideration Motion and on
December 29, 2010, the Florida District Court entered judgment (“Judgment”) in connection
therewith. Copies of the Reconsideration Order and Judgment are enclosed herewith.

Respectfully submitted,
/s/ Arthur Steinberg

Arthur Steinberg
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Honorable Robert E. Gerber
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ce! Mr. Billy Ray Kidwell
5064 Silver Bell Drive
Port Charlotte, Florida 33948
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
BILLY R. KIDWELL,
Plaintiff,

v. Case No. 2:09-cv-108-FIM-36DNF

‘G RICHARD WAGONER, etal,,

Defendants.

ORDER

This cause comes before the Court on Plaintiff Billy R. Kidwell’s Motion for
Reconsideration and Objection (Doc. 202), filed on September 23, 2010. Defendant General Motors
LLC filed a Memorandum in Opposition (Doc. 203) and a Supplemental Opposition Memorandum
(Doc. 208). In his Motion for Reconsideration, Plaintiff argues that the Court’s Order dismissing
Defendant General Motors LLC with prejudice (Doc. 199) should be overturned because it
contradicts the Bankruptcy Court for the Southern District of New York’s Sale Approval Order.
Specifically, Plaintiff argues that the Sale Approval Order expressly permits him to pursue his pre-
bankruptcy claims for breach of warranty and violations of Florida’s Lemon Laws against Defendant.
Plaintiff’s Motion, which presents arguments that Plaintiff failed to raise in response to the Motion
to Dismiss, misapprehends the scope of the Sale Approval Order. Nonetheless, Plaintiff’s arguments
warrant a dismissal of his warranty-related claims without prejudice. Therefore, the Court will grant
Plaintiff’s Motion for Reconsideration, in part.

BACKGROUND

The allegations of Plaintiff’s Amended Coemplaint—which include fraud, obstruction of
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justice, and even manslaughter—are summarized in the Court’s September 10, 2010 Order (Doc.
199). In short, through his Amended Complaint, Plaintiff seeks a plethora of damages in
compensation for an 'a'l'ieged'ly. defective .tru.c.k.he purc.:h.ase.d. ffom Defendént Geﬁéfai .Motoré .LL.C
in 2003. The basis of Plaintiff’s requested relief centers on Defendant General Motors LLC’s

allegedly fraudulent behavior and its violations of the civil RICO statute, as well as his truck’s

failure to conform to his expectations. To wit, Plaintiff requests $50 per day in damages, costs

assocxatedthh pursumg his claims, damages for personal injuries allegedly related to Plaintiff's
operation of the truck, and reasonable storage fees for “having to store the Lemon GM truck on his
property.” See Doc. 91 at §106-108, 133-34. He also requests $2,100,000,000 (two-billion-one-
hundred-million dollars) in punitive damages. See /d. at 9224-293.

On August 27, 2009, Plaintiff filed his Amended Complaint (Doc. 91). On January 15,
2010, Defendant General Motors LLC filed its Motion to Dismiss (Doc. 143). Plaintiff failed to file
aresponse. On September 10, 2010, the Court issued an Order Granting Defendant General Motors

LLC’s Motion to Dismiss with prejudice (Doc. 199). In the Order, the Court noted that Plaintiff’s

twelve counts' are barred by the bankruptcy Court for the Southern District of New York's Sale

Approval Order’. On September 14, 2010, judgment was entered dismissing Defendant General

'Although Plaintiff’s Amended Complaint actually lists sixteen counts, he only demands
relief for twelve of them. These are: (1) fraudulent advertising; (II) wire and mail fraud; (n
breach of warranty; (IV) intentional fraud on Florida’s Lemon Law process; (V) violations of
Florida Statutes Chapter 681 (Florida’s Lemon Law); (V1) fraud on the state courts; (V1I)
violations of the Magnuson-Moss Warranty Act; (VII) violations of Plaintiff's state statutory
rights; (IX) violations of Plaintiff’s federal statutory rights; (X) violations of Plaintiff’s
Constitutional rights; (XI) violation of the federal RICO Act; (XHI) conspiracy to violate the
federal RICO Act.

*The Order, which was entered on July 5, 2009 and applies to all conduct prior to July 10,
2009, 1s available at http://docs.motorsiiquidationdocketcom/pdﬂib/Z%S_order,pdf (last

2
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Motors LLC with prejudice (Doc. 201). On September 23, 2010, Plaintiff filed a Motion for
Reconsideration (Doc. 202).  Although Plaintiff's Amended Complaint included claims for
violations of the civil RICO statute, fraud, obstruction of justiée; and vioiatio.ns.of. his statei aﬁ& |
federal constitutional rights, Plaintiffs Motion for Reconsideration is limited to arguments that the

Sale Approval Order permits him to pursue his pre-bankruptcy claims for beach of warranty and for

Defendant’s allegedly fraudulent conduct during Plaintiff’s state Lemon Law proceeding, SeeDoc.

202at7 Defcndant General M(;tors LLC responds that New GM only assumed the obligation to
fund and otherwise support the standard limited warranties of repair issued by Old GM. Further,
Defendant contends that New GM did not assume other liability claims relating to warranties,
including liability for personal injuries, economic loss or expenses.
ANALYSIS
This Court has recognized three grounds Justifying reconsideration: (1) when there is an
intervening change in controlling law; (2) when new evidence, unavailable at the time of the Court’s

decision, has since become available; and (3) when failing to reconsider the decision would evidence

clear error or do manifest injustice. See Sussman v. Salem. Saxon & Nielsen, P.4., 1994 U.S. Dist.
LEXIS 2323, **15 (M.D. Fla. February 28, 1994). Reconsideration is within “the sound discretion
of the district judge and will not be overturned on appeal absent an abuse of discretion.” Region 8
Forest Serv. Timber Purchases Council v. Alcock, 993 F.2d 800, 806 (1 1th Cir. 1993) (applying the

standard to a non-final judgment).

accessed December 21, 2010). Through the Order, the new General Motors entity acquired
substantially all of the assets of the old entity on July 10, 2009 in a transaction exccuted under
the jurisdiction of the Bankruptey Court for the Southern District of New York. See generally In
Re General Motors Corp., 407 B.R. 463 (Bankr. S.DN.Y. 2009).

3
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“A district court’s denial of reconsideration is especially soundly exercised when the party
has failed to articulate any reason for the failure to raise an issue at an earlier stage in the litigation.”
Lussier v. Dugger, 904 F.2d 661, 667 (11th Cir. 1990) (internal citation omitted). “A motion for
reconsideration should raise new issues, not merely readdress issues litigated previously.”

Painewebber Income Properties Three Ltd, Partnership v. Mobil Qil Corp., 902 F. Supp. 1514, 1521

(M.D. Fla. 1995). “When issues have been carefully considered and decisions rendered . the r.m?i._\,.f =
rcason whlchshould commendreconmderatmnof ﬁlét decision is a change in the factual or legal
underpinning upon which the decision was based.” Taylor Woodrow Constr. Corp. v.
Sarasota/Manatee Airport Authority, 814 F, Supp. 1072, 107273 (M.D. Fla. 1993),

A motion for reconsideration does not provide an opportunity to simply reargue—or argue
for the first time—an issue the Court has already determined. Court opinions “are not intended as
mere first drafts, subject to revision and reconsideration at a litigant’s pleasure.” Quaker Alloy
Casting Co. v. Gulfco Industries, Inc., 123 F.R.D. 282,288 (N.D. I1l. 1988). This is especially true

in a situation where a party has failed to brief an issue, then tries to persuade the Court to reverse its

decision when the outcome is unfavorable to that party. Unless the movant’s arguments fall into one
of the limited categories outlined in Sussman, a motion to reconsider is improper.

Here, Plaintiff’s Motion for Reconsideration does not reference a change in intervening law.
Rather, for the first time, it raises factual exceptions to the Sale Approval Order. The Court therefore
exercises its sound discretion in granting Plaintiff leave to amend his complaint so he may provide
the Court with the contractual basis upon which he bases his two breach of warranty-related claims.
See Alcock 993 F.2d at 806 (“the decision to grant [reconsideration] is committed to the sound

discretion of the district judge™).
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Plaintiff’s Breach of Warranty Claims

In order to properly plead a cause of action for breach of warranty under the Florida Uniform
Commercial Code, a plaintiff must allege: (1) facts in respecf to the sale of the .gbéds.;. (2)
identification of the types of warranties created; (3) facts in respect to the creation of the particular

warranty; (4) facts in respect to the breach of the warranty; (5) notice to seller of breach; and (6) the

injuries sustained by the buyer as a result of the breach of warranty. James v, Ashley Adams

 Antigues, Tnc., 2006 U.S. Dist. LEXIS 39690, at *I6 (M.D. Fla. June 15, 2006) (quoting
Dunham-Bush, Inc. v. Thermo-Air Serv., 351 So. 2d 351 (Fla, 4th DCA 1977)); see also Fla. Stat,
672.607 (1975). Similarly, under the Magnuson-Moss Act, a consumer who is damaged by the
farlure of the supplier to comply with any obligation under a written warranty may bring suit for
damages and other legal and equitable relief. 15 U.S.C. § 2310(d)(1).

The Court’s Order dismissing Plaintiff’s claims against Defendant General Motors LLC with
prejudice did not contradict the Bankruptcy Court for the Southern District of New York’s Sale

Approval Order. While it is true that the reorganized General Motors entity did assume certain

obligations of the old entity, those obligations are of limited scope and apply only to funding and
supporting standard limited warranties of repair issued by the old entity. See Sale Approval Order
at 156 (“The Purchaser is assuming the obligations of the Sellers subject to conditions and
limitations contained in their express written warranties...[tlhe purchaser is not assuming
responsibility for Liabilities contended to arise by virtue of other alleged warranties, including
implied warranties and statements in materials such as...advertisements, and other promotional
materials...”). Whether Plaintiff’s breach of warranty claims were barred by the Bankruptcy Court’s

Sale Approval Order and whether they state a claim for relief depend upon the language of the
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express written warranty. Here, Plaintiff failed to attach a copy of the General Motors written
warranty to his Amended Complaint.® See Doc. 91. On a Motion to Dismiss for failure to state a
claim, the Court is required to limit its analysis to the four corners of the Amended Complaint and
its attachments. See Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949, 959 (11th Cir. 2009). Thus,

Plaintiff’s failure to attach the written warranty upon which his claims are based does not warrant

dismissal on the merits at this stage of the pleadings. The Court will. ther?f_q_r_e_ (.'f.ic.r.n.iq.f:. Plaintiff’s
twowarranty-reiated cialms ”wi.t.h.(.)ut. bréjudi#e to allow Plaintiff an opportunity to apprise it and the
Defendant of the contractual basis upon which he bases his breach of warranty-related claims’. See
United States Rubber Products, Inc. v. Clark, 145 Fla. 631, 636 (Fla. 1941). See also Sbarbaro v,
Yacht Sales Int’l, Inc., 1995 U.S. Dist. LEXIS 22437, at *33 (S.D. Fla. Oct. 10, 1995).
Plaintiff’s Lemon Law-Related Claims

In addition to those responsibilities covered under its express written warranties, the
reorganized General Motors entity also assumed obligations pursuant to state Lemon Laws. The Sale
Approval Order states that the reorganized General Motors entity has assumed the old entity’s
“obligations under state ‘lemon law” statutes, which require a manufacturer to provide a consumer
remedy when the manufacturer is unable to conform the vehicle to the warranty, as defined in the
applicable statute, after a reasonable number of attempts as defined in the statute, and other related

regulatory obligations under such statutes.” See Sale Approval Order at §56. Plaintiff currently has

* Defendant General Motors LLC has attached a copy of the written warranty to its
supplemental opposition memorandum (Doc. 208).

‘Defendant’s right to submit to the Jurisdiction of the Southern District of New York in
litigating these claims pursuant to section 9.13 of the Sale Approval Order is not foreclosed by
this Order. The Court will consider, when appropriate, a motion to transfer this action.

6
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state-law breach of warranty claims pending in the Circuit Court of Charlotte County. See Kidwell
v. General Motors Corp., No. 05-1747-CA. Plaintiffs allegation that Defendant “did intentionally
commit a Fraud {sic] on Florida’s Lemon Law Process” is not within the limited scogé 5f fhe Saée
Approval Order. See Doc. 91 240; see also Sale Approval Order at 156. Specifically, Plaintiff’s

Lemon Law-related claims are really for fraud and obstruction of Justice rather than an action under

Perjury...”); Ames v, Winnebago Indus., 2005 U.S. Dist. LEXIS 44752, at *12 (M.D. Fla. Jan. 19,
2005) (“Florida's ‘Motor Vehicle Warranty Enforcement Act,” also know as Florida's ‘Lemon Law,’
provides consumers with the right to a refund or replacement vehicle if a manufacturer cannot
conform the new motor vehicle purchased by the consumer to the warranty by repairing or correcting
any nonconformity after a reasonable number of attempts™); Fla. Stat. §681 et seq. Thus, counts 1V
and V of Plaintiff’s Amended Complaint were properly dismissed with prejudice.

Accordingly it is hercby ORDERED and ADJUDGED:-

t. Plaintiff’s Motion for Reconsideration (Doc. 202) is granted, in part, and
denied, in part.

2. Counts III and VII of Plaintiff’s Amended Complaint as to Defendant
General Motors LLC are dismissed WITHOUT prejudice. Plaintiff shall
have twenty-one (21) days from the date of this order to file a Second
Amended Complaint.

3. All remaining Counts of Plaintiff’s Amended Complaint as to Defendant

General Motors LLC are dismissed WITH prejudice.
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4, The Clerk is directed to vacate the judgment entered on September 14,
2010, which dismissed this action as to General Motors LLC with

prejudice.(Doc. 201), and enter Judgment in éccordancc with.this order.

DONE AND ORDERED at Ft. Myers, Florida, on December 28, 2010.

Cﬂ\ﬂ/\ﬁ-@f . Fr:’u)fiudzl/ 4‘07\0}1}!1!‘?‘00

Unlted States District Judge

COPIES TO:
Counsel of Record and Unrepresented Party
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UNITED STATES DISTRICT COURT

MiDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

BILLY R. KIDWELL,
Plaintiff,
~V§~ Case No. 2:09-¢v-108-FtM-36DNF

G. RICHARD WAGONER, GM CEO sued in a

~personal capacity, PERCY N. BARMEVIK, GM 7
Board of Directors sued in personal capacity,
ERSKINE B. BOWLES, GM beard of Directors
sued in a personal capacity, JOHN H. BRYAN,
GM board of directors sued in a personal
capacity, ARMANDO M. CODINA GM board of
Directors sued in a personal capacity, GEORGE
M.C. FISHER, GM Board of Directors sued in a
personal capacity, KAREN KATEN, GM Board
of Directors sued in a personal capacity, KENT
KRESA, GM Board of Directors sued in a
personal capacity, ELLEN J. KULLMAN, GM
Board of Directors sued in a personal capacity,
PHILLIP A, LASKAWY, GM Board of
Directors sued in a personal capacity, E.
STANLEY O'NEAL, GM Board of Directors
sued in a persenal capacity, ECKHARD
PYEIFFER,; GM board of Directors sued-in-a

personal capacity, CAROLYN WESTBERG,
GM customer relationship manager sued in a
personal capacity, and GENERAL MOTORS
COMPANY,

Defendants,

JUDGMENT IN A CIVIL CASE

Decision by Court.  This action came to trial or hearing before the Court. The issues have been
tried or heard and a decision has been rendered.

ITIS ORDERED AND ADJUDGED pursuant to the Court’s Order entered on December
28,2010, Counts I1T and VII of Plaintiff’s Amended Complaint as to Defendant
General Motors LLC are dismissed WITHOUT prejudice. All remaining Counts of Plaintiff's
Amended Complaint as to Defendant General Motors LLC are dismissed WITH prejudice.
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Date:  December 29, 2010
SHERYL L. LOESCH, CLERK

By: /s/ Samantha Blake, Deputy Clerk

¢ All 'panées and counsel of rec.or.d

CIVIL APPEALS JURISDICTION CHECKLIST

'
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{a)

{b)

(c)

Appeals from final orders pursaant to 28 U.S.C. Section 1291 Only final orders and judgments of district courts,
or final orders of bankruptey courts which have been appealed to and fully resolved by a district court under 28
U.S.C. Section: 158, generally are appealable. A final decision is one that Veads the litigation on the merits and
leaves nothing for the court to do but execuie the judgment.” Piney Bowes, [ne V. Mestre, 701 F.2d 1363, 15368
{11th Cir. 1983). A magistrate judge’s report and recommendation is not final and appealable untit judgment
thereon is entered by a district court judge. 28 LL.S.C. Section 636(¢).

I cases involving multiple parties or multiple claims, a judgment as to fewer than all parties or all claims is not a
final, appealable decision uniess the district court has certified the judgment for immediate review under

~Fed R.Civ P 54¢by, Wittiams v Bishop, 732-F:2d 885, 88586 (116 Cir- 1984} A judgment which resolves all -

issues except matters, such as attorneys’ fees and costs, that are collateral to the merits, s immediately appealable.
Rudinich v. Becton Dickinson & Co, 486 LS. 166, 201, 108 8. Cr. 1717, 1721-22, 160 L Ed.2d 178 (1988%;
LaChance v, Duffy’s Drafl House, Inc., 146 F 34 832, 837 (ith Cir, 1998}

Appeals pursuant to 28 U.S.C. Section 1292(a). Appeals are permitted from orders “granting, continuing,
modifying, refusing or dissolving injunctions or refusing to disselve or modify injunctions...” and from
“[i|nterlocutory decrees.. determining the rights and labilities of parties to admiraity cases in which appeals from
final decrees are alowed.” Interlocutory appeals from orders denying mporary restraining orders are not
permitted,

...... )

(e)

Appests pursuant to 28 V8.0 Section 1292(by and Fed, RiApp:P:5: The certification-specified fr 28- L8830

Section 1292(b} must be obtained before a petition for permission to appeal is filed in the Court of Appeats.
district court’s denial of a motion for centification is not itself appeatable.

Appeals pursuant to judicially created exceptions to the finality rule: Limited exceptions are discussed in cases
ncluding, but not imited to: Cohen V. Beseficial Indus, Loan Corp,, 337 U5, 341,546,69 §.Ct. 1221, 1223-26, 93
L.Ed. 1528 (1949, Atlantic Fed. Sav. & Loan Ass'n v, Blyihe Eastman Paine Webber, inc., 890 F. 2d 371, 376
(11th Cir. 1989); Gillespie v. United States Steel Corp., 379 U5, 148, 157, 85 8. Ct. 308, 312, 13 L. Ed2d 199
(1964}

2. Time for Filing: The timely filing of a notice of appea! is mandatory and jurisdictional. Rinalde v, Corbett, 256 F.3d 1276,
1278 (11th Cir, 2001). Tn civik cases, Fed R App.P.4(a} and (c) set the following time fimits:

{a)

(b)

(d)

Fed.R.App.P. 4(a)(1): A notice of appeal in compliance with the requirements set forth in Fed R App.F. 3 must be
filed in the district coust within 30 days after the entry of the order or judgment appealed from. However, if the
United States or an officer or agency thereof is a parly, the notice of appeal must be filed in the disirict court within
&0 days after such entry. TIIE NOTICE MUST BE RECEIVED AND FILED IN THE DISTRICT COURT
NO LATER THAN THE LAST DAY OF THE APPEAL PERIOD - no additional days are provided for
mailing, Special filing provisions for inmates are discussed below.

Fed RApp.P. 4(a)}(3): “I{ one party timelyv files a notice of appeal, any other party may file a notice of appeal
within 14 days after the date when the first notice was filed, or within the time otherwise prescribed by this Rule
4(a}, whichever period ends later.”

FediRoApp P.d(a)th): 1f any party-makes a timely motion i the-district-court under the-Federal Rales of Civit
Procedure of a type specified in this rule, the time for appeal for all parties runs from the date of eniry of the order
disposing of the last such timely filed motion.

Fed R.App. P.4(a)5) and 4(a)(6): Under certain limited circumstances, the district court may extend the lime 1o file
a notice of appeal. Under Rule 4{a)(3), the time may be extended if' 2 motion for an extension is filed within 30
days after expiration of the time otherwise provided fo file a notice of appeal, upon a showing ol excusable neglect
or good cause. Uinder Rule 4(a)6), the time may be extended if the district court finds upon motion that a party did
not timely recetve notice of the entry of the judgment or order, and that no party would be prejudiced by an
extension.

Fed. R.App.Pdfc): I an inmate confined Lo an institution files a notice of appeal in either a civil case or a criminal
case, the notice of appeat is timely if'it is deposited in the institution’s internal matl system on or before the last day
for filing. Timely filing may be shown by & declaration in compliance with 28 11.5.C. Section 1746 or a notarized
statement, either of which must set forth the date of deposit and state that first-class postage has been prepaid.

3. Format of the notice of appeal: Form |, Appendix of Forms to the Federal Rules of Appellate Procedure, is a suitable format.

See also Fed R_App.P. 3{c). A pro se notice of appeal must be signed by the appeliant

4. Effect of a notice of appeal: A district court loses jurisdiction {(authority) to act afler the filing of a timely notice of appeal,

except for actions in aid of appellate jurisdiction or to rule on a timely motion of the type specified in Fed R App P. 4{a)(4).
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