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SILLER WILK, LLP

675 Third Averue

New York, New York 10017
Ph: (212) 421-2233

Eric J. Snyder (E$-8032)
Counsel for the Debtor

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

Inre: Chapter 11
RAMP CHEVROLET, INC., Case No.: 09-77513 (reg)

Debtor.

ORDER AUTHORIZING THE DEBTOR TO: (I) ASSUME AGREEMENT WITH
GENERAL MOTORS; (II) DISTRIBUTE PROCEEDS RESULTING FROM
ASSUMPTION AND (IIT) DISMISS THE BANKUPTCY CASE, IF NECESSARY

Upon the motion (the “Motion™) of Ramp Chevrolet, Inc., the debtor herein (the
“Debtor”), pursuant to Sections 105(a), 365(a) and 1112(b) of Title 11 (the “Bankruptcy Code”)
and Bankruptcy Rules 2002 and 6006, for authority to: (i) assume the Wind-Down Agreement
(as defined in the Motion), between the Debtor and the General Motors Corporation (“GM™); (ii)
remit the Wind-Down Money (as defined in the Motion) to the New York State Department of
Taxation & Finance (“DTF”); and (iii) if necessary, to dismiss the Debtor’s bankruptcy case; and
where, in the Debtor’s business judgment, the assumption of the Wind-Down Agreement is in
the best interest of the Debtor’s estate; and where the Debtor has cured and satisfied any and alt
of its obligations under the Wind-Down Agreement; and where DTF maintains a security interest
in all of the Debtor’s assets including the Wind-Down Money; and where the Debtor’s senior
security creditor, General Motors Acceptance Corp., will not be prejudiced if the Wind-Down

Money is remitted to DTF on account of its secured claim; and where DTF has agreed to allow
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for the payment of certain administrative expenses from the Wind-Down Money; and sufficient
cause appearing to me therefore; it is hereby

ORDERED, that the Motion, be, and it hereby is, granted in all respects; and it is further

ORDERED, the Wind-Down Agreement, be and it hereby is, assumed under Section
365(a) of the Bankruptcy Code; and it is further

ORDERED., that GM is directed to remit the Wind-Down Money to the Debtor, pursuant
to the terms of the Wind-Down Agreement:; and it further

ORDERED, that, upon receipt of the Wind-Down Money, the Debtor shall remit the
Wind-Down Money to DTF, after the following sums are is paid: @& the sum of $14,000 to 1581
Holding, LLC, by its attorney Vincent Lentini, Esq.; and-fi}-the-pest-petition-fees-owed-te
counsel-for-the Debtorniotto-exceed-$25:000 ; and it is further

ORDERED, that this Bankruptcy Court shall retain jurisdiction regarding the terms of
this Order and payment of the Wind Down Money; and it is further

ORDERED, that the Motion, to the extent it seeks the dismissal of the bankruptcy case,
is adjourned until March 17, 2010 at 1:30 p.m.

Dated: Central Islip, New York
February 3, 2010

/s/ Robert E.Grossman
HONORABLE ROBERT E. GROSSMAN
UNITED STATES BANKRUPTCY JUDGE
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WILK AUSLANDER LLP
675 Third Avenue

New York, New York 10017
Ph: (212)421-2233

Eric 1. Snyder (E5-8032}
Counse! for the Debtor

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK.

Ini re;
RAMP CHEVROLET, INC.,

Debtor.

Chapter 11

Case No.: 09-77513 (reg})

MOTION OF DEBTOR FOR ORDER: (1) FINDING GENERAL MOTORS IN
VIOLATION OF THE AUTOMATIC STAY FOR: (A) APPLYING DEBTOR’S
POST-PETITION PAYABLES TO ITS PRE-PETITION CLAIM; AND (B) FOR
FAILING TO RECEIVE BANKRUPTCY COURT APPROVAL BEFORE
EFFECTUATING A SET-OFF; (2) HOLDING GENERAL MOTORS IN
CONTEMPT FOR DELIBERATELY VIOLATING THE STAY; (3)
COMPELLING GENERAL MOTORS TO REMIT TO THE DEBTOR THE
OUTSTANDING WIND-DOWN MONEY, PURSUANT TO WIND-DOWN
ORDER ASSUMING THE WIND-DOWN AGREEMENT; AND (4) GRANTING
ITS OBJECTION AND RECLASSIFYING AND REDUCING CLAIM #21, THE
PROOF OF CLAIM OF GENERAL MOTORS

TO: THE HONORABLE ROBERT E. GROSSMAN,
UNITED STATES BANKRUPTCY JUDGE.:

Ramp Chevrolet, Inc., the debtor and debtor-in-possession herein (“Debtor”), by

its counsel, submits this motion (the “Motion™), pursuant to Sections 105(a), 362(a(7) and

502 of Title 11 (the “Bankruptcy Code™), and Bankruptcy Rules 3007, 9014 and 9020,

for an order: (i) finding General Motors LLC (*GM”) in violation of the automatic stay

for asserting set-offs without Bankruptey Court approval; {it) holding GM in contempt

for deliberately violating the automatic stay; (iii) compelling GM to remit {o the Debtor

the sum of $975,459.80, representing the sum outstanding under the Wind-Down
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Agreement.; and (iv) reclassifying and reducing Claim #21, the secured proof of claim of
GM from $699,096.01 to $406,571.50. In support of the Motion, the Debtor states as

follows:

BACKGROUND

1. On October 5, 2009 (the “Petition Date”), the Debtor filed a voluntary
petition under Chapter 11 of the Bankruptcy Petition Act of 1978, as amended
(“Bankruptcy Code™)-

2. To the best of the Debtor’s knowledge, no Creditors' Committee has been
appointed by the Office of the United States Trustee as of this date, and there have been
no motion for the appointment of a trustee or an examiner.

3. The Debtor, a New York corporation, owns and operates Chevrolet,
Chevrolet Truck and Hummer franchises (t.hé *Dealerships™), pursuant to franchise
agreements (the “Franchise Agreements™) by and between the Debfor and the GM. The
Dealership is located at 1395 Rouie 112, Port Jefferson, New York.

4. Subsequent to the Petition Date, the Debtor had continued in the
possession of its property and the operation of the business as a debtor-in-possession,
pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

5. On June 12, 2009, the Debtor entered into three agreements (the “Wind-
Down Agreements”) with GM to “wind-down” the operations of the Dealerships.
Pursuant to the Wind-Down Agreements, upon the sale of the Debtor’s new car inventory
of each franchise, the Debtor is required to close the Dealership. In exchange, GM has

agreed to pay to the Debtor the sum of $1,304,613 (the “Wind-Down Money”), in total,
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for consideration in terminating the three Dealerships. During August, 2009, 25% of the
Wind-Down Amount, $326,154.75, was paid to the Debtor by GM.

6. For the quarters ending November 30, 2009, February 28, 2009 and May
31, 2009, the Debtor failed to remit sales tax to DTF in the amounts of $1,442,636.09,
$639,750.04 and $425,993.96, respectively, totaling $2,508,380.09 (the “DTF Claim™).
Of this amount, the sum of $2,082,386.13 (“DTF Secured Claim™) is subject to Tax
Warrants.

7. On October 2, 2009, NYS sought to enforce its rights under the Tax
Warrants and changed the locks on the Dealership. As a result, the Debtor was compelled
to seek Chapter 11 relief.

8. As part of the Debtor’s operations with GM, credits and debits would be
posted to the Debtor’s Open-Account. As of October 1, 2009, three days prior to the
Petition Date, the balance owed to GM equaled $515,787.06. A copy of the Accounts
Receivable Statement generated by GM reflecting this is annexed hereto as Exhibit A.

9. Subsequent to the bankruptcy, GM continued to provide debits and credits
to the Debtor on the Open Account. However, instead of starting from zero as of the
Petition Date, and adding credits and subtracting debits accordingly, GM continued to
reduce its pre-petition claim.

10.  In fact, as of March 5, 2010, the balance owed to GM had been reduced
from $515,787.06 to $402,521.78, a difference of $113,265.28 (the “Post-Petition
Payable”). A copy of the Open Account Statement refleciing this balance is annexed

hereto as Exhibit B.
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11.  The account statement also reflects that GM posted a debit memeoe on
March 11, 2010 in the amount of $292,524.63 (the “chargeback™). According to an
August 4, 2010 letter of GM (see below), this debit memo was on account of an audit
completed during May, 2009.

12.  During November, 2009, the Debtor soid the last of its retail vehicles. As
a result, under the Wind-Down Agreement, the Debtor became eligible to collect the
Wind-Down Money. To this end, the Debtor has requested the commencement of the
procedures to terminate the Franchise Agreement by December 31, 2009 and to obtain
the Wind-Down Money.

13. On November 25, 2009, the Debtor filed a motion (the “Assumption
Motion”) seeking to assume the Wind-Down Agreements. In the Assumption Motion, the
Debtor specifically states that the assumption of the Wind-Down Agreement will allow
the Debtor to obtain the Wind-Down Money [$1,304,613]. A copy of the Wind-Down
Motion is annexed hereto as Exhibit C.

14.  GM did interpose an objection to the Assumption Motion and the
Bankruptcy Court entered an order on February 3, 2010, graniing the Assumption
Motion. A copy of the Order is annexed hereto as Exhibit D.

15.  From December 2009, through July 10, 2010, Debtor repeatedly requested
from GM the payment of the Wind-Down Money. Copies of certain emails reflecting
these requests during that period are annexed hereto as Exhibit E. GM never responded.

16.  OnJuly 21, 2010, GM filed a proof of claim (“GM POC?”) in the Debtor’s
bankruptey proceeding. In the GM POC, GM asserts a secured claim in the amount of

$699,096.01 (the “Set-Off Amount™). According to the attachment (the “Attachment™) to
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the GM POC, “GM has the right to set off this amount, plus any additional charges...,
from any Wind-Down payment due from GM to the Debtor. (Attachment, 15). A copy
of the GM POC and the Attachment are annexed hereto as Exhibit F.

17.  On August 4, 2010, counsel for GM forwarded to counsel for the Debtor

describing the basis for the alleged set-off. As set forth in the August 4 Letter, there are

two major charges that make up substantially all of the Set-Off Amount: i) the Debtor’s
alleged failure to remit rent to-a GM subsidiary, for the period through September, 2009
1in the amount of $450,000; and ii} a chargeback based on an audit completed May, 2009.

A copy of the August 4, 2010 letter is annexed hereto as Exhibit G.

m—————

18.  Despite the fact that both components of the Set-off Amount cover a
period prior to the Petition Date, GM has not sought to modify the automatic stay to set-
off the Set-Off Amount.

19.  On August 6, 2010, DTF executed a letter, approved in both form and
substance by s member of GM’s legal staff, agreeing to hold GM harmless to the extent
the Wind-Down Money was paid. A copy of this lstter is annexed hereto as Exhibit H.

20. On August 16, 2010, GM forwarded a letter to Debtor’s counsel stating

that the Debtor still need to provide proof that it removed its signs from the Dealership

and a copy of the Debtor’s customer list. In the August 16 correspondence GM, for the
first time, stated that it was unhappy with the DTF letter of August 6 and now wanted an
actual release from GM. A copy of the August 16, 2010 letter is annexed hereto as
Exhibit 1.

21.  On August 18, 2010, the Debtor provided to GM proof regarding the

removal of the signs and a copy of the customer list.
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22. On August 20, 2010, GM remitted a letier to counsel for the Debtor
acknowledging receipt of the aforementioned two remaining items and again requested a
release. In that letter, GM also makes it clear that if the Debtor drops its claims to the Set-
Off Amount, then the $279,363.79 will be made “promptly.... Otherwise, “the Final
Wind-Down Payment “[$279,363.79] will be delayed pending a final resolution and a
calculation of GM’s indemnity claim.” August 20 Letter at p.2. A copy of the August 20,
2010 letter is annexed bereto as Exhibit J.

RELIEF REQUESTED
23. Since the Petition Date, GM has taken the following actions: a) reduced

its pre-petition claim by at least $113,265.28 by withholding money from the Debtor in
violation of the automatic stay; b) remained silent when the Wind-Down Agreement,
seeking the payment of $975,459.80, was approved; c) posted a chargeback equal to
$279,363.79 during March, 2010 on account of an audit conducted during May, 200%;
and d) filed the GM POC asserting rights against the Wind-Down Monbey, without first
seeking leave of the Bankruptcy Court. As shown below, GM’s actions violated the
Bankruptcy Code, since all the conditions otherwise necessary to obtain the Wind-Down
Money has been satisfied by the Debtor the $113,265.28 and $975,459.80 should be
remitted to the Debtor immediately.

A. GM’s Faifure to Remit the Post-Petition Payable Violates the Antomatic Stay.
24.  GM’s failure to remit to the Debtor the Post-Petition Payable violates

section 362 of the Bankruptcy Code. Section 362 imposes an automatic stay on certain
actions after the filing of a voluntary petition for bankruptcy. 11 U.S.C.A. § 362.
Section 362(a)(3) prohibits “any act to obtain possession of property of the estate or of

property from the estate or to exercise control over property of the estate.” 11 US.CA. §
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362(a)(3). By statute, income generated by Debtor’s post-petition conduct is property of
the bankruptcy estate, rendering it outside of Audi’s control, See 11 US.C.A. §
541(a)(7).

25.  The work at issue for which Debtor would be seeking reimbursement is
maintenance and other service work conducted pursuant to GM’s warranties to
customers. [t was exclusively work occurting after the bankruptcy petition was filed in
this case and, as such, the fruits of such labor are exclusively the property of the
bankruptcy estate. GM had no right to exercise control over this property or to take
possession of this property from the estate. As a result, GM violated the stay by not
remitting the Post-Petition Payable to the Debtor for the benefit of its creditors. Nothing
more need be said.

B. GM Atfempt to Withhold the Wind-Down Money Based on the POC Violates the
Automatic Stay.

26. In the GM POC, GM states that it is effectuating the right of set-off.
Pursuant to Section 362(a)(7) of the Baskruptcy Code, any attempt to set off amounts
owing the debtor prior to the Petition Date against any claim against the Debtor is stayed.
GM'’s own admissions, set forth in the Open Account Statements, reflect that GM’s
claims against the Debtor arose prior to the Petition Date. If that is what GM is seeking
to do, it is violation of the stay and should be held in contempt. [rr re Ormond Beach
Assocs. Ltd. P'ship, 185 B.R. 408 (Bankr. D. Conn. 1995).

27.  Ifthe right to collect the Wind-Down Money also arose prior to the
Petition Date, GM violated Section 362(a)(7) by not seeking relief from the stay. If GM
claims that the Debtor’s right to the Wind-Down Money arose post-petition then it has no

right of set-off because it cannot set off a post-post obligation against a pre-petition debt.
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Inre Delta Air Lines, 341 B.R. 439 (Bank.S.D.N.Y. 2006). In either event, GM acted
improperly.

28.  For these reasons, the court should determine that GM violated the stay
and that no right to set-off exists.

C. GM’s Claims Sheuld be Reclassified as a General Unsecured Claim.

29, In light of the aforementioned, ample evidence exists that the GM POC
should be reclassified as a general unsecured claim. Absent a right of set-off, GM has no
authority to withheld any portion of the Wind-Down Money. Again, GM has been
(purposely) unclear as to what position it is taking regarding the mutuality of the
obligations, but, nevertheless, the Debtor has met its burden of production as to why the
GM POC should be reclassified as a general unsecured claim [n re South Motor Co., 161
B.R. 532, 547 (Bankr. S.D. Fla. 1993)(0nce‘ the objector produces some evidence
disputing the validity of a claim, the burden shifts to the claimant. The claimant bears the
ultimate burden of establishing a valid claim by a preponderance of the evidence.)
D. GM’s Claim should be Reduced by the Sum of $292,524.63 to $406,571.50.

30.  Inaddition to GM’s improper set-off of the Set-Off Amount, GM’s claim
should also be reduced by the amount of the Charge-Back GM charged to the Debtor’s
open account subject to the petition date. This chargeback was not only improperly set-
off, as set forth above, it was untimely asserted under Section 461(z) of the New York
Vehicle & Traffic Law.

31. On August 6, 2008, Governor David Paterson signed into law a bill
containing several amendments to the New York Franchised Motor Vehicle Dealer Act

(the Act), N.Y. Veh. & Traf. Law §§ 461 ef seq. The amendments bring about substantial
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changes in areas such as dealer terminations, warranty reimbursements, dealer relocations
and the addition of new dealers.

32.  The amendments provide that no franchisor may conduct an audit or
charge back on any warranty or sales incentive payment more than one year after the date
the franchisor made such payment to the dealer. Timely charge backs may only be
charged after a representative of the franchisor has met with the dealer, explained in
detail the basis for each proposed charge back and given the dealer a reasonable
opportunity to explain its position relating to cach. See Veh. & Traf. Law §§ 461(2).

33.  Inparticular, a franchisor may not deny or charge back a payment for
warranty work unless the franchisor satisfies its burden of proof that the dealer did not
make a good faith effort to comply with the reasonable written procedures of the
franchisor or that the dealer did not actually perform the work.

34, The Chargeback was the result of an audit conducted on 04-21-09 thru 04-
29-09; and again on 05-05-09 thru 05-08-09. The audit period for vehicle incentives
(customer rebates) was 09-07-07 thru 03-09-09. The chargeback for vehicle incentives
for this period was originally $31,524.63, subsequently reduced to $21,524.63.

35, Simultaneousty, GM conducted an audit of SFE (Standards for
Excellence) payments made to Ramp Chevrolet. This audit covered the period from the
4™ quarter of 2005 thru the 3" quarter of 2008. The chargeback for this audit was
$271,000.00.

36.  Atthe time of the audit during May, 2009, GM was already foreclosed
from charging back any funds the Debtor had received through May, 2008, becavse the

statute required GM to not only audit, but chargeback within one year of the Debtor’s
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receipt of payment. By the time GM charged back the Chargeback Amount on March 11,
2010 {a period of ten months from when the audit was conducted), GM was out of time
on any remaining vehicles, because the audit was conducted through September 30, 2008.
Put simply, since GM did not chargeback until more than one year after the end of the
audit period, there are no vehicles that are eligible for the chargeback of the SPE
incentives.

37. Furthermore, since GM did not charge back until March 11, 2009, GM is
not eligible under the statute to chargeback any of the incentive moneys (where the one
year period definitively ended March 9, 2010).

38. For these reasons, whether the claim is reclassified as secured or
unsecured, it should nonetheless be reduced by $292,524.63 (and the Debtor should
receive this sum along with the $279,363.79, that is not the subject of any dispute by
GM).

39.  No prior request for the relief sought herein has been made to this or any

other Court,

10
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CONCLUSION

For all of the reasons set forth in this Motion, the Debtor respectfully requests that
this Court enter an order: (i} granting the relief sought herein; and (ii) for such other and
further relief as may this Court deems just and proper.

Dated; New York, New York

September 24, 2010

WILK AUSLANDER LLP
Attomneys for the Debtor

By:__ /s/ Eric J. Snyder

Eric J. Snyder, Esq. (ES-8032)
675 Third Avenue
New York, New York 10017
(212)421-2233

11
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RARPKO22

STATEMENT DATE: 09/25/09
SETTLEMENT DATE: 10/01/09

BMD ;

RAMP CHEVROLET INC.
‘PO DRAWER 1010

DOCUMENT
DATE

09/18/09
09/21/09

13 062107
09/21/09
09/22/09
09/24/09
09/25/09
09/25/09
pg9/25/09

13 2107

69 25128
09/24/09

ACCOUNTS RECEIVABLE STATEMENT

STATEMENT PERIOD: 09/19

13 02107

P.O. BOX 70595

PORT JEFFERSON STATION NY CHICAGO, IL. 60
11776-0710
***********************************************#*****
DOCUMENT

DESCRIPTION NUMBER
BALANCE FORWARD 000077734683
WARRANTY 042 000077751296
SUB-TOTAL

ACTIVITY:
¢51 SPECIAL PROJECTS 000077756866
TECH LINE (GM) 000077774233
DEBIT MEMO 000077791989
GMSPO PARTS SUMMARY 000077808070
¢8I SPECIAL PROJECTS 000077826725
GM POWERSHIFT 000077820059
SUB-TOTAL

ACTIVITY:
SUB-TOTAL

ACTIVITY:
DEBIT MEMO 000077792074
SUB-TOTAL

BALANCE DUE ON 10/01/09

IF EFT HAS BEEN ELECTED BY THIS ACCOUNT DO
NOT REMIT PAYMENT FOR ANY BALBNCE DUE

kwkFkkkRE

PAGE: - 1

*********************************************

/09 - 09/25/09

REMIT TO:

GENERAL MOTORS COMPANY

673

*******************

DOCUMENT

AMOUNT
59,285.68

8,985.18
68,270.86

69.00
298,05
225,000.00
3,553.85 CR
69.00
634.00
222,516.20

0.00
225,000.00

225,000.00

515,787.06

*******************

20090925
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RARPK(022

STATEMENT DATE: 03/12/10
SETTLEMENT DATE: 03/18/10

ACCOUNTS RECEIVABLE STATEMENT 20100312

STATEMENT PERIOD: 03/06/10 - 03/12/10
REMIT TO:

BMD: 13 02107

RAMP CHEVROLET INC.
PO DRAWER 1010

GENERAL MOTORS LLC
P.O. BOX 70595

PORT JEFFERSON STATION NY CHICAGO, TL 60673
11776-0710
************************************************************************
DOCUMENT DOCUMENT DOCUMENT
DATE DESCRIPTION NUMBER AMOUNT
03/05/10 BALANCE FORWARD 000079704592 402,521.78
SUB-TOTAL 402,521.78
13 02107 ACTIVITY:
03/11/10 INFORMATION TECHNOLOGY & SERVS 000079771342 433.52
03/11/10 DEBIT MEMO 000079761990 292,524.63
SUB-TOTAL 292, 958.15
13 02107 ACTIVITY:
SUB-TOTAL 0.00
69 25128 ACTIVITY:
SUB-TOTAL 0.00
695,479.93

BALANCE DUE ON 03/18/10

IF EFT HAS BEEN ELECTED BY THIS ACCOUNT Do

NOT REMIT PAYMENT FOR

*********************

ANY BALANCE DUE

PAGE: 1

*****************************f*********************
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SILLER WILK,LLP

675 Third Avenue

New York, New York 19017
Ph: (212) 421-2233

Eric 1. Snyder (ES-8032)
Proposed Counsel for the Debtor

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

In re: Chapter 11
RAMP CHEVROLET, INC., Case No.: 09-77513 (reg)

Debtor.

MOTION OF DEBTOR TO: (I) ASSUME AGREEMENTS WITH GENERAL
MOTORS; (1) DISTRIBUTE PROCEEDS RESULTING FROM ASSUMPTION;
AND (Ii1) DISMISS THE BANKUPTCY CASE, IF NECESSARY

TO: THE HONORABLE ROBERT E. GROSSMAN,
UNITED STATES BANKRUPTCY JUDGE:

Ramp Chevrolet, Inc., the debtor and debtor-in-possession herein (“Debtor™), by
its counsel, submits this motion (the “Motion™), pursuant to Sections 105(a), 365(a) and
1112(b) of Title 11 (the “Bankruptcy Code™), and Bankruptcy Rules 2002 and 6006, for
authority to: (i) assume certain Wind-Down Agreement (as defined below), between the
Debtor and the General Motors Corporation (“GM™); (ii} remit the Wind-Down Money
{as defined below) to the New York State Department of Taxation & Finance (“DTF”);
(iii) if necessary, to dismiss the Debtor’s bankrupicy case. In support of the Motion, the

Debtor states as follows:
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BACKGROUND

1. On October 5, 2009 (the “Petition Date™), the Debtor filed a voluntary
petition under Chapter 11 of the Bankruptcy Petition Act of 1978, as amended
(“Bankruptcy Code™).

2. To the best of the Debtor’s knowledge, no Creditors' Committee has been
appointed by the Office of the United States Trustee as of this date, and there have been
no motion for the appointment of a trustee or an examiner.

3. The Debtor, a New York corporation, owns and operates Chevrolet,
Chevrolet Truck and Hummer franchises (the “Dealerships™), pursuant to franchise
agreements (the “Franchise Agreements”) by and between the Debtor and the GM. The
Dealership is located at 1395 Route 112, Port Jefferson, New York.

4, Subsequent to the Petition Date, the Debtor had continued in the
possession of its property and the operation of the business as a debtor-in-possession,
pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

5. On June 12, 2009, the Debtor entered into three agreements (the “Wind-
Down Agreements”) with GM to “wind-down” the operations of the Dealerships.
Pursuant 1o the Wind-Down Agreements, upon the sale of the Debtor’s new car inventory
of each franchise, the Debtor is required to close the Dealership. In exchange, GM has
agreed to pay to the Debtor the sum of $1,304,613 (the “Wind-Down Money™), in total,
for consideration in terminating the three Dealerships. During August, 2009, 25% of the
Wind-Down Amount, $326,154.75, was paid to the Debtor by GM. A copy of the Wind-

Down Agreements are annexed hereto as Exhibit A..!

! Since the Motion also secks to dismiss the bankruptcy case, all creditors are receiving notice of the
Motion. However, since the Wind-Down Agresments are voluminous, they are not attached to service

2
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6. For the quarters ending November 30, 2009, February 28, 2009 and May
31, 2009, the Debtor failed to remit sales tax to DTF in the amounts of $1,442,636.09,
$639,750.04 and $425,993.96, respectively, totaling $2,508,380.09 (the “DTF Claim™),
Of this amount, the sum of $2,082,386.13 (“DTF Secured Claim™) is subject to Tax
Warrants,

7. On October 2, 2009, NYS sought to enforce its rights under the Tax
Warrants and changed the locks on the Dealership. As a result, the Debtor was compelled
to seck Chapter 11 relief.

8. During November, 2009, the Debtor sold the last of its retail vehicles. As
a result, under the Wind-Down Agreement, the Debtor became el gible to collect the
Wind-Down Money. To this end, the Debtor has requested the commencement of the
procedures to terminate the Franchise Agreement by December 31, 2009 and to obtain
the Wind-Down Money,

RELIEF REQUESTED

9, In order to effectuation the terms of the Wind-Down Agreements, the
Debtor now seeks their assumption. The assumption of the Wind-Down Agreement will
allow the Debtor to obtain the Wind-Down Money.

10. A decision whether to assume a contract is left to the sound business
discretion of the Debtor. Jn re Penn Traffic Co,.524 F.3d 373, 383 (2d Cir. 2008). In the
present case, as set forth above, assumption of the Wind-Down Agreements can only
benefit the estate. The Debtor no longer has the right to receive new car inventory with

respect to any of the three franchises. Therefore, the termination of the franchises with

copies of the Motion, but are available, from the Court’s docket and from counsel for the Debtor, upon
request.
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GM will not cause it any harm, Indeed, since the termination of the franchises is the
triggering mechanism to allow the Debtor to obtain the Wind-Down Money, the
termination of the franchise is actually beneficial to the estate, For theses reasons, it is
respectfully submitted that the assumption of the Wind-Down Agreements is in the best
interest of the estate.
11, By this Motion, the Debtor also seeks authority to pay the Wind-Down
Money to the DTF on account of the DTF Secured Claim, Since the claim of GMAC, the
previous floor plan lender for the Debtor, is minimal and can be satisfied from the
amount of funds the Debtor presently has on hand, no party with a greater interest in the
Wind-Down Money will be prejudiced if the relief requested is granted
12, Finally, since the DTF shall maintain a security interest in the Debtor’s
remaining assets (the vehicle parts), and the value of the parts is less than the DTF
Secured Claim, after applying the Wind-Down Money, there are no unencumbered assets
of the Debtor available to administer for the benefit of unsecured creditors. Therefore, the
Debtor requests, to the extent the continuation of the bankruptey proceeding is not
necessary, as of the hearing date of the Motion, that the bankruptcy proceeding be
dismissed pursuant to Section 1112(b) of the Bankruptcy Code.

NOTICE,
13.  The Debtor contemplates giving notice of the Motion to: (i) all of the

creditors of the Debtor; (ii) counsel for GM and the DTF; (iii) the Office of the United
States Trustee; and (iv) all parties that have filed notices of appearance in the Debtor’s

bankruptcy proceeding. Notice of the Motion in this manner comports with Bankruptcy
Rules 2002 and 6006.
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14. No prior request for the relief sought herein has been made to this or any

other court.
CONCLUSION

15. For all of the reasons set forth in this Motion, the Debtor respectfully
requests that this Court enter an order (a copy of which is annexed hereto as Exhibit B):
(i) authorizing the Debtor to assume the Wind-Down Agreement; (ii) authorizing and
directing the Debtor to remit the Wind-Down Money to DTF; (ii) dismissing the
bankruptey case, if necessary; and (iv) for such other and further relief as may this Court
deems just and proper.

Dated: New York, New York
November 25, 2009

SILLER WILK LLP
Proposed Attorneys for the Debtor

By:__ /s/Eric J. Snyder

Eric J. Snyder, Esq. (ES-8032)
675 Third Avenue
New York, New York 10017
(212) 421-2233

367498v1
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SOLLER WILK, LLP

675 Third Avenue

MNew York, New York 10017
Fh: (212) 421-2233

Eric J. Snyder (ES-8032)
Counsel for the Debtor

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

In re: Chapter 11
RAMP CHEVROLET, INC., Case No.: 09-77513 (reg)

Debtor.

ORDER AUTHORIZING THE DEBTOR TO: (I) ASSUME AGREEMENT WITH
GENERAL MOTORS; (I} PISTRIBUTE PROCEEDS RESULTING FROM

ASSUMPTION AND (IID) DISMISS THE BANKUPTCY CASE, IF NECESSARY

Upon the motion (the “Motion™) of Ramp Chevrolet, Inc., the debtor herein (the
“Debtor™), pursuant to Sections 105(a), 365(a) and 1112(b) of Title 11 (the “Bankruptcy Code”)
and Bankruptcy Rules 2002 and 6006, for authority to: (i) assume the Wind-Down Agreement
(as defined in the Motion), between the Debtor and the General Motors Corporation (“GM™); (i)
remit the Wind-Down Money (as defined in the Motion) to the New York State Department of
Taxation & Finance (“DTF”); and (iii} if necessary, to dismiss the Debtor’s bankruptcy case; and
where, in the Debtor’s business. judgment, the assumption of the Wind-Down Agreement is in
the best interest of the Debtor’s estate; and where the Debtor has cured and satisfied any and all
of its obligations under the Wind-Down Agreement; and where DTF maintains a security interest
in all of the Debtor’s assets including the Wind-Down Money; and where the Debtor’s senior
security creditor, General Motors Acceptance Corp., will not-be prejudiced if the Wind-Down

Money is remitted to DTF on account of its secured claim; and where DTF has agreed to allow

3743805v]



for the payment of certain administrative expenses from the Wind-Down Money; and. sufficient
cause appearing to me therefore; it is hereby

ORDERED, that the Motion, be, and it hereby is, granted in all respects; and it is further

ORDERED, the Wind-Down Agreement, be and it hereby is, assumed under Section
365(a) of the Bankruptcy Code; and it is further

ORDERED, that GM is directed to remit the Wind-Down Money to the Debtor, pursuant
to the terms of the Wind-Down Agreement:; and it further

ORDERED, that, upon receipt of the Wind-Down Money, the Debtor shall remit the
Wind-Down Money to DTF, after the following sums are is paid: (i} the sum of $14,000 to 1581
Holding, LLC, by its attorney Vincent Lentini, Esq.; snd-(Gi}-the-post-petition-fees-owed-o

B ; and it is further

ORDERED, that this Bankruptcy Court shall retain jurisdiction regarding the terms of
this Order and payment of the Wind Down Money; and it is further

ORDERED, that the Motion, to the extent it seeks the dismissal of the bankruptcy case,
is adjourned until March 17, 2010 at 1:30 p.m.

Dated: Central Islip, New York
February 3, 2010

/s/ Robert E. Grossman
HONORABLE ROBERT E. GROSSMAN
UNITED STATES BANKRUPTCY JUDGE

J74809v)
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Eric Snyder

From: John Gentile [JGentile@DealerLaw.com]
Sent:  Monday, March 15, 2010 2:38 PM

To: '‘Robert H. Patterson’

Ce: Erie Snyder

Subject: Ramp Wind Down

Dear Bob, Please let me know where we are on payment of the balance of the wind down money, | am
concerned not only for Ramp, but for all clients as none of my Wind Down dealers have gotten the final
installment, With respect to Ramp, | have a bankruptcy hearing on Wednesday and need to tell the
court some status. Tharnks, John.

JOHN G. GENTILE

BELLAVIA GENTILE & ASSQOCIATES, LLP
200 Cld Counltry Road - Suite 400

Mineola, NY 11501

516-873-3000 - fax 516-873-8032

JGentile@DealerLaw.com

Note: The information contained in this electronic message and any attachments to this message are
intended for the exclusive use of the addressee(s) and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, please notify Bellavia Gentile & Associates
LLP immediately at (516) 873-3000 or respond to the sender via e-mail and destroy all copies of this
message and any attachments. Unintended transmission shall not constitute waiver of the attorney/client
or any other privilege.

9/23/2010
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Eric Snyder

From: Jjohn Gentile [JGentile@DealerLaw.com)
Sent:  Monday, May 24, 2010 4:56 PM

To: Eric Snyder

Subject: RE: John? You are there?

Eric, sorry about that. | am swamped with these arbitrations. | am also a bit under the weather. | have
two calls into GM for a response on the release of the wind down money. | will send another e-mail
now. | am ieaving the office but will be in tomorrow, Thanks,lohn.

From: Eric Snyder [mailto:esnyder@sillerwilk.com]
Sent: Monday, May 24, 2010 3:55 PM

To: John Gentile

Subject: John? You are there?

Eric J. Snyder

Siller Witk LLP

675 Third Avenue

New York, New York 10017
Phone: (212) 421-2233
Direct Dial: (212) 981-2328
Facsimile: (212) 752-6380

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed
by the IRS, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of

(1) aveiding penalties under the Internal Revenue Code or {2) promoting,
marketing or recommending to another party any transaction or matter addressed
within.

NOTES: The contents of this electronic mail message and any attachments are
confidential, possibly privileged, and intended for the addressee(s) only,
Only the addressee(s) may read, disseminate, retain or ctherwise use this
message and any attachments, and any Siller Wilk LLP employee may do so only
in accordance with Siller Wilk's email and Internet use pelicies and
procedures from time to time in effect. If received in error, pPlease
immediately inform the sender and then delete this megsage without disclosing
its contents to anyone or retaining a copy. Siller Wilk LLP reserves the right
to monitor and review the content of all e-mail communications sent to and
received by its employees.

Internet communications cannot be guaranteed to be secure or error-free as
information could arrive late or contain viruses or be intercepted, corrupted,
or lost. The sender, therefore, does not accept liability for any errors or
omissions in the content of this message which arise as a result of Internet
transmission. If verification is required please request a hard-copy version,

9/23/2010
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Eric Snyder

From: John Genfile [UJGentile@DealerLaw.comj
Sent:  Tuesday, June 22, 2010 3:40 PM

To: 'Robert H. Patterson’

Ce: Eric Snyder

Subject: Ramp

Dear Bob, as you know | have been waiting fora substantive response from GM concerning payment of
the balance of the Wind Down money. Unfortunately, GM has not provided same. The delay in payment
has prejudiced my client’s ability to complete Its bankruptey and pay off its Sales Tax debt. Bankruptcy
counsel for Ramp has indicated that if we are unable to confirm that payment will be made by next
week, he shall be compelled to seek immediate relief in the bankruptcy court to compel GM to make the
payment plus such other relief as may be ordered by the Court. | hope that GM avails itself of this final

opportunity to comply with its obligations pursuant to the Wind Down Agreement. Thank you, Iohn
Gentile .

JOHN G. GENTILE

BELLAVIA GENTILE & ASSOCIATES, LLP
200 Old Country Road - Suite 400

Mineola, NY 11501

§16-873-3000 - fax 516-873-9032

JGentile@Dealerl aw.com

Note: The information contained in this electronic message and any attachments to this message are
intended for the exclusive use of the addressee(s) and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, please notify Bellavia Gentile & Associates
LLP immediately at (516) 873-3000 or respond to the sender via e-mail and destroy all copies of this
message and any attachments. Unintended transmission shafl not constitute waiver of the attorney/client
or any other privilege.

9/23/2010
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IN RE RAMP CHEVROLET, LL.C
CHAPTER 11 CASE NO. (9-77513 (REG)

ADDENDUM TO PROOF OF CLAIM OF
GENERAL MOTORS LLC

Background
1. On October 5, 2009 (the “Petition Date™), the Debtor filed a voluntary petition for

relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101, ef seq. (the
“Bankruptcy Code™), which Chapter 11 proceeding is now pending in the United States
Bankruptey Court for the Bastern District of New York, as Case No. 09-77513 (reg) (the “Ramp
Bankruptey Proceeding™).

2. By order dated June 23, 2010, the Bankruptoy Court established July 26, 2010 as
the bar date for creditors to file proofs of claim.

GM Asserts a Secared Claim of $699,096.01 Based on its Set Off and Recoupment Righis

3. General Motors LLC (“GM™) asserts a secured claim of at least $699,096.01.
GM’s Claim is secured, in full, by its set off aud recoupment rights as set forth in (i) the Dealer
Sales and Service Agreements between Ramp Chevrolet, LLC (the “Debtor”™) and GM, pursuant
1o which the Debtor was authorized to operate a Chevrolet, 2 Chevrolet Medium Duty Truck and
a Hummer dealership {collectively, the “Dealership™) at 1395 Route 119, Port Jefferson, New
York (the “Dealership Premises”); and as described more fully below, (i) the “Wind-Down
Agresments” executed by the Debtor and approved by the Bankruptcy as part of the “Old GM”
bankruptcy proceeding.

4, As set forth below, pursuant to the Wind-Down Agreements the Debtor’s Wind-
Down Agreement payment totals $1,304,613 (the “Wind-Down Payment™). GM’s claim is
secured by its right of set off against the Wind-Down Payment.

GM’s Bankruptey and The Execution and Approval of the Wind-Down Agreements

3. On June 1, 2009, General Motors Corporation (“Old GM™) filed a petition
pursuant to Chapter 11 of the Bankruptcy Code in the United States Bankraptcy Court for the

AST34349638.2
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IN RE RAMP CHEVROLET, LL.C
CHAPTER 11 CASE NO. 09-77513 (REG)

Southern District of New York, Chapter 11 Case Neo. 09-50026 (REG) (the “GM Bankruptcy™).
That case is still pending.

6. As part of the GM Bankruptey, the GM Bankruptcy Court approved the sale of
substantially all of Old GM’s assets to “New GM”. See¢ generally In re General Motors Corp.,
407 B.R. 463, (Bankr. 3.D.N.Y. 2009).

7. As part of the sale process, Old GM identified the poorly performing dealers that
would no longer be retained. Although the bankruptey proceedings would have allowed Old GM
to reject these dealers immediately, Old GM instead issued the so-called “Wmnd-Down
Agreements™ to the discontinued dealers, giving them more than a year to wind down operations.
If executed and agreed to by the dealers, those Wind-Down Agreements were then assumed by
New GM. The Debtor was among those dealers who executed Wind-Down Agreements and
whose agreements were assumed by New GM.

8. More specifically, the Wind-Down Agreements allowed the Dealers to continue
selling and serviciﬁg GM vehicles under certain modified conditions until October 31, 2010 and,
relevant here, provided monetary payments to the Dealers to wind down their operations. The
entire sale process, including the Wind-Down Agreements, were approved by the Bankruptcy
Court.

9. Because the Debtor operated three dealerships (Chevrolet, Chevrolet Medium
Duty Truck and Hummer), the Debtor executed and the GM Bankruptcy Court approved three
Wind-Down Agreements. The Wind-Down Agreements are attached hereto as Exhibits A-C.
Each provided a Wind-Down payment to be made to the Debtor. Pursuant to the Wind-Down
Agreements, for the Debtor’s Chevrolet opexations, GM agreed to make a wind down payment to
the Debtor totaling $1,261,613, See Exhibit A, §3(a). The payment for Chevrolet Medium Duty
Truck was $19,000, Exhibit B, §3(a), and the payment for Hummer was $24,000. See Exhibit C,
§3(a). The total Wind-Down Payment was $1,304,613.

AITIES 2
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IN RE RaMy CHEVROLET, LLC
CHAPTER 11 CASE No. 09-77513 (REG)

10.  Pursuant to the terms of the Wind-Down Agreements, the Wind-Down Payments
are 1o be made in two (2) installments, 25% or $326,153.25 upon, among other things, execution
of the Wind-Down Agreements and the approval by the GM Bankruptcy Court of the 363 Sale;
and the remaining 75% or $978,459.80, upon the satisfaction by the Debtor of certain conditions.
See Wind-Down Agreements, Exs. A-C, 13(a).

11.  As set forth in the Wind-Down Agreements, GM’s obligation to pay and the
Debtor’s right to receive the Wind-Down Payment is subject to certain specific terms. Indeed,
by order dated February 3, 2010, this Court approved the Debtor’s assumption of the Wind-
Down Agreements, and in doing so recognized that any payment by GM to the Debtor was to be

“pursuant to” the specific terms set forth in the Wind-Down Agreements.

The Wind-Down Agreements Provide That The Debtor’s Wind-Down Payment is Subject
to GM’s Recoupment and Set off Rights and the Reconciliation of the Open Account.

12.  Pumsuant to the Dealer Agreer;lent and other applicable GM policies and
procedures, the financial dealings between GM aod its dealers, including the Debtor, related to
the operations of the Dealership (other than for the purchase of new vehicle nventory bt
incloding the payment of warranty reimbursements, sales and other incentives and rebates, etc.)
is handled through a series of debits and credits posted to what is commonly referred to as the
dealer’s Open Account (the “Open Account”). The Open Account is normally reconciled or
settled on a weekly basis, and if there is a credit balance, such credit balance is paid by GM to
the Dealer and, if there is a debit balance, such debit balance is to be paid by the Dealer to GM.
Further, pursuant to the Dealer Agreement, “all momies or accounts due Dealer are net of
Dealer’s indebtedness to General Motors and its subsidiaries.”

13.  The terms and conditions set forth in the Wind Down Agreements that must be
satisfied before GM is obligated to meke the Final Payment include:

(i) Payment is to be made by crediting the Dealer’s Open Account in accordance
with GM’s standard practices;

AFTI344965.2
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IN RE RamMP CHEVROLET, LLC
CHAPYER 11 CASE NO. 09-77513 (REG)

(ii)  Dealer must have sold all of its new motor vehicle inventory;

(iii)  Dealer must be in compliance with all “applicable bulk transfer, sales tax transfer
or similar laws . . .”

(iv)  Dealer must deliver to GM a certificate from any applicable taxing authority that
the Dealer has paid all sales, use and other taxes or provide other evidence
reasonably satisfactory to GM that it will have no liability or obligation to pay any
such taxes that remain unpaid;

(v}  Dealer’s removal of all dealer-owned signs (freestanding or not) from the
Dealership Premises, and

(vi)  Dealer’s execution and submission of a fully executed Supplemental Wind-Down
Agrecment.

14.  Paragraph 3(c) of the Wind-Down Agreements also specifically provides that in
addition to any other rights of set off under the Dealer Agreements, payment of all or any part of
the Wind-Down Payment (i) may be reduced by any amount owed by the Dealer to GM or its
affiliates; or (ii) it may be delayed if GM has a reasonable basis to believe that there is a
competing claim.

Balance Dne Based on Open Account Reconciliation is $699,096.01

15.  Attached hereto as Exhibit D is a summary of the weekly Open Account
statements provided fo the Debtor which show the amounts due and owing to GM. The actual
weekly statements are available npon request. The Open Account statements show that as of the
statement dated July 16, 2010, the Debtor owes to GM a total of $699,096.01. Pursuant to the
terms of the Wind-Down Agreements, GM has the right to set off this amount, plus any
additional charges that may be posted to the Open Account pursuant to GM’s standard process,
from any Wind-Down Payment due from GM to the Debtor. The Wind-Down Payment to be
made by GM shall be net of any monies owed by the Debtor to GM (or its affiliates).
Reservation of Rights

16.  Pursuant to the order entered in the GM Bankruptey, the GM Bankruptey Court
retained exclusive jurisdiction to determine any disputes regarding. among other things, the
terros, conditions or enforceability of the Wind-Down Agreements. GM specifically reserves all

4
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IN RE Ranve CHEVROLET, LI.C
CHAPTER 11 CASE NO. 09-77513 (REG)

rights to have any dispute between GM and the Debtor conceming the parties’ respective rights
under the Wind-Down Agreements to be determined as part of the GM Bankruptcy.

17.  This Claim is hereby filed to preserve GM’s rights with regard to any amounfs
which are or may be due under the Dealer Agreements or the Wind-Down Agreements.

18.  GM reserves the right to amend this Claitn from time to time to restate amounts
contained in this Claim as it becomes further liquidated or for other lawful purposes, including,
without limitation, to file additional proofs of claim for additional claims which may arise based
on the respective rights and obligations arising under the Agreements referred to herein, as well
as under any other or applicable agrecments or events and circumstances described herein. GM
reserves its right to claim all amounis due in respect of any post-petition interest, default interest,
all rights of and to indemnification, premiums, collection costs, pre- and post-petition fees, costs
and expenses, including, without Hmitation, attorneys’ fees, costs and expenses, in amounts as
yet undetermined, pursuant to the Agreement and to the extent allowed by applicable law.

19.  This Claim is filed under the compulsion of the bar date and is filed to protect GM
from a potential forfeiture of claims or rights by reason of said bar date. Filing of this Claim is
not and shall not be deemed or construed as: (&) a waiver or release of GM’s rights against any
person, entity or property (including, without limitation, any person or entity that is or may
become a debtor in a case pending in this Court); (b) 2 consent by GM to the jurisdiction of this
Court or any other court with respect to proceedings, if any, commenced in any casc against or
otherwise invelving GM; (c) a waiver or release of GM’s right to trial by jury in this Court or
any other court in any proceeding as to any and all matters so triable herein, whether or not the
same be designated legal or private rights or in any case, coniroversy or proceeding related
hereto, notwithstanding the designation or not of such matters as “core proceedings™ pursuant to
28 U.S.C. §157(b)(2), and whether such jury trial right is pursuant to statute or the United States
Constitution; (d) 2 consent by GM to a jury trial in this Court or amy other court in any

proceeding as to any and all matters so triable herein or in any case, controversy or proceeding

ASTIA9G5.2
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IN RE RaMp CHEVROLET, LLC
CHAPTER 11 CASE NO. 09-77513 (REG)

related hereto, pursuant to 28 U.8.C. §157(e) or otherwise; (¢) a waiver or release of GM’s right
to have any and ali final orders in any and all non-core matters or proceedings entered only after
de nove review by a United States District Court Judge; (f) a waiver of the right to move to
withdraw the reference with respect to the subject matter of this Claim, any objection thereto or

other proceeding which may be commenced in this case against or otherwise involving GM;

() an election of remedies; or (h) 2 waiver or release of any right of setoff or recoupment that

GM may hold. Furthermore, GM reserves the right to attach or bring forth additional documents
supporting its claims and additional documents that may become available after further
investigation or discovery. The filing of this Claim shall not be decmed a waiver of the GM’s
right to assert that eny or all of the amounts owed to it, if any, are entitled to administrative
priority status.

20. This Claim is filed in addition to and not in fieu of any other claim filed by any

division of the subject creditor or by any of its affiliates.

ATI444965.2
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Bingham McCutchen LLP
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T 617.951.En00
F 617.951.8736
bingham.com

John R. Skelten

Direct Phone: 617.951.8789
Direct Fax;  (617) 951-8736
john.skelton@binghar.com

August 4, 2010

Yia Email and

First Class Mail

Eric J. Snyder, Fsq.
Silter Wilk LLP

675 Third Avenue
New York, NY 10017

Re: GM/RAMP CHEVROLET
Dear Eric:

I write to follow up on our conversation last week regarding the Proof of
Claim filed by GM.

First, attached are the individual weekly open account statements that are
‘surnmarized in Exhibit D to the GM Proof of Claim. These are the statements that
were sent to the dealer cach week. Even after Ramp shut down its operations, I
understand that hard copies were mailed to the post office box designated by the
Debtor. Thus, the Debtor had regular access to these statements on an ongoing
basis and was well aware (or should have been well aware) of the ongoing
charges and Open Account reconciliation.

Second, as you will see from the Open Account statements, and as I
mentioned during our call, there are 3 major charges that make up the bulk of the
Open Account offset. The first twe charges ($225,000 cach) relate to Open
Account charges for the dealership's unpaid rent for the months of May-
September 2009. There were 2 parcels each with a $45,000 monthly lease
payment. As I explained, there was a prime lease/sublease arrangement with
GM’s subsidiary Argonaut Holdings, Inc. ("AHI, Inc."). AHI leased the property
from Mr. Rampone and, pursuant to that lease, paid to Mr. Rarnpone $45,000 per
month. There was then a sublease by AHI to the dealership which obligated the
Debtor to pay AHI the same $45,000 per month. Although GM faithfully paid
Mr. Rampone, the Debtor did not make the required payments to AHI on the 2
subleases for the rent due for May-September 2009. Pursuant to the GM Dealer
Agreement, any monies due a dealer are net of any monies that dealer owes to
GM or any of its affiliates and subsidiaries. That is why the AH) unpaid rent
charges were posted to the Open Account. GM subsequently notified the Debtor
that it was teyminating the lease and sublease arrangement.

The third major item relates to a $292,524.63 charge back based on an
audit completed in May 2009. As you know, a charge back results when GM
determines that a dealer improperly requested and received warranty
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reimbursements, sales incentives or other payments, Of course, GM notified Mr.
Rarmpone of the audit results in May at the conclusion of the audit and again in
June in connection with the GM bankruptcy. Thus, the Debtor knew the results of
the audit and the amount of the pending charge back when it chose to go forward
with the wind down process and execute the Wind-Down Agreements. The
Debior also knew that the audit charge back would be posted to its Open Account
and, thus, reduce the ultimate wind down payment. Of course, the Debtor also
knew that if it did not pay the monthly rent to AHI, those charges would also be
posted to the Open Account. Mr. Rampone obviously concluded that even with a
significant audit charge back (and the charges from any unpaid rent), the prospect
of a deferred termination and the wind down payment offered as part of the wind
down process was & significantly better option than, for example, pursuing a
challenge o the audit and a rejection damages claim as part of the GM bankruptey
resulting from what would have been the immediate termination of Ramp’s
Dealer Agreements,

Also, please keep in mind that the Wind Down Agreements which were
approved by the GM bankruptcy court as part of the §363 sale included, among
other things, a release of any claims or disputes relating to this audit. The release
inctuded in the Wind Down Agreement (see 5) specifically includes any claims
related to SFE payments ($271,000 of the total audit chargeback relates to SFE
payments) as well as the procedure for warranty and sales incentives post wind
down. Because the Debtor has assumed the Wind-Down Agreements, and once
assumed, is bound by all of the provisions, the Debtor cannot assert any claims or
challenges now to pre-GM bankruptcy payments, inchuding any claims relating to
the SFE program, Also, keep in mind that pursuant to §5(d) of the Wind-Down
Agreements, the Debtor agreed to indemnify and hold GM harmiless for any costs
and expenses incurred defending or litigation released claims.

We also briefly discussed the provision of the New York Dealer Statute
relating to the timing of warranty and sales incentive charge backs. I know that
you deferred to John Gentile on that issue. Here, $271,000 of the $292,000
charge back relates to the Debtor’s disqualification for certain SFE payments
because of “CSI interference”, In short, the Debtor's employees fraudulently
manipulated the CSI survey process so that the actual retail customers were not
reported to GM but rather the Debtor reported fictitious customer names so that

the CSI surveys were directed, for example, to dealership employees. This is not

& situation where the charge back is because a form was filled out incompletely or
some minor paperwork was missing. Instead, the charge back is the result of
intentional misconduct by the Debtor, conduct that is not protected by the one
year provision in the New York Dealer Statute. Thus, Mr, Gentile's assertion that
this charge back is somehow time barred by the New York Dealer Statute is not
accurate, factwally or legally. Most recently, GM has gone back to cvaluate
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whether any of the non SFE sales incentive payments would fall outside of the
one-year window, GM determined that if the one-year limit was applied to the
portion of the charge back relating to sales incentives, a total of 7 VINs ($3,500)
would fall outside the one year window. Depending on the Debtor’s position
concerning the entire audit process, we can discuss reducing the total audit charge
back by $3500 so as to eliminate any issue conceming the New York Dealer
Statute.

When we spoke, you also stated, among other things, that the Debtor had
taken all steps set forth in Y3(b) of the Wind Down Agreements to be eligible to
receive the final wind down payment, including (i) notifying GM of an early
termination; and (ii) providing o GM a letter reflecting thai GM would have no
liability for any of the unpaid sales {axes. Please provide to me copies of
whatever documentation the Debtor submitted to GM (or that it currently has)
reflecting that it has complied with all of the preconditions set forth in the Wind-
Down Agreements to payment.

You also raised §353 of the Bankruptcy Code. Section 553 simply
confirms the applicability of set off rights in relevant non-bankruptey law. Here,
that is, among other things, the Dealer Agreements and the Wind-Down
Agreements.  And, although your assertion concerning the claim transfer
provisions of § 553 was not clear, here all of the rights and obligations of *Old
GM,” as modified by the Wind Down Agreements, vis a vis the Debtor, were
assigned to “New GM” as part of the GM bankruptcy in light of the Debtor’s
execution of the Wind Down Agreements. More significantly, if the Debtor
contends that New GM is bound by the ferms of the Wind Down Agreements to
make the wind down payment (pursuant to the terms of the Wind Down
Agreements) then New GM is entitled to enforce all of iis rights under the Wind
Down Agreements (and the Dealer Agreements), including most significantly, the
right of set off.. '

Finally, you indicated that you would review the information included in
GM’s Proof of Claim as well as the terms and conditions of the Wind-Down
Agreements and let me know what position, if any, the Debtor was going to take

going forward. To the extent that the Debtor complies with and meets all of the

explicit pre-conditions to payments as set forth in the Wind Down Agreements,
GM stands ready to make the final Wind-Down Payment. If, however, the Debtor
challenges the validity of the Wind-Down Agreements, GM’s right of set off, or
the amount of that set off, there can be no accurate determination or payment of
any “undisputed” amount.
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Please let me know when you are available to discuss.

P

hn R. Skelton
JRS/gho

AfTI454880.2




EXHIBIT H




AUG-@6-2018  12:01 212 416 8672 P.B2

P ——
- STATE OF NEW YORK
OFFICE OF TLE ATTORNRY GENERAL
ANDREWM, CUOM : LesLae G, Lgace
ATTORMNEY GENITRAL EXBCLTIVE DUFITY ATYORNEY GENERAL
DISION OF $TATE COUINIEL
Jure DUery
ASSISTANT ATTORNEY GENERAL [N CHARCE
LATIGATION BUREAL}

WRITER'S TELEPHONE (212) 416-8666

August 6, 2010
Eric J. Snyder
Wilk Auslandér LLP
075 Third Avenue
New York, New York 10017
Re: - Inre Ramp Che violet Ine. - Case No. 09-77513
Dear Fric:

As you know, the New York State Department of Taxation & Finance (“DTF") asserts a
claim against the Deblor in the amount of $3 +264,225.03 ("DTF Indobtedness™, as of November
30, 2009. T understand, pursuant to certain agreements (the “Wind-Down Agreements™ with the
General Motors Corporation (“GM™), the Debtor is seeking to terminate its franchise agreements
with GM in exchange for cash payments {the “Wind-Down Payments”) that the Debtor has
agreed to remit to DTF. However, { also understand that, 2s 4 condition 1o receiving The Wind-
Down Payments, the Debtor must provide to GM cvidence that GM will have no lability or
obligation 10 pay any portion of the DTE Indebredness owed by the Debtor ta IDTE that remains
unpaid.

Since the Wind-Down Payments are les¢ than DTF Indebtedness, the Debtor will still
owe DTF a portion of the DTF Indebtedness after the application of the Wind-Down Payments,
Nevertheless, DTF will not assert a claim agamst GM for any portion of the DTF Indebtedness
and DTY fiuther agroes that GM will have no liability or obligation to pay any portion of the
IJTF Indebiedness owed by the Debtor to DTF that remains unpaid,

Respectfully submitted,

M—S.W

Neal S, Mann
Assistant Attormey Gencral

120 BROADYAY, New YORNLY, 10273-0%92 » Prong (21 234068650 « FAX(212) 416607 5 "NOT FOR SERVICK OF PaTars
. Tetpu/ aww s iare ny.ug .
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Eric Snyder

From: Skeiton, John R. [iohn.skeiton@bingh‘am.com]
Sent: Monday, August 16, 2010 11:17 AM

To: Eric Snyder

Cc: Skelton, John R.

Subject: GMIRamp

Atiachments: General Release for New York Dept of Tax an
001.pdf; Scan,_Attachment-Ooz,pdﬁ Scan__Attachment-OUS.pdf

Eric
As a further follow up fo our recent conversations conceming the Ramp Chevrolet bankruptey, 1 atiach
several documents for your review and consideration.

First, on the issue of the New York State Department of Taxation and Finance ("DTF"} release of claims
against GM for the Ramp Chevrolet unpaid sales and use tax, attached is & copy of a notice dated May
24, 2010 sent to GM. | was not previously aware of the fact that the DTF had issued a formal notice of
determination. Although the letter from the AG's office states that the DTF shall not look to GM for any

by Ramp, in order to avoid any bureaucratic issues, G0 witl want the DTF

liability relating to unpaid taxes
to execute a formal release that specifically identifies this notice of determination. GM needs to submit in

response to this natice of determination by August 22, 2010. As you know, the position taken by the AG's
office as part of the Ramp Chevrolet bankruptcy proceeding may not be easily transiated to the folks at
the DTF responsbile for prosecuting this particular notice of determination. | have attached a form of

release to be executed by the DTF.

As set forth in GM's objection io the disclosure statement and plan, there are at least two other
preconditions to the Wind-Down Payment that have not been satisfied (assignment of customer lists and
verification of signftrademark removal). Attached is 2 copy of a December 16, 2009 email from Bob
Patterson to John Gentile concerning the submission by Ramp of the customer list. As stated in GWl's
objection, it has /RO record of receiving the customer lists. Can you follow up with John Gentile to get a
copy of whatever documents were subrmitted by Ramp transferring and assigning its customer fists (or
verification that such information was in fact submitted and to whom).

The second issue is verification that the dealeréhip has removed all of the dealer-owned signs, efc.
displaying any GM trademarks. Because the property is controlled by Mr. Rampone, this should not be

an jssue.

Finally, 1 attach a copy of GM's October 14, 2009 letier to Ramp Chevrolet acknowledging the September
23, 2008 notice by the Debtor of its early termination under the Wind-Down Agreements. GM's Qctober
14, 2009 letter spells out, very clearly, all of the terms and conditions that must be satisfied before GM
would make the final Wind-Down Payment, Mote the timing. The Debtor’s claim for a final Wind-Down

Payment actually occurred pre-petition.

Finally, although GM does not beleive that there is a good faith factual or legal basis to challenge its open
account reconciliation in connection with calculating the final wind down payment, please et me know as

soon as you determine what, if any, complaint or other request the Debtor intends to file. | assume that it
will be a complaint for tumover under Section 542 and trust that you will provide proper notice and ensure

that GM has an adequate opportunity to respond.
John

John R. Sketton

T 617.951.8789

F 647.345,5041
john ,skelton@bingham.com

9/23/2010
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Jehn R. Skelton

Direct Phone: 617,951.8789
Diirect Fax: {617} 951-8736
John skelton@bingham.com

August 20, 2010

Yia Email and
First Class Mail

Eric J. Snyder, Esq.
Wilk Auslander LLP
675 Third Avenue
New York, NY 10017

Re:  InrE Ramp CHEVROLET
UNITED STATES BANKRUPTCY COURT FOR THE EASTERN

PISTRICY OF NEW YORK. Casr. No, §9-77513

Dear Eric:

1 write to address the current status of the Debtor's Wind-Dewn
Agreements and its request for a Final Wind-Down Payment as defined in the
Wind-Down Agreements.

First, GM acknowledges the Debtor’s submission on Wednesday, August
18, 2010, through your office, of (i) a customer list; and (i) written confirmation
that the GM signs end trademarks have been removed from the dealérship
facilities. GM hereby confirms that submission of the customer list and
verification of the trademark/sign removal information satisfies those particular
Final Wind-Down Payment preconditions.

Second, as 1 previously indicated, because the New York Department of
Taxation and Finance (the “DTF") has instituted a specific proceeding against
GM (Assessment No. L-033979494-2), GM will require execufion by the DTF of
a release specifically identifying that claim. A copy of that release was previously
provided to you. That precondition has not been satisfied.

Third, the Debtor's. Amended Disclosure Statement you sent to me
yesterday states that the Debtor intends to challenge GM’s reduction of the Final
Wind-Down Payment Amount by the monies owed by Ramp to GM and #s
affiliates and that the Debtor will be filing a motion challenging such action,
Accordingly, 4 Final Wind-Down Payment amount .cannot be determined and
pursuant to the terms of the Wind-Down Agreements GM iz not obligaied to
make the final paymest.

Not only does § 3(c) specifically anthorize GM to reduce the Wind-Down
Payment amount by any amount owed to GM or its affiliates, but it also provides
that GM may delay payment of “all or any part of the Wind-Down Payment
amount” until any and all competing claims have been “fully and finafly

AfT3469691.)
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resolved.” A challenge by Ramp, presumably on behalf of the New York DTF ag
the intended recipient of any additional wind-down monies, to GM’s caleulation
of the Final Wind-Down Payment amount and its right of set off, effectively
constitutes a competing claim, A Final Wind-Down Payment cannot be
caleulated vntil any and all claims are fully and finally resolved. The Wind-Down
Agreements also specifically provide that the Wind-Down Payment is to be paid
in two installments, an interim 25% payment, which was made and a final
payment. Ramp’s demand that it be paid a second interim payment based on what
it claims is an “undisputed amount” is itself contrary to the express terms of the
Wind-Down Agreements.

Finally, §5 of the Wind-Down Agreements and §2 of the Supplemental
Wind-Down Agrecmcnts set forth a release, covenant mot to swe and
indemnification provision in favor of GM, Pursuant to those provisions, GM is
entitled to recover from Rarnp any losses, damages or costs incurred (including
reasonable attomeys’ fees) in connection with enforcing the Wind-Down
Agreements or the Supplemental Wind-Down Agreements. While GM’s
calculation of the final Wind-Down Payment, at feast so far, has not included
eosts associated with the Ramp bankruptey proeeeding, to the extent GM must
litigate the enforceability of its rights under the Wind-Down Agreements those
costs will further reduce the Final Wind-Down Payment amount,

As indicated eatlier, to the extent that the Debtor agrees to the Final Wind-
Down Payment set forth in GM’s objection to the Plan and Disclosure Statement
or in its Proof of Claim, GM is prepared to make the payment promptly in
accordance with the terms of the Wind-Down Agreement. Otherwise, the Final
Wind-Down Payment will be delayed pending a final resolution and a further
calculation of GM's indemnity claim.

Very trti}y yours,

¥
jfﬂ f‘v*"\ J“ )A’«fwfﬂ/ .
?g‘,\_ﬁ

John R. Skelton
JTRS/ghbo
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John R. Skelton

Direct Phone: 617.951.8789
Direct Fax:  (617) 951-8736
john,skelton@bingham.com

October 12, 2010

Via Email and
First Class Mail

Eric J. Snyder, Esq.
Wilk Auslander LLP
675 Third Avenue
New York, NY 10017

Re: INRE RAMP CHEVROLET
UNITED STATES BANKRUPTCY COURT FOR THE EASTERN
DISTRICT OF NEW YORK. CaSE No. 09-77513

Dear Eric:

Following up on our earlier conversation, [ write on behalf of General
Motors LLC (“GM” or “New GM™) with respect to the motion filed by the Debtor
Ramp Chevrolet, Inc, (“Debtor” or “Ramp”) for an order finding GM in violation
of the automatic stay (the “Motion”) in connection with GM’s calculation of the
so-called “Wind-Down Payment” pursuvant to the “Wind-Down Agreements”
executed by Ramp and approved by the Bankruptcy Court as part of the General
Motors Corporation (“Old GM”) bankruptcy. Ramp challenges GM’s position
that pursuant to the Wind Down Agreements the Wind-Down Payment to be paid
ig net of any monies owed to it by the Debtor.

As you know, the United States Bankruptcy Court for the Southern
District of New York in an order issued on July 5, 2009 specifically approved the
form of Wind-Down Agreements executed by Ramp. See Order (i) Authorizing
Sale of Assets Pursuant to Amended and Restated Master Sale and Purchase
Agreement with NGMCO, Inc., a U.S. Treasury-Sponsored Purchaser;
(ii) Authorizing Assumption and Assignment of Certain Executory Contracis and
Unexpired Leases in Connection with the Sale; and (i) Granting Related Relief”
(the “363 Sale Order™), §31. Further, in §13 of the Wind-Down Agreements,
Ramp “consent{ed] and agree[d] that the Bankruptcy Court [for the Southern
District of New York] shall retain full, complete and exclusive jurisdiction to
interpret, enforce, and adjudicate disputes concerning the terms of this Agreement
and any other matter related thereto.”

Consistent with that provision, §71 of the 363 Sale Order provides as
follows:

This Court retains exclusive jurisdiction to enforce and implement
the terms and provisions of this Order, the [Amended and Restated
Master Sale and Purchase Agreement between the former General
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Motors Corporation and New GM], all amendments thereto ... and
each of the agreements executed in connection therewith, including
the Deferred Termination Agreements, in all respects, including,
but not limited to, retaining jurisdiction to ... {f} resolve any
disputes with respect to or concerning the Deferred Termination
.Agreements.]

Further, §31 of the 363 Sale Order holds that Wind-Down Agreements
such as the ones executed by Ramp *represent valid and binding contracts,
enforceable in accordance with their terms.”

While Ramp makes a number of arguments, the Motion essentially comes
down to a singular claim and issue: whether the reconciliation provision included
in the Wind-down Agreement is enforceable as written against a dealer who has
filed for bankruptcy and has assumed the wind-down agreement posi-petition?
While Ramp would like to characterize the issues as relating to set off or a pre-
versus post-petition analysis of GM's actions, etc., in the end, the substantive
issue raised by the Motion is whether a bankruptcy debtor who wants to claim the
benefit of the Wind-Down Agreement (and, thus, compel a wind-down payment)
and then assumes the Wind-Down Agreement is subject to all of the provisions in
the Wind-Down Agreement, including the specific provision that the final wing-
down payment may be reduced by any monies owed to GM as reflected on the
open account or otherwise. Regardless of the label it may want to attach to ifs
arguments, Ramp's Motion ultimately challenges the enforceability of the
provisions of the Wind-Down Agreement and as such, implicates the exclusive
jurisdiction provision.

GM therefore demands that Ramp withdraw its Motion and otherwise
cease and desist any efforts to assert the claims attempted to be stated in the
Motion in any forum other than the United States Bankruptcy Court for the
Southern District of New York. GM will cooperate in requesting a withdrawal of
the Motion in the Ramp bankrupicy proceeding so that the matters can be
properly addressed before Judge Gerber.

Absent immediate compliance with this demand, as I indicated, GM will
have no choice but to institute appropriate proceedings to enforce the 363 Sale
Order and the Wind-Down Agreements and seek other appropriate legal and

' Recital JJ of the 363 Sale Order defines “Deferred Termination Agreements” to
include “Wind-Down Agreements.”
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equitable relief, including an award of reasonable atiorneys’ fees and costs under
§5(e) of the Wind-Down Agreement. Also, although GM does not want to burden
Judge Gerber’s schedule with an emergency motion, it will have no choice but to
seek a hearing before October 27.

At the very least, GM requests that Ramp request that the hearing on the
Motion currently scheduled for the 27th be continued so that the matter can be
brought before Judge Gerber on a non-emergency basis. (GM will consent to the
continuance in the Ramp case and cooperate with any necessary filing, i.e., a joint
request, etc.). (Also, [ have confirmed that the issues in Ramp need not be
determined prior to October 31). If Ramp is put over, GM will not file an
emergency motion with Judge Gerber. GM would also consider deferring the
submission of this matter to Judge Gerber until such time as the Rafly matter has
been decided (I understand that there is a temporary stay of Judge Gerber’s order
in Rally to permit an appeal to the District Court.). Please let me know as soon as
possibie your position on the potential deferral so we can take appropriate action.

Of course, when the Ramp matter is submitted to Judge Gerber, Ramyp will
be free to argue that the matter should not be before Judge Gerber because it does
not challenge the Wind-Down Agreement itself, but only the application of the
Wind-Down Agreement in a bankruptcy context. .

ly yo
ZM
R. Skelion
JRS/gbo
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From: Eric Snyder <esnyder@wilkauslander.com>
To: Skelton, John R.

Sent: Wed Oct 13 16:31:56 2010

Subject: Re: Ramp

John

We will not agree to adjourn the motion.

Eric J. Snyder

Wilk Auslander LLP

675 Third Avenue

New York, New York 10017
Phone: (212) 421-2233
Direct Dial: (212) 981-2328
Facsimile: (212) 752-6380

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform
you that any U.S. federal tax advice contained in this communication (including any attachments} is not
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the
Internal Revenue Code or (2) promoting, marketing or recommending to another party any transaction
or matter addressed within.

NOTES: The contents of this electronic mail message and any attachments are confidential, possibly
privileged, and intended for the addressee(s) only. Only the addressee(s) may read, disseminate, retain or
otherwise use this message and any attachments, and a Wilk Auslander LLP employee may do so only
in accordance with Wilk Auslander's email and Internet use policies and procedures from time to time in
effect. If received in error, please immediately inform the sender and then delete this message without
disclosing its contents to anyone or retaining a copy. Wilk Auslander LLP reserves the right to monitor
and review the content of all e-mail communications sent to and received by its employees. Internet
communications cannot be guaranteed to be secure or error-free as information could arrive late or
contain viruses or be intercepted, corrupted, or lost. The sender, therefore, does not accept liability for
any errors or omissions in the content of this message which arise as a result of Internet transmission. If
verification is required please request a hard-copy version.

On Oct 12, 2010, at 5:21 PM, "Skelton, John R." <john.skelton@bingham.com> wrote:

10/20/2010
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Eric,

Please see the letter we discussed. As you will see, | also included a request that at the very least,
Ramp seek to have the hearing on the Mation currently scheduled for the 27th be continued so that
the matter can be brought before Judge Gerber on a non-emergency basis. GM will consent to the
continuance case and cooperate with any necessary filing, i.e., a joint request, etc. | have confirmed
that the issues in Ramp need not be determined prior to October 31. If Ramp is put over, GM will
not file an emergency motion with Judge Gerber. GM would also consider deferring the submission
of this matter to Judge Gerber until such time as the Rally matter has been decided. | understand
that there is a temporary stay of Judge Gerber's order in Rafly to permit an appeal to the District
Court. Please let me know as soon as possible your position on the potential deferral so we can
take appropriate action.

John

Jahn R. Skelton
T 617.951.8789
F 617.345.5041
john.skelton@bingham.com

BINGHAM

Bingham McCutchen LLP
{One Federal Street
Boston, MA 62110-1726

Confidentiality Notice: The information in this e-mail (including attachments, if any) is
considered confidential and is intended only for the recipient(s) listed above. Any
review, use, disclosure, distribution or copying of this e-mail is prohibited except by or
on behalf of the intended recipient. If you have received this email in error, please
notify me immediately by reply email, delete this email, and do not disclose its
contents to anyone.

Bingham McCutchen LLP Circular 230 Notice: To ensure compliance with IRS
requirements, we inform you that any U.S. federal tax advice contained in this
communication is not intended or written to be used, and cannot be used by any
taxpayer, for the purpose of avoiding any federal tax penaities. Any legal advice
expressed in this message is being delivered to you solely for your use in connection
with the matters addressed herein and may not be relied upon by any other person or
entity or used for any other purpose without our prior written consent.
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