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DECLARATION OF KIMO S. PELUSO  

IN SUPPORT OF THE SEAPORT GROUP LLC RESPONSE TO 

OBJECTION TO NOTICE OF TRANSFER OF CLAIM NO. 70347 
 

I, KIMO S. PELUSO, hereby declare pursuant to 28 U.S. C. § 1746 as follows: 

1. I am a partner at Manatt, Phelps & Phillips, LLP, attorneys for The 

Seaport Group LLC (“Seaport”) in this matter and in an action Seaport filed against Dale 

Earnhardt, Inc., in the U.S. District Court for the Southern District of New York against 

Dale Earnhardt, Inc. (“DEI”), The Seaport Group LLC v. Dale Earnhardt, Inc., No. 10-

cv-1599 (DAB) (the “Seaport Action”).  Except where stated otherwise, I have personal 

knowledge of the facts stated herein.  I respectfully submit this Declaration in support of 

Seaport’s Response to DEI’s Objection to Notice of Transfer of Claim No. 70347 (the 

“Objection”). 

2. A true and correct copy of Seaport’s complaint in the Seaport Action is 

attached at Exhibit 1. 

3. As set forth in the complaint in the Seaport Action, Seaport is a limited 

liability company based in New York, New York and a registered broker-dealer.  Among 

other things, Seaport buys and sells trade claims, including creditor claims pending in 
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bankruptcy court.  Seaport has purchased, sold and brokered the sale of numerous such 

claims, and it is well-known among the companies that handle such transactions.  (Ex. 1, 

Seaport Complaint ¶ 2) 

4. DEI answered the complaint in the Seaport Action on April 30, 2010.  A 

true and correct copy of DEI’s Answer is attached at Exhibit 2.  As DEI has admitted, 

DEI is a corporation based in Mooresville, North Carolina.  DEI is a part owner of the 

professional NASCAR racing team Earnhardt Ganassi Racing and is also in the business 

of selling products related to, and licensing the name and likeness of, late professional 

NASCAR racer, Dale Earnhardt.  (Ex. 1, Seaport Cplt. at ¶ 3; Ex. 2, DEI Answer at ¶ 3) 

5. The Seaport complaint alleges that on November 18, 2009, DEI and 

Seaport entered into a Trade Claim Confirmation – a written agreement to sell to Seaport 

the bankruptcy claim at issue here, with a formal assignment to be executed thereafter.  

(Ex. 1, Seaport Complaint at Exhibit A)  Seaport alleged that DEI, however, attempted to 

renege on the sale and refused to execute a formal assignment, as required by the parties’ 

Trade Claim Confirmation.  In its complaint, Seaport sought declaratory relief, specific 

performance to compel DEI to assign the bankruptcy claim to Seaport, and in the 

alternative, compensatory damages.  (Id.)  

6. After it filed its lawsuit, Seaport was able to reach a settlement with DEI.  

The parties entered into the Assignment of Claim and Settlement Agreement, dated July 

16, 2010 (the “Assignment Agreement”).  A true and correct copy of the Assignment 

Agreement is attached at Exhibit 3.  The parties’ stated purpose of the Assignment 

Agreement was to “resolve their dispute and to fully and finally settle the [Seaport] 
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Action.”  (Ex. 3, Assignment Agreement at p.1)  The Assignment Agreement is governed 

by New York law.  (Id. at § 15)   

7. The Agreement states that DEI filed a claim in this bankruptcy action for a 

value of $3,252,706.80, which claim was later amended to a value of 3,031,180.00 (the 

“Claim”).  In finalizing the Assignment Agreement, on July 19, 2010, DEI’s counsel sent 

me by email a copy of DEI’s Amended Proof of Claim, a true and correct copy of which 

is attached at Exhibit 4.  Under the Assignment Agreement (Ex. 3), the Claim was 

transferred to Seaport effective July 16, 2010.   

8. On terms consistent with the parties’ original Trade Claim Confirmation, 

the Assignment Agreement assigned to Seaport “all of Assignor’s [DEI’s] right, title and 

interest in and to” the Claim, effective “as of the date of this Assignment.”  (Id. § 1)  

Thus, the Claim was transferred to Seaport as of July 16, 2010.  The Assignment 

Agreement also settled and resolved the Seaport Action.   

9. In addition to assigning the Claim to Seaport as of July 16, 2010, the 

Assignment Agreement provided for Seaport to be substituted as the Claim owner before 

this Court and on the debtor’s books.  The Assignment Agreement required Seaport to 

file a Notice of Transfer in this Court reflecting the Assignment; and required Seaport to 

deliver its initial payment for the Claim following a 20-day waiting period thereafter.  

(Ex. 3, Assignment Agreement § 4)   

10. In the Evidence of Transfer of Claim attached to the Assignment 

Agreement, DEI expressly agreed to “waive[] any objection to the transfer of the 

Assigned Claim to Assignee on the books and records of the Debtor . . . .”  (Ex. 3, 

Assignment Agreement at Exhibit A)  The Assignment Agreement also states that “[DEI] 
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stipulates that an order may be entered recognizing this Assignment as an unconditional 

assignment and [Seaport] herein as the valid owner of the Assigned Claim.”  (Ex. 3, 

Assignment Agreement § 17)   

11. The Assignment Agreement reflected the possibility that Deutsche Bank 

AG or its affiliates (collectively, “Deutsche Bank”) might assert that DEI had promised to 

sell it the same Claim.  DEI generally represented in the Assignment Agreement that it 

owned the Claim “free and clear of all liens [or] claims . . . of any kind,” and that DEI 

“has not previously sold or assigned the Assigned Claim.” (Ex. 3, Assignment Agreement 

§ 5(iii), (v))  The agreement, however, specifically excused from such representations 

any adverse claims by Deutsche Bank that it has or ever had a binding agreement to 

purchase the Claim: 

Notwithstanding the foregoing, none of the representations and 
warranties contained in this Sections 5 and 6 shall be deemed to 
have been breached as a result of (i) the existence or threat of any 

legal proceedings or claims by Deutsche Bank, its designees, 

assignees, transferees, or affiliates, alleging that a binding 

agreement in respect of the sale of all or any portion of the Claim 

exists or existed between Assignor and any such party, making any 

other similar allegation, (ii) any testimony presented or evidence 
associated with any such proceedings, claims, or allegations, 
and/or (iii) an order or finding by any court that such binding 
agreement existed (collectively, “Third Party Broker Claims”). 

(Ex. 3, Assignment Agreement § 7(a) (emphasis added)) 

12. Separately, the Assignment Agreement provided both parties with 

conditional termination rights if, after the Notice of Transfer was filed, Deutsche Bank 

objected to the transfer of the Claim to Seaport.  DEI’s termination rights would be 

triggered only by Deutsche Bank specifically filing a claim against DEI “objecting to the 

transfer” and doing so within a specific time period: 

If during the 20 Day Period [after the Notice of Transfer appears 
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on the docket], Deutsche Bank, AG or any of its affiliates, 
assignees or designees (collectively, “Deutsche Bank”) files or 
serves a notice with the Bankruptcy Court objecting to the transfer, 
then Assignee may elect in a written notice to Assignor within two 
(2) calendar days after such 20 Day Period to not pay the Purchase 
Price to Assignor and to terminate and declare this Assignment and 
Settlement Agreement null and void.  Further, in the event during 

the 20 Day Period Deutsche Bank does file or serve a claim 

against Assignor objecting to the transfer, then Assignor may elect 

in a written notice to Assignee within two (2) calendar days after 

such 20 Day Period to terminate and declare this Assignment and 

Settlement Agreement null and void, in which event Assignee shall 
be relieved of its obligation to pay the Purchase Price to Assignor 
hereunder. 

(Ex. 3, Assignment Agreement § 4 (emphasis added)) 

13. Seaport filed the Notice of Transfer, executed in relevant part by DEI, in 

this Court on July 20, 2010.  A true and correct copy of the Notice of Transfer filed at 

Dkt. No. 6377 is attached at Exhibit 5.  As set forth in the Evidence of Transfer of Claim 

attached to the Notice of Transfer filed with this Court, DEI expressly “waive[d] any 

objection to the transfer of the Assigned Claim to Assignee on the books and records of 

the Debtor . . . .”  (Ex. 5, Notice of Transfer at p.2) 

14. Under Section 4 of the Assignment Agreement, the 20-Day Period for 

Deutsche Bank to file or serve a claim or notice “objecting to the transfer” was scheduled 

to, and did, expire August 9, 2010.  (Ex. 3, Assignment Agreement § 4)  During that 

period, Deutsche Bank did not file or serve any claim against DEI objecting to the 

transfer, or seek to prevent or interfere in any manner with the transfer of the Claim.   

15. Rather, on August 5, 2010, Deutsche Bank filed a complaint in federal 

court against DEI seeking only monetary damages.  A true and correct copy of the 

complaint filed by Deutsche Bank (the “Deutsche Complaint”) in Deutsche Bank 

Securities Inc. v. Dale Earnhardt, Inc., No. 10-cv-5910 (PGG) (S.D.N.Y. filed Aug. 5, 
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2010), is attached at Exhibit 6.  Deutsche Bank did not file its lawsuit (the “Deutsche 

Bank Action”) as a related case to the Seaport Action.  The Deutsche Bank Action is the 

subject of DEI’s present Objection. 

16. The gist of the Deutsche Bank Action is that DEI breached an agreement 

to Deutsche Bank regarding the Claim, and caused Deutsche Bank lost profits.  The 

complaint alleges that DEI signed a written “Confirmation” on January 18, 2010 for DEI 

to sell the Claim to Deutsche Bank, which Confirmation required the parties to close the 

transaction through a “mutually agreeable Assignment of Claim” and to do so “[a]s soon 

as practicable.”  (Ex. 6, Deutsche Bank Cplt. at ¶¶ 9, 13 & Exhibit B)  Deutsche Bank 

alleges that DEI “materially breached the terms of the contract by failing to close the 

transaction ‘as soon as practicable’ and failing to deliver the Claim to Deutsche Bank, as 

promised in the Confirmation.”  (Id. ¶ 20)  Deutsche Bank’s compliant also asserts a 

second count, a parallel claim for breach of the implied covenant of good faith and fair 

dealing.  (Id. ¶¶ 24-31)  Deutsche Bank asserts that DEI’s breach cost it the opportunity 

to sell the Claim at a profit or to collect distributions from the debtor.  (Id. ¶ 16)  

17. Thus, Deutsche Bank’s suit is an action for money damages based on 

DEI’s failure to assign the Claim to Deutsche Bank “as soon as practicable” after signing 

the January 2010 agreement.  The Deutsche Bank Action does not object to the July 2010 

Assignment Agreement with Seaport or to the publicly filed Notice of Transfer.  

18. DEI’s counsel notified me of the Deutsche Bank Action by letter dated 

Friday, August 6, 2010, and threatened to exercise DEI’s termination rights under Section 

4 of the Assignment Agreement.  A true and correct copy of DEI counsel’s August 6, 

2010 letter is attached at Exhibit 7.  
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19. I responded on behalf of Seaport by letter on Tuesday, August 10, 2010, 

disagreeing that DEI had any right to terminate the Assignment Agreement.  A true and 

correct copy of my August 10, 2010 letter to DEI’s counsel is attached at Exhibit 8.  

Although any formal termination notice would have been due on August 11, 2010, I 

agreed with DEI’s counsel to extend that deadline to August 18, 2010, without prejudice 

to Seaport’s position that no termination rights had been triggered.  A true and correct 

copy of my August 11, 2010 email confirming this agreement is attached at Exhibit 9.  

20. DEI nonetheless filed the instant Objection on August 10, 2010 and sent a 

letter to me purporting to terminate the Assignment Agreement on August 18, 2010.  A 

true and correct copy of DEI’s August 18, 2010 letter is attached at Exhibit 10. 

21. On August 17, 2010, DEI wrote to District Judge Deborah A. Batts, who 

presides over the Seaport Action, and to District Judge Paul G. Gardephe, who presides 

over the Deutsche Bank Action, and requested that the two actions be consolidated.  A 

true and correct copy of DEI’s August 17, 2010 letter to Judges Batts and Gardephe is 

attached at Exhibit 11.   

22. Deutsche opposed DEI’s request for consolidation by letter dated August 

19, 2010.  A true and correct copy of Deutsche Bank’s August 19, 2010 letter to Judges 

Batts and Gardephe is attached at Exhibit 12.  On behalf of Seaport, my firm submitted a 

letter opposing DEI’s request.  A true and correct copy of my firm’s August 20, 2010 

letter to Judges Batts and Gardephe is attached at Exhibit 13. 

23. On August 27, 2010, I appeared for a scheduling conference in the Seaport 

Action before Judge Batts.  Counsel for DEI also appeared.  A true and correct copy of 
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Peluso, Kimo 

From: Peluso, Kimo

Sent: Wednesday, August 11, 2010 11:49 AM

To: Dominic Picca (DJPicca@mintz.com)

Cc: Blum, Ronald G.; Francis J. Earley (FEarley@mintz.com)

Subject: The Seaport Group LLC v. Dale Earnhardt, Inc., U.S. Dist. Ct. S.D.N.Y., No. 10-cv-01599 (DAB)

Page 1 of 1

8/24/2010

Dominic,  
  
I write to document our conversation regarding the Assignment of Claim and Settlement Agreement (the “Assignment 
Agreement”) entered into between Dale Earnhardt, Inc. (“DEI” or “Assignor”) and The Seaport Group LLC (“Seaport” or 
“Assignee”).   
  
Seaport and DEI have agreed to extend by one week, until August 18, 2010, the parties' deadline to exercise by written 
notice any rights they may have to terminate the Assignment Agreement pursuant to Section 4 thereof, subject to the 
following.  Any currently fixed deadlines in the Assignment Agreement subsequent hereto are likewise extended by one 
week, including the Payment Date and the deadline to execute and file a stipulation to dismiss the Action.  Additionally, 
this agreement is without prejudice to, and shall not be cited or construed against, Seaport’s position that there was no 
event during the 20 Day Period that triggered DEI’s termination rights.  To be clear, this extension does not enlarge the 20 
Day Period described in Section 4, which has already expired.  
  
- Kimo 
  

Kimo S. Peluso 
Manatt, Phelps & Phillips, LLP 
7 Times Square 
New York, NY 10036 
Main: (212)790-4500 
Direct: (212) 790-4570 
Direct Fax: (212)536-1817  
 
CONFIDENTIALITY NOTICE: This e-mail transmission, and any documents, files or previous e-mail messages attached to it, may contain confidential information that is 
legally privileged. If you are not the intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby notified that any disclosure, copying, 
distribution or use of any of the information contained in or attached to this message is STRICTLY PROHIBITED. If you have received this transmission in error, please 
immediately notify us by reply e-mail at kpeluso@manatt.com or by telephone at (212) 790-4500, and destroy the original transmission and its attachments without reading them 
or saving them to disk. Thank you. 
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Peluso, Kimo 

From: NYSD_ECF_Pool@nysd.uscourts.gov

Sent: Tuesday, August 31, 2010 10:47 AM

To: deadmail@nysd.uscourts.gov

Subject: Activity in Case 1:10-cv-01599-DAB The Seaport Group LLC v. Dale Earnhardt, Inc. Scheduling Order

Page 1 of 1

9/1/2010

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to this e-mail 

because the mail box is unattended.  

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys of 

record and parties in a case (including pro se litigants) to receive one free electronic copy of all documents filed 

electronically, if receipt is required by law or directed by the filer. PACER access fees apply to all other users. To 

avoid later charges, download a copy of each document during this first viewing. However, if the referenced 

document is a transcript, the free copy and 30 page limit do not apply. 

U.S. District Court 

United States District Court for the Southern District of New York 

Notice of Electronic Filing  
 
The following transaction was entered on 8/31/2010 at 10:46 AM EDT and filed on 8/27/2010  

Docket Text:  
SCHEDULING ORDER: Trial estimated time is 3-4 days with jury. ENDORSEMENT: No consolidation w/ 
10 Civ 5910; the Court will not take assignment of that case either. This case put on suspense for 90 
days to await determination by Judge Gerber on July 2010 settlement and Assignment objection which 
could resolve this case. Parties to report to Court in 90 days on status. So Ordered (Signed by Judge 
Deborah A. Batts on 8/27/2010) (js)  

 
1:10-cv-01599-DAB Notice has been electronically mailed to:  
 
Ronald Gustav Blum rblum@manatt.com, astaltari@manatt.com 
 
Kimo S. Peluso kpeluso@manatt.com, astaltari@manatt.com 
 
Dominic Joseph Picca dpicca@mintz.com, Docketing@mintz.com, cmsmith@mintz.com 
 
Francis John Earley fearley@mintz.com, Docketing@mintz.com 
 
1:10-cv-01599-DAB Notice has been delivered by other means to:  

The following document(s) are associated with this transaction: 

Case Name: The Seaport Group LLC v. Dale Earnhardt, Inc.

Case Number: 1:10-cv-01599-DAB

Filer:

Document Number: 10 

Document description:Main Document  
Original filename:n/a 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=1008691343 [Date=8/31/2010] [FileNumber=7645809-0
] [67531d8eb5ccb1a41f381541b539532574418683f6bfa9dbe28b85a06a75d53894e 
e9b573fd0cb444efd9b349c25a8eda68121321f2d5be34a701ffce75dd3ac]] 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------)( 

Tlfe s(A/o!2-Y 6;f!-iJJ! LLe) 

Plaintiff, 
I () Civ.oIJ77(DAB) 

-against- SCHEDULING ORDER 

Defendant. 

------------------------------------------------------------)(
DEBORAH A. BATTS, United States District Judge. Brynn Lyerly, Law Clerk 

(1) Email: 

I. TO BE COMPLETED BY THE PARTIES brynn lyerly@nysd.uscourts.gov 
(2) Phone: (212) 805-4617 

Trial: Estimated trial time is 3 ~ Yd ct:;) . 

Jury ~Non-Jury___. (Please Check.) 

II. TO BE COMPLETED BY THE COURT 


Pursuant to Fed. R. Civ. P. 16, after holding a pre-trial conference, 


IT IS HEREBY ORDERED that: 


Pleadings and Parties: Except for good cause shown -

1. No additional parties may be joined after _____ 

2. No additional causes of action or defenses may be asserted after _____ 

Discovery: Except for good cause explicitly set forth by letter and shown, all discovery, including expert 
discovery, shall be commenced in time to be completed by . The court expects discovery to be 
completed within 60 days of the first scheduling conference unless, after the expiration of that 60 day period, all 
counsel stipulate that an additional period of time (not to exceed 60 more days) is needed to complete 
discovery, and the Court approves such extension. 

Dispositive Motions: A party contemplating making a dispositive motion must notify opposing counsel and 
the Court by . Except for extraordinary cause shown and subsequent permission of the Court 
given, no party may make a motion for summary judgment until after the completion of discovery. 

Within 10 days of serving its intent to file for summary judgment, the moving party must serve on the opposing 
side and submit to Chambers a letter no more than two pages in length setting forth the proposed basis for 
summary judgment. Within 10 days of the receipt of this letter, the opposing side must respond by letter to the 
moving party's request. These letters shall form the basis of discussion at the pre-motion conference held with 
the Court. However, if the Court fmds that a conference is not necessary, the Court will issue a motion 
schedule. 

Case 1:10-cv-01599-DAB   Document 10    Filed 08/27/10   Page 1 of 2



ASSUMING NO DISPOSITIVE MOTIONS ARE MADE: 

Proposed Requests to Charge and Proposed Voir Dire shall be submitted by _____ 

Joint Pre-trial Statement ("JPTS "): A JPTS. shall be submitted by _____. The JPTS shall conform to 

the Court's Individual Practices and Supplemental Trial Procedure Rules. 


Memoranda of Law addressing those issues raised in the JPTS shall be submitted by _____' 

Responses to the Memoranda shall be submitted by • There shall be no replies. 


_______________ m__________Additional Conference(s) 

For non-jury trials only: Proposed Findings of Fact and Conclusions of Law shall be submitted in accordance with the 

Court's directions. 


ANY REQUEST FOR AN EXTENSION MUST BE MADE IN WRITING, AT LEAST ONE WEEK 

BEFORE THE DEADLINE IN QUESTION, AND MUST STATE THE OTHER PARTY'S POSITION. 


Other Directions: Once all papers have been submitted, a final pre-trial conference will be held which shall be attended 

by trial counsel. 


In the event a dispositive motion is made, the dates for submitting the Memoranda of Law, Requests to Charge, 

Proposed Voir Dire, and JPTS shall be adjourned from those shown above, and shall then begin to run (in the same timing 

sequence as set forth above) from three (3) weeks from the filing date of the decision on the motion. 


Otherwise, if an adjournment is granted, then alJ subsequent events are simultaneously adjourned in the 

same timing sequence as set forth above, except any scheduled conferences, which are adjourned sine die. 


At any time after the ready for trial date, counsel must notify the Court and their adversaries in writing ofany 

potential scheduling conflicts that would prevent a trial at a particular time, including, but not limited to, trials and 

vacations. Such notice must come before counsel are notified by the Court of an actual trial date, not after. Counsel 

should notify the Court and all other counsel in writing, at the earliest possible time of any particular scheduling problems 

involving out-of-town witnesses or other exigencies. 


All counsel are responsible for having. copies of and complying with the contents of the current version of the 

Court's Individual Practices and Supplemental Trial Procedure Rules, which may be obtained from the Courtroom Deputy 

or on-line at http://www.nysd.uscourts.gov/judges/uSDJlbatts.htrn. Periodically, the Court will revise its Individual 

Rules. Notice of these revisions or amendments will be posted in the New York Law Journal and copies will be 

available at the Cashier's Window in the Clerk's Office at 500 Pearl Street. 


FAILURE TO COMPLY WITH TIDS ORDER MAY RESULT IN S~C~NS. 'A_~h,f

lJo ~i idtJ;'" UlJ J" (;,,'51 Ill; -flu., c..e,~ ~II\o?T ~ t, ~1'w-'" 

~UiL~.s",~for O~-+,,~ ',. /~

~5D~~~~~' ~~.bf:¢+~~ 


DATED: New York, New York a" ~ 
AIJ~,,1f /).7, 1~10 DEBORAH A. BAITS, U.S.D.J. ~.iivs, 
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