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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

NOTICE OF HEARING ON  
MOTION OF DEBTORS PURSUANT TO  

SECTIONS 105, 363, AND 365 OF THE BANKRUPTCY  
CODE FOR AN ORDER AUTHORIZING (I) THE DEBTORS  

TO ENTER INTO THE STOCK PURCHASE AGREEMENT WITH  
GENERAL MOTORS HOLDINGS, S.L., AND (II) THE ASSUMPTION AND 
ASSIGNMENT OF THE BMW CONTRACT IN CONNECTION WITH THE 

DEBTORS’ ENTRY INTO THE STOCK PURCHASE AGREEMENT 

PLEASE TAKE NOTICE that upon the annexed Motion, dated August 

13, 2010 (the “Motion”), of Motors Liquidation Company (f/k/a General Motors 

Corporation) (“MLC”) and its affiliated debtors, as debtors in possession (collectively, 

the “Debtors”), for an order, pursuant to sections 105, 363, and 365 of title 11, United 

States Code (the “Bankruptcy Code”) authorizing (i) the Debtors to enter into the Stock 

Purchase Agreement with General Motors Holdings, S.L, and (ii) the assumption and 
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assignment of the BMW Contract in connection with the Debtors’ entry into the Stock 

Purchase Agreement, all as more fully set forth in the Motion, a hearing will be held 

before the Honorable Robert E. Gerber, United States Bankruptcy Judge, in Room 621 of 

the United States Bankruptcy Court for the Southern District of New York, One Bowling 

Green, New York, New York 10004, on September 7, 2010 at 9:45 a.m. (Eastern 

Time), or as soon thereafter as counsel may be heard.   

PLEASE TAKE FURTHER NOTICE that any responses or objections to 

this Motion must be in writing, shall conform to the Federal Rules of Bankruptcy 

Procedure and the Local Rules of the Bankruptcy Court, and shall be filed with the 

Bankruptcy Court (a) electronically in accordance with General Order M-242 (which can 

be found at www.nysb.uscourts.gov) by registered users of the Bankruptcy Court’s filing 

system, and (b) by all other parties in interest, on a 3.5 inch disk, preferably in Portable 

Document Format (PDF), WordPerfect, or any other Windows-based word processing 

format (with a hard copy delivered directly to Chambers), in accordance with General 

Order M-182 (which can be found at www.nysb.uscourts.gov), and served in accordance 

with General Order M-242, and on (i) Weil, Gotshal & Manges LLP, attorneys for the 

Debtors, 767 Fifth Avenue, New York, New York 10153 (Attn: Harvey R. Miller, Esq., 

Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); (ii) the Debtors, c/o Motors 

Liquidation Company, 500 Renaissance Center, Suite 1400, Detroit, Michigan 48243 

(Attn: Ted Stenger); (iii) General Motors, LLC, 400 Renaissance Center, Detroit, 

Michigan 48265 (Attn: Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & 

Taft LLP, attorneys for the United States Department of the Treasury, One World 
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Financial Center, New York, New York 10281 (Attn: John J. Rapisardi, Esq.); (v) the 

United States Department of the Treasury, 1500 Pennsylvania Avenue NW, Room 2312, 

Washington, D.C. 20220 (Attn: Joseph Samarias, Esq.); (vi) Vedder Price, P.C., attorneys 

for Export Development Canada, 1633 Broadway, 47th Floor, New York, New York 

10019 (Attn: Michael J. Edelman, Esq. and Michael L. Schein, Esq.); (vii) Kramer Levin 

Naftalis & Frankel LLP, attorneys for the statutory committee of unsecured creditors, 

1177 Avenue of the Americas, New York, New York 10036 (Attn:  Thomas Moers 

Mayer, Esq., Robert Schmidt, Esq., Lauren Macksoud, Esq., and Jennifer Sharret, Esq.); 

(viii) the Office of the United States Trustee for the Southern District of New York, 33 

Whitehall Street, 21st Floor, New York, New York 10004 (Attn: Tracy Hope Davis, 

Esq.); (ix) the U.S. Attorney’s Office, S.D.N.Y., 86 Chambers Street, Third Floor, New 

York, New York 10007 (Attn: David S. Jones, Esq. and Natalie Kuehler, Esq.); (x) 

Caplin & Drysdale, Chartered, attorneys for the official committee of unsecured creditors 

holding asbestos-related claims, 375 Park Avenue, 35th Floor, New York, New York 

10152-3500 (Attn:  Elihu Inselbuch, Esq. and Rita C. Tobin, Esq.) and One Thomas 

Circle, N.W., Suite 1100, Washington, DC 20005 (Attn:  Trevor W. Swett III, Esq. and 

Kevin C. Maclay, Esq.); and (xi) Stutzman, Bromberg, Esserman & Plifka, A 

Professional Corporation, attorneys for Dean M. Trafelet in his capacity as the legal 

representative for future asbestos personal injury claimants, 2323 Bryan Street, Suite 

2200, Dallas, Texas 75201 (Attn:  Sander L. Esserman, Esq. and Robert T. Brousseau, 

Esq.), so as to be received no later than August 30, 2010, at 4:00 p.m. (Eastern Time) 

(the “Objection Deadline”).  

PLEASE TAKE FURTHER NOTICE that if no objections are timely filed 
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and served with respect to the Motion, the Debtors may, on or after the Objection 

Deadline, submit to the Bankruptcy Court an order substantially in the form of the 

proposed order annexed to the Motion, which order may be entered with no further notice 

or opportunity to be heard offered to any party.   

Dated: New York, New York 
 August 13, 2010 

  

/s/ Stephen Karotkin    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 

Motors Liquidation Company (f/k/a General Motors Corporation) (“MLC”) 

and its affiliated debtors, as debtors in possession (collectively, the “Debtors”), 

respectfully represent: 

Relief Requested 

1. MLC has entered into a Stock Purchase Agreement (the “SPA”) 

dated July 30, 2010, annexed hereto as Exhibit “A”1, by and among MLC and General 

Motors Automotive Holdings, S.L. (the “Purchaser”), to sell all of the issued and 

outstanding shares of common stock (the “Transferred Stock”) of General Motors 

Strasbourg S.A.S., a French societe par actions simplifiée, having its registered office at 

81, rue de la Rochelle, Strasbourg 67026 cedex, France (the “Company”).  The Company 

is a wholly-owned subsidiary of MLC and is primarily engaged in the business of 

developing and manufacturing automatic transmissions for luxury and performance light 

automotive vehicles.  

2. By this Motion, MLC requests entry of an order (the “Sale 

Approval Order”) pursuant to sections 105(a), 363(b), and 365(b) of chapter 11 of title 11 

of the United States Code (the “Bankruptcy Code”) and Rules 2002 and 6004 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), substantially in the 

form annexed hereto as Exhibit “B”, approving, at the Sale Hearing (as defined below), (i) 

the sale of the Transferred Stock to the Purchaser pursuant to the SPA (the “Sale”), and (ii) 

                                                 
1  Capitalized terms used in this Motion but not otherwise defined herein shall have the meaning ascribed to 
them in the SPA. 
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the assumption and assignment of the BMW Contract (as defined below) to the Company 

in connection with the Sale. 

Jurisdiction 

3. This Court has jurisdiction to consider this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b). 

The Company 

4. As noted above, the Company develops and manufactures advanced 

technology automatic transmissions for luxury passenger vehicles sold in North America, 

Europe, South Africa, China, and Australia (the “Business”).  The Company’s primary 

products are two versions of 6-speed rear wheel drive (“RWD”) automatic transmissions. 

Established in 1967, the Company currently employees approximately 1,200 individuals, 

and is a wholly owned subsidiary of MLC.   

5. The Company’s primary asset is an engineering, manufacturing, and 

die-cast facility located near the French/German border in Strasbourg, France (the 

“Manufacturing Plant”).  The Manufacturing Plant is 40,000 m2 (430,000 ft2) under roof 

and employs approximately 1,060 assembly workers and managers.  Adjacent to the 

Manufacturing Plant, the Company operates a foundry facility that supplies machined 

aluminum die-cast products to support its automatic transmission manufacturing 

operations.  The Company manufactures approximately 1,300 to 1,400 transmissions per 

day at the Manufacturing Plant, which results in approximately 270,000 to 300,000 

automatic transmissions produced each year.  

6. In addition, the Company also owns and operates an advanced 

Engineering and Technical center, which is co-located with the Manufacturing Plant.  Built 

in 1996, the Engineering and Technical Center is 8,700 m2 (94,000 ft2) under roof and 
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employees approximately 140 engineers and technicians.  The Engineering and Technical 

Center provides ongoing application, calibration, design, development, and manufacturing 

and process support for automatic transmissions manufactured globally.   

7. The Company manufactures automatic transmissions and provides 

technical services for two main customers, Bayerische Motoren Werke Aktiengesellschaft 

(“BMW”) and General Motors, LLC (“New GM”), which together are projected to 

account for over 95% of the Company’s 2010 revenue.  The Company has enjoyed a 

strong, mutually beneficial relationship with BMW for almost 25 years.  Over that time, 

the Company has supplied approximately 2.5 million transmission units for various BMW 

applications across North America, Europe, Asia, and the Middle East.  Currently, BMW 

accounts for over 65% of the Company’s unit volume sales.  The contract under which 

automatic transmissions are supplied to BMW by the Company is between BMW and 

MLC, and therefore, as a condition of the Sale, the BMW Contract must be assigned to the 

Company. 2 

8. As a wholly owned subsidiary of MLC, the Company has been a 

long time supplier of transmission units for MLC’s, and now New GM’s, global 

powertrain platforms.  The Company began producing automatic transmissions for MLC in 

1967 primarily for MLC’s European platforms, and now is focused on producing products 

for New GM’s North American and Pacific operations.  Since 1967, the Company has 

supplied over 5 million transmission units to MLC and New GM.  Unlike BMW, neither 

MLC, nor New GM, has an executed long-term supply agreement with the Company.  

                                                 
2 As the Court is aware, MLC has commenced an adversary proceeding against BMW (the “BMW 
Litigation”) seeking a declaratory judgment to enforce BMW’s purchase obligations under that certain 6L45 
Development and Delivery Agreement between MLC and BMW, dated as of May 6, 2004 (including all 
related, ancillary and supplemental agreements, if any, the “BMW Contract”). 
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Rather, the Company supplies automatic transmissions to New GM on a purchase order 

basis.  

The Sale Process 

9. As this Court is aware, on July 5, 2009, the Court approved the sale 

of substantially all of the Debtors’ assets to NGMCO, Inc. (n/k/a General Motors, LLC), a 

purchaser sponsored by the United States Department of the Treasury (the “363 

Transaction”), and on July 10, 2009, the 363 Transaction closed.  The Debtors’ primary 

business purpose at this stage in their chapter 11 cases is to wind down their businesses, 

liquidate their remaining assets and propose a plan which, among other things, 

appropriately addresses their environmental obligations with respect to certain properties 

the Debtors continue to own.  In furtherance of these goals, and in light of the fact that the 

Debtors no longer operate as manufacturers of motor vehicles or component parts such as 

automatic transmissions, the Debtors undertook a substantial effort to sell the Company 

following the close of the 363 Transaction. 

Marketing of the Company 

10. Over approximately the past 12 months, MLC has conducted a 

robust marketing effort for the Company.  In particular, in the fall of 2009, investment 

bank Merrill Lynch & Co. (“Merrill Lynch”) was retained to market and seek a buyer for 

the Company (the “Sale Process”).  The Sale Process was positioned as a stock purchase 

whereby any potential buyer would acquire 100% of the common stock of the Company, 

including all rights and obligations as owner thereof.  By December 2009, Merrill had 

contacted over 50 potential buyers, including strategic and private equity firms from 

around the world (Europe, Asia, and North America), of which only 16 agreed to receive 

an information memorandum about the Company.  By late January of 2010, seven firms 
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responded to a call for preliminary offers and only four invested time to visit the 

Manufacturing Plant in February of 2010.   

11. After the onsite visits to the Manufacturing Plant, the pool of 

potential buyers shrank to only 2 candidates.  Both candidates submitted non-binding 

offers of one euro (€1) for the common stock of the Company, but these offers contained 

specific conditions and proposed new projects that MLC and the Company concluded were 

fraught with risk.  In particular, MLC and the Company had serious concerns about the 

ability of both potential purchasers to support, from a financial and an operational 

perspective, the design and manufacture of proposed new products by the Company, while 

at the same time maintaining and building upon the relationships with the Company’s two 

largest customers, New GM and BMW.   Additionally, the offer conditions of both buyers 

included incremental amendments to the established business terms between the Company 

and New GM in relation to future business and intellectual property access, which were 

unacceptable to New GM, despite extensive negotiations between the parties.  

Accordingly, both parties withdrew their interest in purchasing the Company and 

negotiations with these two parties ceased, leaving no potential buyers for the Company 

remaining. 

12. Subsequently, New GM proposed to MLC terms under which New 

GM would purchase the shares of the Company for a purchase price of one euro (€1), the 

same price that had been offered by the two previous potential buyers.  Such a transaction 

appeared as the best, and indeed only, option for the sale of the Company.  On May 26, 

2010, New GM and MLC entered into a term sheet setting forth the principal terms of the 

transfer of the Company’s share capital to a subsidiary of New GM.  The SPA was signed 
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approximately two months later on July 30, 2010, with closing of the Sale contingent on 

the approval of this Motion, among other conditions.3 

The Stock Purchase Agreement 

13. The principal terms and provisions of the SPA are as follows:4  

i. Purchaser of the Transferred Stock.  General Motors Automotive 
Holdings, S.L., a wholly owned subsidiary of New GM.  

ii. Stock.  MLC shall sell, assign and transfer or cause to be sold, 
assigned and transferred to Purchaser all of the Transferred Stock, free 
and clear of all Liens of any kind, other than Permitted Liens.  

iii. Purchase Price.  One Euro (€1.00) (the “Purchase Price”) to be paid at 
the Closing. 

iv. Representations and Warranties of MLC.  To the Seller’s Knowledge, 
there has been no breach of the BMW Contract which first occurred 
after July 10, 2009 that would require payment of any cure amounts 
upon the assignment of the BMW Contract from MLC to the 
Company. 

v. Closing Deliverables of MLC. At the Closing MLC shall deliver the 
following to the Purchaser: (i) certified copies of the resolutions of the 
competent corporate body of MLC authorizing and approving the 
Transactions; (ii) duly executed stock transfer forms in respect of the 
Transferred Stock duly executed by MLC in favor of the Purchaser; 
(iii) the up-to-date share transfer register and the up-to-date 
shareholders’ accounts of the Company showing the transfer of the 

                                                 
3 It should be noted that in connection with the negotiation of the SPA, the Debtors and New GM agreed to 
clarify and resolve two unrelated matters with respect to the Amended and Restated Master Sale and 
Purchase Agreement (the “MSPA”) entered into in connection with the 363 Transaction, as follows: (i) it 
was agreed that certain properties located in or around Bedford, Indiana shall constitute “Excluded Assets” 
and “Retained Liabilities” under and as defined in the MSPA.  Notably, the Debtors’ negotiations with 
Federal and State Governmental Authorities with respect to the treatment of the Debtors’ environmental 
obligations under a plan always have included such properties; and (ii) to the extent that obligations of a non-
debtor party to a prepetition interest rate swap with MLC in the approximate amount of $25 million are not 
subject to setoff by such party, any proceeds received shall be divided between MLC and New GM, with 
MLC receiving the first $9 million of such proceeds and the balance to be divided evenly between MLC and 
New GM.  To the extent the right of setoff is validated, the swap obligation shall be an Excluded Asset under 
the MSPA. 
4 This section is intended only as a summary of certain principal terms of the SPA.  To the extent there are 
any inconsistencies between the summary description of the SPA contained herein and the actual provisions 
of the SPA, the terms of the SPA control.  Capitalized terms used in this section, but not otherwise defined 
herein, shall have the meanings ascribed to such terms in the SPA. 
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Transferred Stock; (iv) the tax transfer forms No. 2759 in respect of 
the transfer by MLC to the Purchaser of the Transferred Stock, duly 
signed by MLC; (v) minutes for all shareholder meetings and the 
shareholders’ register of the Company reflecting actions that have 
taken place after July 9, 2010; (vi) (A) if there are no BMW Cure 
Amounts, then evidence of the termination of the BMW Litigation, 
without prejudice, with such termination to be effective as of the 
Closing Date; or (B) if there are BMW Cure Amounts, then the 
assignment of MLC’s rights in the BMW Litigation to the Purchaser or 
its designated Affiliate, with such assignment to be effective as of the 
Closing Date; and (vii) the assignment of the BMW Contract from 
MLC to the Company (it being understood and agreed that the 
Bankruptcy Court Order authorizing and approving, among other 
things, the assignment of the BMW Contract from MLC to the 
Company shall be sufficient to satisfy this deliverable). 

vi. Closing Deliverables of Purchaser.   At the Closing the Purchaser shall 
deliver the following to MLC: (i) certified copies of the resolutions of 
the competent corporate body of Purchaser authorizing and approving 
the Transactions; (ii) the tax transfer forms No. 2759 in respect of the 
transfer by MLC to Purchaser of the Transferred Stock, duly signed by 
Purchaser; and (iii) evidence of the Company making payment of 
$2,115,191.50 to Merrill Lynch as payment in full under the Merrill 
Lynch Contract. 

vii. Cure Amounts.  At Closing, the cure amounts, as determined by the 
Bankruptcy Court, if any, necessary to cure all defaults, if any, and to 
pay all actual or pecuniary losses that have resulted from such defaults, if 
any, under the BMW Contract, shall be paid by Purchaser. 

viii. Conditions to Closing of the Parties.  The respective obligations of 
MLC and the Purchaser to consummate the Transactions are subject to 
satisfaction at or prior to the Closing of several conditions, including 
the following: (a) no action, suit or proceeding shall have been 
instituted by any Person which seeks to prohibit, restrict, or delay 
consummation of the Transactions or any of the conditions material to 
consummation of the Transactions; (b) there must not be in effect any 
Law or any Governmental Order entered, issued, made, or rendered by 
any Governmental Entity that (i) prohibits the consummation of the 
Transactions, and (ii) has been adopted or issued, or has otherwise 
become effective, since the date of the SPA; (c) the Bankruptcy Court 
shall have issued the Bankruptcy Court Order; (d) the Parties shall 
have filed (and the Purchaser shall have caused the Company to file) a 
motion with the Court of Strasbourg for the purpose of obtaining 
approval of the Transactions; and (e) the representations and 
warranties of MLC contained in the SPA shall have been true and 
correct in all material respects on and as of the date of the execution of 
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the SPA and shall be true and correct in all material respects on and as 
of the Closing Date as if originally made on and as of the Closing 
Date, except that (i) those representations and warranties that are made 
as of a specific date shall be determined as of such date and (ii) those 
representations and warranties that are qualified or limited as to 
materiality or Material Adverse Effect shall be true and correct in all 
respects, and the Purchaser shall have received a certificate to such 
effect signed by an authorized officer of MLC. 

ix. Indemnification by Purchaser.  From and after the Closing, the 
Purchaser agrees to reimburse, indemnify and hold harmless MLC and 
its respective Directors, officers, representatives, employees and 
Subsidiaries (collectively, the “MLC Indemnified Parties”) from, 
against and in respect of any and all Losses incurred by any MLC 
Indemnified Party resulting from, or that exist or arise due to, any of 
the following (collectively, the “MLC Claims”): (i) any inaccuracy of 
any representation or the breach of any warranty made by the 
Purchaser in the SPA or in any Ancillary Document; and (ii) the 
breach by the Purchaser of any covenant or agreement under the SPA 
or any Ancillary Document.  Notwithstanding anything contained in 
the SPA to the contrary, the obligations of the Purchaser shall (i) not 
apply to any MLC Claims until, and then only to the extent that, the 
Losses incurred by all MLC Indemnified Parties exceeds the Basket 
(as defined below), (ii) be limited to, and shall not exceed, the Cap (as 
defined below), and (iii) terminate upon the later to occur of (A) 
December 31, 2010, and (B) the effective date of a chapter 11 plan 
with respect to the Debtors (the “Indemnification Expiration Date”).   

x. Indemnification by MLC.  From and after the Closing, MLC agrees to 
reimburse, indemnify and hold harmless the Purchaser, its directors, 
officers, representatives, employees and Subsidiaries (each, a 
“Purchaser Indemnified Party”) from, against and in respect of any 
and all Losses incurred by any Purchaser Indemnified Party resulting 
from, or that exist or arise due to, any of the following (collectively, 
“Purchaser Claims”): (i) any inaccuracy of any representation or the 
breach of any warranty made by MLC in the SPA or in any Ancillary 
Document; and (ii) the breach by MLC of any covenant or agreement 
under the SPA or any Ancillary Document.  Notwithstanding anything 
contained in the SPA to the contrary, the obligations of MLC shall: (i) 
not apply to any Purchaser Claims until, and then only to the extent 
that, the Losses incurred by all Purchaser Indemnified Parties exceeds 
€250,000 (the “Basket”); (ii) be limited to, and shall not exceed, the 
aggregate amount of €1 ,000,000 (the “Cap”); and (iii) terminate upon 
the Indemnification Expiration Date. 

xi. Termination of SPA.  The SPA may be terminated at any time prior to 
the Closing: (a) by mutual consent of the Purchaser and MLC; or (b) 
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by the Purchaser or MLC, upon written notice to the other Party, if the 
Transactions contemplated by the SPA have not been consummated on 
or prior to September 30, 2010; provided, however, that the right to 
terminate the SPA is not available to any Party whose failure to 
perform or observe any of its obligations under the SPA has been the 
cause of, or resulted in, the failure of the Transactions contemplated by 
the SPA to be consummated by such date. 

xii. Expenses.  Except as expressly provided in the SPA, each of the 
Parties shall bear its own costs and expenses (including legal, 
accounting and investment banking fees and expenses) incurred in 
connection with the SPA and the Transactions, whether or not such 
Transactions are consummated. Notwithstanding the foregoing, 
Purchaser shall bear the cost of any transfer taxes and other expenses 
related to the transfer of property in connection with the Transactions. 

The Sale Hearing 

14. MLC will seek approval of the Sale Motion, ratification of the 

parties’ entry into the SPA and assumption and assignment of the BMW Contract to the 

Company at a hearing scheduled on September 7, 2010 at 9:45 a.m. (the “Sale Hearing”).  

The Purchaser has submitted the highest, best, and only satisfactory offer received for the 

Transferred Stock during the extensive marketing period described above.  MLC believes 

that, in view of the marketing effort, any potential buyers have had ample opportunity over 

approximately the past twelve months to submit offers and that any requirement that any 

further marketing be undertaken would serve no logical purpose and merely would result 

in the incurrence of needless costs and expenses.  As such, by this Motion, MLC seeks to 

hold the Sale Hearing without a formal bidding process or auction procedures.  Of course, 

to the extent any party comes forward at or prior to the Sale Hearing with a credible offer, 

MLC will fully consider the same.  Additionally, MLC will provide notice of the Sale 

Hearing to all parties contacted by Merrill Lynch during the Sale Process.   
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Objections to the Motion 

15. The Debtors propose that objections or responses, if any, to the Sale 

Motion shall be filed with this Court and served so as to be received no later than 4:00 

p.m. (Eastern Time) on August 30, 2010 (the “Objection Deadline”).  In addition, all 

objections must be in writing, conform to the Federal Rules of Bankruptcy Procedure and 

the Local Rules of the Bankruptcy Court for the Southern District of New York, be filed 

with the Bankruptcy Court (a) electronically in accordance with General Order M-242 

(which can be found at www.nysb.uscourts.gov) by registered users of the Bankruptcy 

Court’s filing system, and (b) by all other parties in interest, on a 3.5 inch disk, preferably 

in Portable Document Format (PDF), WordPerfect, or any other Windows-based word 

processing format (with a hard copy delivered directly to Chambers), in accordance with 

General Order M-182 (which can be found at www.nysb.uscourts.gov), and be served in 

accordance with General Order M-242, and on (i) Weil, Gotshal & Manges LLP, attorneys 

for the Debtors, 767 Fifth Avenue, New York, New York 10153 (Attn: Harvey R. Miller, 

Esq., Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); (ii) the Debtors, c/o Motors 

Liquidation Company, 500 Renaissance Center, Suite 1400, Detroit, Michigan 48243 

(Attn: Ted Stenger); (iii) General Motors, LLC, 400 Renaissance Center, Detroit, Michigan 

48265 (Attn: Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & Taft LLP, 

attorneys for the United States Department of the Treasury, One World Financial Center, 

New York, New York 10281 (Attn: John J. Rapisardi, Esq.); (v) the United States 

Department of the Treasury, 1500 Pennsylvania Avenue NW, Room 2312, Washington, 

D.C. 20220 (Attn: Joseph Samarias, Esq.); (vi) Vedder Price, P.C., attorneys for Export 

Development Canada, 1633 Broadway, 47th Floor, New York, New York 10019 (Attn: 

Michael J. Edelman, Esq. and Michael L. Schein, Esq.); (vii) Kramer Levin Naftalis & 
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Frankel LLP, attorneys for the statutory committee of unsecured creditors, 1177 Avenue of 

the Americas, New York, New York 10036 (Attn:  Thomas Moers Mayer, Esq., Lauren 

Macksoud, Esq., and Jennifer Sharret, Esq.); (viii) the Office of the United States Trustee 

for the Southern District of New York, 33 Whitehall Street, 21st Floor, New York, New 

York 10004 (Attn: Tracey Hope Davis, Esq.); (ix) the U.S. Attorney’s Office, S.D.N.Y., 86 

Chambers Street, Third Floor, New York, New York 10007 (Attn: David S. Jones, Esq. 

and Natalie Kuehler, Esq.); (x) Caplin & Drysdale, Chartered, attorneys for the official 

committee of unsecured creditors holding asbestos-related claims, 375 Park Avenue, 35th 

Floor, New York, New York 10152-3500 (Attn:  Elihu Inselbuch, Esq. and Rita C. Tobin, 

Esq.) and One Thomas Circle, N.W., Suite 1100, Washington, DC 20005 (Attn:  Trevor 

W. Swett III, Esq. and Kevin C. Maclay, Esq.); (xi) Stutzman, Bromberg, Esserman & 

Plifka, A Professional Corporation, attorneys for Dean M. Trafelet in his capacity as the 

legal representative for future asbestos personal injury claimants, 2323 Bryan Street, Suite 

2200, Dallas, Texas 75201 (Attn:  Sander L. Esserman, Esq. and Robert T. Brousseau, 

Esq.); and (xii) Dykema Gossett PLLC, attorneys for the Purchaser, 400 Renaissance 

Center, Detroit, Michigan 48243 (Attn:  J. Michael Bernard). 

16. MLC further requests that the failure of any person or entity to 

timely file an objection to the Sale Motion shall bar the assertion, at the Sale Hearing or 

thereafter, of any objection to the Sale Motion or the consummation of the Sale 

contemplated by the SPA.   

Procedures for Assumption and Assignment  
of the BMW Contract  

17. As stated, in connection with the sale of the Transferred Stock, MLC 

will assume and assign to the Company the BMW Contract, and the Purchaser has agreed, 
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subject to the terms of the SPA, to pay any related cure amounts pursuant to section 

365(b)(1)(A) of the Bankruptcy Code (the “Cure Amount”) related thereto.  MLC does 

not believe that there is any Cure Amount outstanding under the BMW Contract.  

However, BMW has been provided with notice of this Motion and has the opportunity to 

file an objection, prior to the Objection Deadline, to (i) the Debtors’ ability to assume and 

assign the BMW Contract, and (ii) assert that a Cure Amount exists. 

18. If no objections are timely filed, then the Cure Amount shall be 

binding upon BMW with respect to the BMW Contract for all purposes in these cases and 

will constitute the final determination of the total Cure Amount required to be paid by the 

Purchaser in connection with the assumption of the BMW Contract by MLC and 

assignment to the Company.  In addition, if BMW fails to timely object to the proposed 

assumption and assignment of the BMW Contract by the Objection Deadline, it shall be 

forever barred from objecting to the assumption and assignment of the BMW Contract. 

The Sale Approval Order Should Be Entered 

The Time, Place, and Notice Proposed for the  
Sale Hearing is Reasonable and Should be Approved 

19. Bankruptcy Rule 6004 prescribes the notice that must be given of a 

proposed sale of property pursuant to section 363(b) of the Bankruptcy Code.  Pursuant to 

Bankruptcy Rule 6004(a), notice must be given of a proposed use, sale, or lease of 

property, not in the ordinary course of business, which satisfies the requirements of 

Bankruptcy Rule 2002(a)(2) and (c)(1), among others.   

20. Bankruptcy Rule 2002(a) requires that “the clerk, or some other 

person as the court may direct,” give “the debtor, the trustee, all creditors and indenture 

trustees at least 21 days’ notice by mail of: . . . (2) a proposed use, sale, or lease of property 
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of the estate other than in the ordinary course of business, unless the court for cause shown 

shortens the time or directs another method of giving notice .”  Fed. R. Bankr. P. 2002(a).  

Bankruptcy Rule 2002(c) requires that this notice include “the time and place of any public 

sale, the terms and conditions of any private sale and the time fixed for filing objections.”  

Id. at 2002(c).   

21. Bankruptcy Rule 6004(c) requires that a motion pursuant to section 

363(f) of the Bankruptcy Code for authority to sell property free and clear of liens or other 

interests “shall be served on the parties who have liens or other interest in the property to 

be sold.”  Id. at 6004(c). 

22. As noted, MLC proposes that the Sale Hearing be held on 

September 7, 2010.  This will provide the notice parties with ample notice of the Sale 

Hearing.  In addition, the Debtors will serve this Motion on and provide notice of the Sale 

Hearing to (i) all entities known by the Debtors to have asserted any lien, claim, interest, or 

encumbrance in or on the Transferred Stock of the Company, (ii) all parties who were 

contacted by Merrill Lynch during the Sale Process, (iii) counsel to BMW, (iv) counsel to 

the Purchaser, and (v) parties in interest entitled to receive notice under the Third 

Amended Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 

Establishing Notice and Case Management Procedures, dated April 29, 2010 [Docket No. 

5670].  

23. MLC submits that these procedures satisfy the requirements of 

Bankruptcy Rules 2002 and 6004 and should be approved, and that no other or further 

notice need be given. 
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The Sale of the Transferred Stock and Assumption and Assignment  
of the BMW Contract Is an Exercise of MLC’s Sound Business Judgment 

24. Bankruptcy Code section 363(b) governs transactions outside the 

ordinary course of business involving property of the debtor’s estate.  Specifically, that 

section provides, in relevant part, that, “[t]he trustee, after notice and a hearing, may use, 

sell, or lease, other than in the ordinary course of business, property of the estate. . . .”  11 

U.S.C. § 363(b). 

25. Under applicable case law, a transaction must represent a reasonable 

exercise of business judgment on the part of the debtor in possession to be approved under 

section 363(b) of the Bankruptcy Code.  See, e.g., In re Chateaugay Corp., 973 F.2d 141 

(2d Cir. 1992); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 

F.2d 1063, 1071 (2d Cir. 1983) (“The rule we adopt requires that a judge determining a § 

363(b) application expressly find from the evidence presented before him at the hearing a 

good business reason to grant such an application.”); see also In re Integrated Res., Inc., 

147 B.R. 650, 656 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993) (“the 

business judgment rule ‘is a presumption that in making a business decision the directors 

of a corporation acted on an informed basis, in good faith and in the honest belief that the 

action was in the best interests of the company,’” which has continued applicability in 

bankruptcy) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)). 

26. Section 365(a) of the Bankruptcy Code provides, in pertinent part, 

that a debtor in possession, “subject to the court’s approval, may assume or reject any 

executory contract or unexpired lease of the debtor.”  See NLRB v. Bildisco & Bildisco, 

465 U.S. 513, 521 (1984); see also In re Lavigne, 114 F.3d 379, 386 (2d Cir. 1997).  

“[T]he purpose behind allowing the assumption or rejection of executory contracts is to 
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permit the trustee or debtor-in-possession to use valuable property of the estate and to 

‘renounce title to and abandon burdensome property.’ ” Orion Pictures Corp. v. Showtime 

Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1098 (2d Cir. 1993), cert. 

dismissed, 511 U.S. 1026 (1994).  In determining whether to approve a debtor in 

possession’s assumption of an executory contract, courts will similarly evaluate whether 

such an assumption represents a reasonable exercise of business judgment on the part of 

the debtor in possession.  See Bildisco & Bildisco, 465 U.S. at 523 (recognizing the 

“business judgment” standard used to approve the assumption or rejection of executory 

contracts and unexpired leases); Nostas Assocs. v. Costich (In re Klein Sleep Products, 

Inc.), 78 F.3d 18, 25 (2d Cir. 1996) (recognizing the “business judgment” standard used to 

approve the assumption and rejection of executory contracts).  The “business judgment” 

standard is not a strict standard; it requires only a showing that either assumption or 

rejection of the executory contract will benefit the debtor’s estate.  See In re Helm, 335 

B.R. 528, 538 (Bankr. S.D.N.Y. 1996)  

27. In addition, the Bankruptcy Code grants Bankruptcy Courts 

authority to “issue any order, process, or judgment that is necessary or appropriate” to 

ensure that bankruptcy cases are “handled expeditiously and economically.”  11 U.S.C. 

§§ 105(a), (d)(2);  see also Lyondell Chem. Co. v. Centerpoint Energy Gas Servs. Inc. (In 

re Lyondell Chem. Co.), 402 B.R. 571 (Bankr. S.D.N.Y. 2009); Adelphia Commc’ns Corp. 

v. The Am. Channel (In re Adelphia Comm’ns Corp.), 345 B.R. 69, 85 (Bankr. S.D.N.Y. 

2006) (“Section 105(a) provides broad equitable power for a Bankruptcy Court to maintain 

its own jurisdiction and to facilitate the [chapter 11] process.”).   
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28. The proposed sale of the Transferred Stock and assumption and 

assignment of the BMW Contract are well within MLC’s sound business judgment.  The 

SPA is the product of an extensive marketing campaign undertaken by MLC and good 

faith, arm’s-length negotiations with the Purchaser, and constitutes the highest, best, and 

only viable offer for the Transferred Stock of the Company.  As stated, no other 

prospective purchaser has come forward with an offer that can be effectively 

consummated.  The Sale will preserve the ongoing operation of the Company and the 

employment of more than 1,200 people who currently work for the Company.  The Sale 

will also further the administration of these estates and eliminate the substantial time and 

resources that MLC has had to devote to the Company and its disposition.   

29. As noted above, the BMW Contract generates a significant portion 

of the Company’s annual revenue and therefore has been included as part of the Sale. 

Indeed, the assumption by MLC and assignment to the Company of the BMW Contract is 

a closing requirement under the SPA.  Accordingly, MLC’s assumption and assignment of 

the BMW Contract to the Company is necessary to effectuate the Sale and therefore 

represents a sound exercise of its business judgment. 

30. For the reasons set forth above, MLC’s sale of the Transferred Stock 

of the Company and assumption and assignment of the BMW Contract to the Company 

pursuant to the SPA is within MLC’s sound business judgment and warrants approval by 

the Court. 

The Transferred Stock in the Company Should be Sold  
Free and Clear of Liens, Claims, Encumbrances, and Other Interests 

31. The SPA requires that the Transferred Stock in the Company be 

transferred free and clear of all liens, claims, and encumbrances, except for certain 
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Permitted Liens.  MLC therefore seeks authority to sell the Property “free and clear” 

pursuant to section 363(f) of the Bankruptcy Code.  Section 363(f) of the Bankruptcy Code 

provides: 

The trustee may sell property under subsection (b) or (c) of 
this section free and clear of any interest in such property of 
an entity other than the estate, only if –  

(1) applicable non-bankruptcy law permits the sale of such 
property free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property is 
to be sold is greater than the aggregate value of all liens on 
such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 

11 U.S.C. § 363(f). 

32. MLC is not aware of any liens on the Transferred Stock. 

Accordingly, MLC requests that the Court authorize the Sale free and clear of all liens 

(except the Permitted Liens), claims, encumbrances, and other interests pursuant to section 

363(f) of the Bankruptcy Code and, furthermore, bar, prohibit, and permanently enjoin all 

persons holding any lien (except the Permitted Liens), claim, encumbrance, or other 

interest in the Transferred Stock in the Company from asserting such lien, claim, 

encumbrance, or other interest against the Purchaser, its successors or assigns, or their 

property. 

The Purchaser of the Property Should Be Afforded 
All Protections Under Section 363(m) as a Good Faith Purchaser 

33. Section 363(m) of the Bankruptcy Code protects a good faith 

purchaser’s interest in property purchased from the debtor notwithstanding that the order 
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approving the sale conducted under section 363(b) is later reversed or modified on appeal.  

Specifically, section 363(m) states that:  

The reversal or modification on appeal of an authorization 
under [section 363(b)] … does not affect the validity of a 
sale … to an entity that purchased … such property in good 
faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale … were 
stayed pending appeal. 

11 U.S.C. § 363(m).  See Allstate Ins. Co. v. Hughes, 174 B.R. 884, 888 (S.D.N.Y. 1994) 

(“Section 363(m) … provides that good faith transfers of property will not be affected by 

the reversal or modification on appeal of an unstayed order, whether or not the transferee 

knew of the pendency of the appeal”); In re Stein & Day, Inc., 113 B.R. 157, 162 (Bankr. 

S.D.N.Y. 1990) (“pursuant to 11 U.S.C. § 363(m), good faith purchasers are protected 

from the reversal of a sale on appeal unless there is a stay pending appeal”). 

34. As set forth above, the SPA is the result of a comprehensive 

marketing process and arm’s-length, good faith negotiations between MLC and the 

Purchaser.  The Purchaser was selected by MLC after extensive negotiations between the 

parties, and MLC’s determination that the SPA was the most favorable, and indeed the 

only viable, offer for the Transferred Stock or with respect to the Company.   

35. The Purchaser is not an “insider” of MLC, as that term is defined in 

section 101(31) of the Bankruptcy Code.  No common identity of directors or controlling 

stockholders exists between the Purchaser and MLC.  

36. Accordingly, MLC requests that the Court make a finding that the 

Purchaser is a good faith purchaser entitled to the protections of section 363(m) of the 

Bankruptcy Code and that the Purchaser has not engaged in any conduct, by any action or 
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inaction, that constitutes a violation of, or would cause or permit the Sale to be avoided 

under section 363(n) of the Bankruptcy Code. 

The Court Should Waive 
The Fourteen-Day Stay Period of Bankruptcy Rule 6004(h)  

37. Pursuant to Bankruptcy Rule 6004(h), an order authorizing the sale 

of property is automatically stayed for fourteen days after entry of the order.  Fed. R. 

Bankr. P. 6004(h).  The purpose of Bankruptcy Rule 6004(h) is to provide sufficient time 

for an objecting party to appeal before the order is implemented.  See Fed. R. Bankr. P. 

6004(h), Advisory Committee’s Note. 

38. Although Bankruptcy Rule 6004(h) and the Advisory Committee 

Notes are silent as to when a court should “order otherwise” and eliminate or reduce the 

fourteen-day stay period, commentators suggest that the stay period be eliminated to allow 

a sale or other transaction to close immediately “where there has been no objection to the 

procedure.”  10 COLLIER ON BANKRUPTCY ¶ 6004.10 (15th ed. rev. 2009). 

39. Because no party will be prejudiced by waiver of the stay period and 

the SPA contains a strict closing deadline of September 30, 2010, MLC respectfully 

requests that the Court waive the stay imposed by Bankruptcy Rule 6004(h). 

Notice 

40. Notice of this Motion has been provided to (i) all entities known by 

the Debtors to have asserted any lien, claim, interest, or encumbrance in or on the 

Transferred Stock of the Company, (ii) all parties who were contacted by Merrill Lynch 

during the Sale Process, (iii) counsel to BMW, (iv) counsel to the Purchaser, and (v) 

parties in interest entitled to receive notice under the Third Amended Order Pursuant to 11 
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U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 Establishing Notice and Case 

Management Procedures, dated April 29, 2010 [Docket No. 5670]. 

41. No previous request for the relief sought herein has been made by 

the Debtors to this or any other Court. 

WHEREFORE the Debtors respectfully request entry of an order granting 

the relief requested herein and such other and further relief as is just. 

Dated: New York, New York 
 August 13, 2010 

  

/s/ Stephen Karotkin    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession
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Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

FINDINGS OF FACT, CONCLUSIONS OF LAW,  
AND ORDER UNDER SECTIONS 105, 363, AND 365 OF  

THE BANKRUPTCY CODE AUTHORIZING (I) THE DEBTORS TO  
ENTER INTO THE STOCK PURCHASE AGREEMENT WITH  

GENERAL MOTORS HOLDINGS, S.L., AND (II) THE ASSUMPTION  
AND ASSIGNMENT OF THE BMW CONTRACT IN CONNECTION WITH THE 

DEBTORS’ ENTRY INTO THE STOCK PURCHASE AGREEMENT



 

  Upon consideration of the Motion dated August 13, 2010 (the “Sale Motion”)1 of 

Motors Liquidation Company (“MLC” or “Seller”), a debtor and debtor in possession in the 

above captioned cases (collectively with the other debtors and debtors in possession in the above 

captioned cases, the “Debtors”), seeking authority for (i) the sale of the Transferred Stock to the 

Purchaser pursuant to the SPA (the “Sale”), and (ii) the assumption and assignment of the BMW 

Contract to the Company in connection with the Sale; and notice of the Sale Motion and the 

relief requested therein having been given pursuant to Federal Rules of Bankruptcy Procedure 

2002 and 6004 to (i) all entities known by the Debtors to have asserted any lien, claim, interest, 

or encumbrance in or on the Transferred Stock, (ii) all parties who were contacted by Merrill 

Lynch during the Sale Process, (iii) attorneys for BMW, (iv) attorneys for the Purchaser, and (v) 

parties in interest entitled to receive notice under the Third Amended Order Pursuant to 11 

U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 Establishing Notice and Case 

Management Procedures, dated April 29, 2010 [Docket No. 5670], and it appearing that no other 

or further notice need be provided; and a hearing having been held on September 7, 2010 (the 

“Sale Hearing”) to consider the Sale Motion; and upon the Court’s findings of facts and 

conclusions of law with respect to the Sale Motion as set forth herein and on the record of the 

Hearing; and after due deliberation and sufficient cause appearing therefor,  

  IT IS HEREBY FOUND, DETERMINED AND CONCLUDED THAT:2 

 

                                                 
1 Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to them in the 
Sale Motion or the SPA, as applicable. 
2 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To the 
extent that any of the following findings of fact constitute conclusions of law, they are adopted as such.  To the 
extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 



 

Jurisdiction, Venue, and Grounds for Relief 

A. The Court has jurisdiction over the Sale Motion and over the property of the Debtors and 

their estates, pursuant to 28 U.S.C. §§ 157 and 1334.  These matters are core proceedings 

pursuant to 28 U.S.C. § 157(b)(2)(A), (N), and (O).  Venue in this District is proper under 28 

U.S.C. §§ 1408 and 1409(a). 

B. The statutory predicates for relief sought in the Sale Motion are sections 105(a), 363(b), 

(f) and (m), and 365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004, and 6006. 

Notice of the Sale Motion, the Sale, and the Assumption  
and Assignment of the BMW Contract 

 
C. Proper, timely, adequate and sufficient notice of the Sale Motion, the Sale, and the 

assumption and assignment of the BMW Contract and the Cure Amount associated therewith, 

has been provided in accordance with sections 102(1), 105(a), 363 and 365 of the Bankruptcy 

Code and Bankruptcy Rules 2002, 6004, 6006 and 9014, and such notice was good and sufficient 

and appropriate under the particular circumstances, and no other or further notice of the Sale 

Motion, the Sale, the assumption and assignment of the BMW Contract, or the Cure Amount 

associated therewith is or shall be required. 

D. A reasonable opportunity to object and be heard with respect to the Sale Motion and the 

relief requested therein has been afforded to all interested persons and entities, including:  (i) all 

entities known by the Debtors to have asserted any lien, claim, interest, or encumbrance in or on 

the Transferred Stock, (ii) all parties who were contacted by Merrill Lynch during the Sale 

Process, (iii) the attorneys for BMW, (iv) the attorneys for the Purchaser, and (v) parties in 

interest entitled to receive notice under the Third Amended Order Pursuant to 11 U.S.C. § 105(a) 



 

and Fed. R. Bankr. P. 1015(c) and 9007 Establishing Notice and Case Management Procedures, 

dated April 29, 2010 [Docket No. 5670]. 

Good Faith of Purchaser 

E. The Purchaser is not an “insider” of MLC, as that term is defined in section 101(31) of 

the Bankruptcy Code.   

F. The Purchaser is purchasing the Transferred Stock in good faith within the meaning of 

section 363(m) of the Bankruptcy Code, and is entitled to all of the protections afforded thereby.  

The Seller and the Purchaser negotiated, proposed, and entered into the SPA at arm’s length, in 

good faith, and without collusion.  The Seller and the Purchaser have fully disclosed all 

consideration to be given by the Purchaser under the SPA, and all other agreements or 

arrangements entered into by the Purchaser in connection with the Sale.  The Purchaser has not 

engaged in any conduct, by any action or inaction, that constitutes a violation of, or would cause 

or permit the Sale to be avoided under, section 363(n) of the Bankruptcy Code.  No common 

identity of directors or controlling stockholders exists between the Purchaser and the Seller.  The 

Purchaser and Seller will be acting in good faith in closing the Sale pursuant to the SPA. 

The Sale Is Fair and Reasonable and in the Exercise of MLC’s Sound Business Judgment 

G. The aggregate consideration to be received by MLC under the SPA is fair and reasonable, 

constitutes the highest and best offer for the Transferred Stock, constitutes reasonably equivalent 

value and fair consideration for the Transferred Stock, and will provide for a better recovery and 

outcome for MLC’s estate than would be provided by any other available alternative.  No other 

person or entity has offered to purchase the Transferred Stock for greater value to MLC’s estate 

than the Purchaser.  MLC’s process for marketing and selling the Transferred Stock, MLC’s 

determination to enter into the SPA, and MLC’s determination that the consideration to be 



 

received by MLC’s estate is fair and reasonable each constitutes a valid and sound exercise of 

the MLC’s business judgment.  Moreover, the consideration received under the SPA constitutes 

reasonably equivalent value and fair consideration for the Transferred Stock. 

H. Approval of the SPA by the Court and the consummation of the transactions 

contemplated thereby is in the best interests of MLC, its creditors, its estate and other parties in 

interest. 

Validity of Transfer 

I. MLC has full power and authority to execute and deliver the SPA and all other 

documents contemplated thereby, and no further consents or approvals are required for MLC to 

consummate the transactions contemplated by the SPA. 

J. The transfer of the Transferred Stock to the Purchaser will be, as of the Closing, the legal, 

valid and effective transfer of such assets and will vest the Purchaser with all right, title, and 

interest of MLC or MLC’s estate to the Transferred Stock, as of the Closing, free and clear of all 

Liens (except Permitted Liens) and Claims3 accruing, arising or relating to any time prior to the 

Closing Date.  Any provisions in any agreement that prohibit or condition the sale or transfer of 

the Transferred Stock are void and of no force and effect.   

Section 363(f) is Satisfied 

K. MLC may sell the Transferred Stock free and clear of all Liens (except Permitted Liens) 

and Claims, because, in each case, one or more of the standards set forth in sections 363(f)(1)-(5) 

of the Bankruptcy Code has been satisfied.  No non-debtor party has asserted any interests in the 

                                                 
3 For purposes of this Order, the phrase “Liens and Claims” means any or all interests in or relating to any of the 
Property, including liens (as defined in section 101(37) of the Bankruptcy Code) and claims (as defined in section 
101(5) of the Bankruptcy Code). 



 

Transferred Stock and none has objected to the Sale or the Sale Motion.  Accordingly, all non-

debtor parties are deemed to have consented to the Sale on the terms set forth herein and in the 

SPA pursuant to sections 363(f)(2) and 365 of the Bankruptcy Code. 

Assumption and Assignment of the BMW Contract 

L. The assumption and assignment of the BMW Contract pursuant to the terms of this Order 

are integral to the SPA and are in the best interests of MLC and its estate, creditors and other 

parties in interest, and represent the exercise of reasonable business judgment by MLC.  The 

assumption by MLC of the BMW Contract is hereby approved, and the assignment of the BMW 

Contract to the Company is hereby approved, as all statutory requirements under section 365 of 

the Bankruptcy Code and otherwise for such assumption and assignment are satisfied. 

M. MLC, the Purchaser, or the Company, as applicable, has cured and/or provided adequate 

assurance of prompt cure of all defaults, if any, existing prior to the Closing Date under the 

BMW Contract, within the meaning of section 365(b)(1)(A) of the Bankruptcy Code. 

N. Each of the Company and the Purchaser, as applicable, has provided adequate assurance 

of its future performance under the BMW Contract within the meaning of sections 365(b)(1)(C) 

and 365(f)(2)(B) of the Bankruptcy Code. 

O. The BMW Contract shall, as of the Closing Date, be valid and binding on the Company 

and BMW, and in full force and effect and enforceable in accordance with its terms.  Following 

such assignment from and after the Closing Date, MLC shall be relieved, pursuant to section 

365(k) of the Bankruptcy Code, from any further liability under the BMW Contract. 

 NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 

THAT: 

 



 

General Provisions 

1. The relief requested in the Sale Motion is granted and approved, and the transaction 

contemplated thereby is authorized, approved and ratified as set forth in this Order. 

2. The assumption and assignment of the BMW Contract to the Company is authorized and 

approved as set forth in this Order. 

Approval and Ratification of the SPA 

3. The SPA and all ancillary documents, and all of the terms and conditions thereof, are 

hereby approved and ratified. 

4. MLC is authorized and empowered, and shall take any and all actions necessary or 

appropriate, to (i) consummate the Sale to the Purchaser pursuant to and in accordance with the 

terms and provisions of the SPA, (ii) close the Sale as contemplated by the SPA and this Order, 

and (iii) execute and deliver, perform under and consummate the SPA. 

5. The terms and provisions of this Order shall be binding in all respects upon, and shall 

inure to the benefit of, the Purchaser, MLC, MLC’s estate and their respective successors and 

assigns, and shall be binding in all respects upon any affected third parties including, but not 

limited to, any person or entity asserting any interest (including any Liens and Claims) with 

respect to the Transferred Stock, BMW in its capacity as a non-debtor counterparty to the BMW 

Contract, and all creditors, equity holders and parties in interest in these cases. 

6. MLC is authorized and empowered to request any and all governmental or regulatory 

approvals, and to make any governmental or regulatory filings or notifications contemplated by 

the SPA and is further authorized to keep confidential any information related to such approvals 

or filings. 



 

Transfer of the Transferred Stock to Purchaser 

7. Pursuant to sections 105(a) and 363(f) of the Bankruptcy Code, MLC is authorized and 

empowered to, and subject to the terms of the SPA, shall, transfer the Transferred Stock to the 

Purchaser on the Closing Date.  Such transfer shall constitute a legal, valid, binding and effective 

transfer of the Transferred Stock to the Purchaser.  Any provisions in any agreement that prohibit 

or condition the sale or transfer of the Transferred Stock are void and of no force and effect.  

Upon the Closing, the Transferred Stock shall be transferred to the Purchaser free and clear of all 

Liens (except for Permitted Liens) and Claims.  Such transfer shall vest in the Purchaser all right, 

title and interest of MLC in and to the Transferred Stock.  Purchaser shall not be liable in any 

way for any Liens (except for Permitted Liens) and Claims that any person or entity may have 

against MLC, any of its assets, or the Transferred Stock.   

8. All alleged Liens (except for Permitted Liens) and Claims on the Transferred Stock, if 

any, shall be transferred, affixed and attached to the proceeds of the Sale, with the same validity, 

priority, force and effect as such Liens and Claims had immediately prior to the Closing.  

Nothing in this Order shall determine the value or the validity, priority, or amount of any Claims 

or Liens. 

9. The filing of a certified copy of this Order with the appropriate clerk and/or recording 

with the recorder shall act to cancel any Liens (except for Permitted Liens) and Claims and any 

other encumbrances of record with respect to the Transferred Stock. 

Assumption and Assignment of the BMW Contract 

10.  Pursuant to sections 105(a) and 365 of the Bankruptcy Code, as part of the Closing of the 

Sale, MLC is authorized and empowered to assume the BMW Contract and assign the BMW 

Contract to the Company.   



 

11. As of the date of the entry of this Order, (i) no Cure Amount is due or owing under the 

BMW Contract, (ii) no defaults by Seller exist under the BMW Contract, and (iii) no 

compensation is due or owing to BMW by Seller for any losses resulting from any default by 

Seller under the BMW Contract.   

12. The Purchaser shall pay any Cure Amount, if any, due under the BMW Contract. 

13. After the assignment of the BMW Contract to the Company, neither MLC nor its estate 

shall have any further liability or obligation of any kind whatsoever with respect to the BMW 

Contract and BMW shall have no rights or claims of any kind whatsoever against the Debtors or 

their estates with respect to the BMW Contract. 

14. Any provisions in the BMW Contract or in any other agreement that prohibit or condition 

the assignment of the BMW Contract or allow BMW to terminate, recapture, impose any 

penalty, condition any renewal or extension or modify any term or condition upon the 

assignment of the BMW Contract or any similar provision, constitute unenforceable anti-

assignment provisions that are void and of no force and effect.   

15. The Company has provided adequate assurance of its future performance under the BMW 

Contract within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code. 

16. All other requirements and conditions under sections 363 and 365 of the Bankruptcy 

Code for the assumption by MLC and assignment to the Company of the BMW Contract have 

been satisfied.  Upon the Closing, in accordance with sections 363 and 365 of the Bankruptcy 

Code, the Company shall be fully and irrevocably vested with all rights, title and interest of MLC 

under the BMW Contract. 

17. Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, BMW and any other 

parties are forever barred and enjoined from raising or asserting against MLC, the Purchaser or 



 

the Company any assignment fee, default, breach, claim, pecuniary loss, or condition to 

assignment arising under or related to the BMW Contract existing as of the Closing or arising by 

reason of the Closing.  

Other Provisions 

18. The transactions contemplated by the SPA are undertaken by the Purchaser without 

collusion and in good faith, within the meaning of section 363(m) of the Bankruptcy Code, and 

accordingly, the reversal or modification on appeal of this Order shall not affect the validity of 

the Sale to the Purchaser (including the assumption and assignment of the BMW Contract to the 

Company) or the other relief granted hereby, unless the effectiveness of this Order is duly stayed.  

The Purchaser is a good faith buyer within the meaning of section 363(m) of the Bankruptcy 

Code and, as such, is entitled to the full protections of that provision. 

19. The failure specifically to include any particular provision of the SPA in this Order shall 

not diminish or impair the effectiveness of such provision, it being the intent of the Court that the 

SPA and the Debtors’ entry into the SPA is authorized and approved in its entirety. 

20. The SPA and any related agreements, documents or other instruments may be modified, 

amended or supplemented by the parties thereto, in a writing signed by both parties and in 

accordance with the terms thereof, without further order of the Court, provided that any such 

modification, amendment or supplement does not have a material adverse effect on the Debtors’  

estates. 

21. The Court shall retain jurisdiction to, among other things, interpret, implement, and 

enforce the terms and provisions of this Order and the SPA, all amendments thereto and any 

waivers and consents thereunder, and each of the agreements executed in connection therewith to 

which any of the Debtors are party, or which has been assigned by the Debtors to the Company, 



 

and to adjudicate, if necessary, any and all disputes concerning or relating in any way to the Sale, 

the SPA, or this Order. 

22. To any extent necessary under Bankruptcy Rule 9014 and Rule 54(b) of the Federal 

Rules of Civil Procedure, as made applicable by Bankruptcy Rule 7054, the Court expressly 

finds that there is no just reason for delay in the implementation of this Order, and expressly 

directs the entry of judgment as set forth in this Order.  This Order constitutes a final order 

within the meaning of 28 U.S.C. § 158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 

6006(d), the effectiveness of this Order shall not be stayed and this Order shall be effective 

immediately. 

 

Dated:  _____________, 2010    __________________________ 
        United States Bankruptcy Judge 
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