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: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

 
NOTICE OF HEARING ON MOTION  

OF GENERAL MOTORS, LLC FOR ENTRY OF ORDER  
PURSUANT TO 11 U.S.C. § 105 ENFORCING 363 SALE ORDER 

PLEASE TAKE NOTICE that upon the annexed Motion, dated May 17, 2010 

(the “Motion”),1 of General Motors, LLC (“New GM”), for an order pursuant to section 105 of 

title 11, United States Code (the “Bankruptcy Code”) (a) enforcing the 363 Sale Order, 

(b) enjoining the Accident Plaintiffs from prosecuting or otherwise attempting to enforce the 

claims asserted against New GM in the Accident Plaintiffs’ Civil Actions (as defined below), 

and (c) directing the Accident Plaintiffs to dismiss New GM from each of the Accident 

Plaintiffs’ Civil Actions, with prejudice, all as more fully set forth in the Motion, a hearing will 

be held before the Honorable Robert E. Gerber, United States Bankruptcy Judge, in Room 621 of 

                                                 
1  Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion. 
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the United States Bankruptcy Court for the Southern District of New York, One Bowling Green, 

New York, New York 10004, on June 1, 2010 at 9:30 a.m. (Eastern Time), or as soon 

thereafter as counsel may be heard.   

PLEASE TAKE FURTHER NOTICE that any responses or objections to this 

Motion must be in writing, shall conform to the Federal Rules of Bankruptcy Procedure and the 

Local Rules of the Bankruptcy Court, and shall be filed with the Bankruptcy Court (a) 

electronically in accordance with General Order M-242 (which can be found at 

www.nysb.uscourts.gov) by registered users of the Bankruptcy Court’s filing system, and (b) by 

all other parties in interest, on a 3.5 inch disk, preferably in Portable Document Format (PDF), 

WordPerfect, or any other Windows-based word processing format (with a hard copy delivered 

directly to Chambers), in accordance with General Order M-182 (which can be found at 

www.nysb.uscourts.gov), and served in accordance with General Order M-242, and on (i) Weil, 

Gotshal & Manges LLP, attorneys for the Debtors, 767 Fifth Avenue, New York, New York 

10153 (Attn: Harvey R. Miller, Esq., Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); 

(ii) the Debtors, c/o Motors Liquidation Company, 500 Renaissance Center, Suite 1400, Detroit, 

Michigan 48243 (Attn: Ted Stenger); (iii) General Motors, LLC, 400 Renaissance Center, 

Detroit, Michigan 48265 (Attn: Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & 

Taft LLP, attorneys for the United States Department of the Treasury, One World Financial 

Center, New York, New York 10281 (Attn: John J. Rapisardi, Esq.); (v) the United States 

Department of the Treasury, 1500 Pennsylvania Avenue NW, Room 2312, Washington, D.C. 

20220 (Attn: Joseph Samarias, Esq.); (vi) Vedder Price, P.C., attorneys for Export Development 

Canada, 1633 Broadway, 47th Floor, New York, New York 10019 (Attn: Michael J. Edelman, 

Esq. and Michael L. Schein, Esq.); (vii) Kramer Levin Naftalis & Frankel LLP, attorneys for the 
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statutory committee of unsecured creditors, 1177 Avenue of the Americas, New York, New York 

10036 (Attn:  Thomas Moers Mayer, Esq., Amy Caton, Esq., Lauren Macksoud, Esq., and 

Jennifer Sharret, Esq.); (viii) the Office of the United States Trustee for the Southern District of 

New York, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn: Diana G. 

Adams, Esq.); (ix) the U.S. Attorney’s Office, S.D.N.Y., 86 Chambers Street, Third Floor, New 

York, New York 10007 (Attn: David S. Jones, Esq. and Natalie Kuehler, Esq.); (x) Caplin & 

Drysdale, Chartered, attorneys for the official committee of unsecured creditors holding 

asbestos-related claims, 375 Park Avenue, 35th Floor, New York, New York 10152-3500 (Attn:  

Elihu Inselbuch, Esq. and Rita C. Tobin, Esq.) and One Thomas Circle, N.W., Suite 1100, 

Washington, DC 20005 (Attn:  Trevor W. Swett III, Esq. and Kevin C. Maclay, Esq.); (xi) 

Stutzman, Bromberg, Esserman & Plifka, A Professional Corporation, attorneys for Dean M. 

Trafelet in his capacity as the legal representative for future asbestos personal injury claimants, 

2323 Bryan Street, Suite 2200, Dallas, Texas 75201 (Attn:  Sander L. Esserman, Esq. and Robert 

T. Brousseau, Esq.); (xii) The Law Offices of Barry Novack, attorneys for the Deutsches, 8383 

Wilshire Blvd., Suite 830, Beverly Hills, California 90211-2407 (Attn:  Barry Novack, Esq.); 

(xiii) Meader Bill Law Office, attorney for Griffin, P.O. Box 499, Hyden, Kentucky 41749 (Attn:  

Bill Meader, Esq.); (xiv) Dougherty, Leventhal & Price, L.L.P., attorneys for the McDades, 459 

Wyoming Avenue, Kingston, Pennsylvania 18704 (Attn:  James M. Wetter, Esq.); (xv) Enid W. 

Harris, Esq., attorney for RJ Burne, 400 Third Ave., Suite 111, Kingston, Pennsylvania 18704; 

(xvi) Murphy & Prachthauser, S.C., attorneys for the Korotkas, One Plaza East Building, 330 

East Kilbourn Avenue, Suite 1200, Milwaukee, Wisconsin 53202 (Attn:  Thadd J. Llaurado); 

(xvii) Corboy & Demetrio, attorneys for the Korotkas, 33 N. Dearborn Street, 21st Floor, 

Chicago, Illinois 60602 (Attn:  Robert J. Bingle); (xviii) Rutledge & Rutledge, P.C., attorneys for 
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Robley, 1083 W. Rex Road, Suite 102, Memphis, Tennessee 38119 (Attn:  Roger K. Rutledge); 

and (xix) Dr. Terrie Sizemore RN DVM, P.O. Box 23, Sullivan, Ohio 44880, so as to be received 

no later than May 25, 2010, at 4:00 p.m. (Eastern Time) (the “Objection Deadline”).  

PLEASE TAKE FURTHER NOTICE that if no objections are timely filed and 

served with respect to the Motion, the Debtors may, on or after the Objection Deadline, submit to 

the Bankruptcy Court an order substantially in the form of the proposed order annexed to the 

Motion, which order may be entered with no further notice or opportunity to be heard offered to 

any party.   

Dated: New York, New York 
 May 17, 2010 

 

/s/ Stephen Karotkin     
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for General Motors, LLC  
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767 Fifth Avenue 
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Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for General Motors, LLC  

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

MOTION OF GENERAL MOTORS, LLC  
FOR ENTRY OF ORDER PURSUANT TO  

11 U.S.C. § 105 ENFORCING 363 SALE ORDER 
 
TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 

General Motors, LLC (“New GM”) respectfully represents: 

Relief Requested  

1. After notice and a comprehensive three-day evidentiary hearing, on July 5, 

2009, this Court entered that certain Order (i) Authorizing Sale of Assets Pursuant to Amended 

and Restated Master Sale and Purchase Agreement with NGMCO, Inc., a U.S. Treasury-

Sponsored Purchaser; (ii) Authorizing Assumption and Assignment of Certain Executory 

Contracts and Unexpired Leases in Connection with the Sale; and (iii) Granting Related Relief 

[Docket No. 2968] (the “363 Sale Order”).  The 363 Sale Order, inter alia, authorized and 



 2 

approved that certain Amended and Restated Master Sale and Purchase Agreement, dated as of 

June 26, 2009 (the “MSPA”), by and among the Debtors (as defined below) and the predecessors 

in interest to the Movant herein, New GM.  Pursuant to the MSPA and the 363 Sale Order, New 

GM, on July 10, 2009, purchased substantially all of the assets of the Debtors and assumed only 

certain specified liabilities (as defined in the MSPA, the “Assumed Liabilities”).  More 

specifically, the MSPA expressly set forth which liabilities would be assumed by New GM and 

that all other liabilities would be retained by the Debtors.  Moreover, the 363 Sale Order and 

MSPA expressly provided that New GM would not assume any claims with respect to Product 

Liabilities (as such term is defined in the MSPA, hereinafter “Product Liability Claims”) of the 

Debtors, except those arising from accidents or other discrete incidents arising from the 

operation of General Motors vehicles occurring subsequent to the closing of the 363 Transaction 

on July 10, 2009 (the “Closing”).  The MSPA and the 363 Sale Order provided that all other 

Product Liability Claims would be retained by the Debtors and not transferred to New GM under 

any circumstances whatsoever. 

2. Consistent with the foregoing, the 363 Sale Order specifically provides 

that, except for the Assumed Liabilities, (a) the assets purchased by New GM shall be transferred 

to New GM free and clear of all liens, claims, encumbrances, and other interests, including any 

rights or claims based on any successor or transferee liability; and (b) New GM shall not be 

liable for any claims against the Debtors, and New GM shall not have any successor, transferee, 

or vicarious liabilities under any theory of law with respect to the Debtors or any obligations of 

the Debtors prior to the Closing.   
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3. Moreover, the 363 Sale Order contains broad provisions prohibiting and 

enjoining any action or proceeding by any entity to enforce or collect any claim against New 

GM, other than with respect to the Assumed Liabilities.   

4. By this Motion, as described more particularly below, New GM seeks to 

enforce the 363 Sale Order with respect to certain claims that have been asserted against New 

GM in direct contravention of the 363 Sale Order.  Specifically, New GM has been sued by the 

Accident Plaintiffs (as defined below) in different jurisdictions in the United States for Product 

Liability Claims and causes of action that do not constitute Assumed Liabilities and which 

actions are expressly enjoined under the terms of the 363 Sale Order.  New GM has informed the 

Accident Plaintiffs of the provisions of the MSPA and the 363 Sale Order that preclude them 

from pursuing their claims, but the Accident Plaintiffs have refused to dismiss their lawsuits 

against New GM, thereby necessitating this Motion. 

5. Because the Accident Plaintiffs refuse to abide by the 363 Sale Order, 

New GM requests the entry of an order pursuant to section 105 of the Bankruptcy Code 

(a) enforcing the 363 Sale Order, (b) enjoining the Accident Plaintiffs from prosecuting or 

otherwise pursuing the claims asserted against New GM in the Accident Plaintiffs’ Civil Actions, 

and (c) directing the Accident Plaintiffs to promptly dismiss New GM from each of the Accident 

Plaintiffs’ Civil Actions, with prejudice. 

Jurisdiction 

6. This Court has subject matter jurisdiction to consider this matter pursuant 

to 28 U.S.C. §§ 157 and 1334, Paragraph 71 of the 363 Sale Order, and Article IX, Section 9.13 

of the MSPA.  (363 Sale Order ¶ 71; MSPA Art. IX, § 9.13.)  Specifically, the 363 Sale Order 

states that: 
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This Court retains exclusive jurisdiction to enforce and implement 
the terms and provisions of this Order, the M[S]PA, all 
amendments thereto, . . . in all respects, including, but not limited 
to, retaining jurisdiction to . . . (c) resolve any disputes arising 
under or related to the M[S]PA, . . . (d) interpret, implement, and 
enforce the provisions of this Order, [and] (e) protect the 
Purchaser against any of the Retained Liabilities or the assertion 
of any lien, claim, encumbrance, or other interest, of any kind or 
nature whatsoever, against the Purchased Assets[.] 

(363 Sale Order ¶ 71 (emphasis added).)  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b).   

Factual Background 

The Sale of Assets to New GM Pursuant to Section 363 of the Bankruptcy Code 

7. On June 26, 2009, General Motors Corporation (n/k/a/ “Motors 

Liquidation Company”) and certain of its affiliates (collectively, the “Debtors”) entered into 

the MSPA with New GM.  On July 5, 2009, the Court entered the 363 Sale Order, and on July 

10, 2009, the Debtors consummated the sale of substantially all of their assets pursuant thereto to 

New GM (the “363 Sale”).  Pursuant to the 363 Sale, New GM acquired substantially all of the 

assets of the Debtors pursuant to section 363 of the Bankruptcy Code. 

8. Both the MSPA and the 363 Sale Order contain specific provisions with 

respect to what constituted Assumed Liabilities – that is, liabilities expressly assumed by and 

which would be the responsibility of New GM, and with respect to what constituted “Retained 

Liabilities” (as such term is defined in the MSPA), which would remain with the Debtors and as 

to which New GM would have no liability or responsibility. 

9. Indeed, the MSPA and the 363 Sale Order could not be clearer that New 

GM does not and would not have any liability for Product Liability Claims with respect to 

accidents or incidents occurring prior to the Closing. 
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10. The MSPA provides that certain categories of liabilities constitute 

Retained Liabilities that would not be transferred to New GM.   (See MSPA § 2.3(b).)  Defining 

product liabilities as “all liabilities to third parties for death, personal injury, or other injury to 

persons or damage to property caused by motor vehicles designed for operation on public 

roadways or by the component parts of such motor vehicles and, in each case, manufactured, 

sold or delivered by [the Debtors] (collectively, “Product Liabilities”),” the MSPA specifies 

that New GM would only assume liability for Product Liabilities “which arise directly out of 

death, personal injury or other injury to Persons or damage to property caused by accidents or 

incidents first occurring on or after the Closing Date and arising from such motor vehicles’ 

operation or performance[.]”  (First Amended MSPA § 2.3(a)(ix) (emphasis added).)   

11. Consistent with the foregoing, the MSPA also provides that the Debtors 

retain liability for “all Product Liabilities arising out of products delivered to a consumer, lessee 

or other purchaser of products prior to the Closing.”  (MSPA § 2.3(b)(ix).)  The Debtors also 

retain liability for “all Liabilities to third parties for Claims based upon Contract, tort or any 

other basis;” and “all Liabilities arising out of, related to or in connection with any (A) implied 

warranty or other implied obligation arising under statutory or common law without the 

necessity of an express warranty or (B) allegation, statement or writing by or attributable to [the 

Debtors].”  (MSPA § 2.3(b)(xi), (xvi).)  None of these liabilities constitute Assumed Liabilities 

under the MSPA for which New GM would have any responsibility or liability. 

12. Moreover, the 363 Sale Order makes it abundantly clear that New GM has 

no liability with respect to any claims of the Debtors other than the claims expressly assumed as 

Assumed Liabilities, and that no such liabilities could be imposed on New GM, directly or 

indirectly, under any theory of successor liability, transferee liability, or any other theory of law.   
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13. The following sets forth certain of the provisions of the 363 Sale Order 

which plainly demonstrate that New GM and the assets it purchased pursuant to the 363 Sale are 

not subject to any Product Liability Claims or similar claims based on accidents or incidents that 

occurred prior to the Closing: 

7. Except for the Assumed Liabilities, pursuant to sections 
105(a) and 363(f) of the Bankruptcy Code, the Purchased Assets 
shall be transferred to the Purchaser in accordance with the 
[MSPA], and, upon the Closing, shall be free and clear of all liens, 
claims, encumbrances, and other interests of any kind or nature 
whatsoever. 

*     *     * 

10. The transfer of the Purchased Assets to the Purchaser 
pursuant to the [MSPA] constitutes a legal, valid, and effective 
transfer of the Purchased Assets and shall vest the Purchaser with 
all right, title, and interest of the Sellers in and to the Purchased 
Assets free and clear of all liens, claims, encumbrances, and other 
interests of any kind or nature whatsoever (other than Permitted 
Encumbrances), including rights or claims based on any successor 
or transferee liability, other than the Assumed Liabilities. 

*     *     * 

46. Except for the Assumed Liabilities expressly set forth in 
the [MSPA], none of the Purchaser, its present or contemplated 
members or shareholders, its successors or assigns, or any of their 
respective affiliates or any of their respective agents, officials, 
personnel, representatives, or advisors shall have any liability for 
any claim that arose prior to the Closing Date, relates to the 
production of vehicles prior to the Closing Date, or otherwise is 
assertable against the Debtors or is related to the Purchased Assets 
prior to the Closing Date.  The Purchaser shall not be deemed, as a 
result of any action taken in connection with the [MSPA] or any of 
the transactions or documents ancillary thereto or contemplated 
thereby or in connection with the acquisition of the Purchased 
Assets, to:  (i) be a legal successor, or otherwise be deemed a 
successor to the Debtors (other than with respect to any obligations 
arising under the Purchased Assets from and after the Closing); (ii) 
have, de facto or otherwise, merged with or into the Debtors; or 
(iii) be a mere continuation or substantial continuation of the 
Debtors or the enterprise of the Debtors.  Without limiting the 
foregoing, the Purchaser shall not have any successor, transferee, 
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derivative, or vicarious liabilities of any kind or character for any 
claims, including, but not limited to, under any theory of successor 
or transferee liability, de facto merger or continuity, 
environmental, labor and employment, and products or antitrust 
liability, whether known or unknown as of the Closing, now 
existing or hereafter arising, asserted, or unasserted, fixed or 
contingent, liquidated or unliquidated. 

*     *     * 

48. Except for the Assumed Liabilities, or as expressly 
permitted or otherwise specifically provided for in the [MSPA] or 
this Order, the Purchaser shall have no liability or responsibility 
for any liability or other obligation of the Sellers arising under or 
related to the Purchased Assets.  Without limiting the generality of 
the foregoing, and except as otherwise specifically provided in this 
Order and the [MSPA], the Purchaser shall not be liable for any 
claims against the Sellers or any of their predecessors or Affiliates, 
and the Purchaser shall have no successor, transferee, or vicarious 
liabilities of any kind or character, including, but not limited to, 
any theory of antitrust, environmental, successor, or transferee 
liability, labor law, de facto merger, or substantial continuity, 
whether known or unknown as of the Closing, now existing or 
hereafter arising, whether fixed or contingent, asserted or 
unasserted, liquidated or unliquidated, with respect to the Sellers or 
any obligations of the Sellers arising prior to the Closing. 

(363 Sale Order ¶¶ 7, 10, 46, 48.) 

14. Moreover, as stated, paragraphs 8 and 47 of the 363 Sale Order expressly 

enjoin the pursuit of all claims against New GM relating to the purchased assets or the activity or 

conduct of the Debtors, other than with respect to the Assumed Liabilities. 

8. Except as expressly permitted or otherwise specifically 
provided by the [MSPA] or this Order, all persons and entities, 
including, but not limited to, all debt security holders, equity 
security holders, governmental, tax, and regulatory authorities, 
lenders, trade creditors, dealers, employees, litigation claimants, 
and other creditors, holding liens, claims encumbrances, and other 
interests of any kind or nature whatsoever, including rights or 
claims based on any successor or transferee liability, against or in a 
Seller or the Purchased Assets (whether legal or equitable, secured 
or unsecured, matured or unmatured, contingent or noncontingent, 
senior or subordinated), arising under or out of, in connection with, 
or in any way relating to, the Sellers, the Purchased Assets, the 
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operation of the Purchased Assets prior to the Closing, or the 363 
Transaction, are forever barred, estopped, and permanently 
enjoined (with respect to future claims or demands based on 
exposure to asbestos, to the fullest extent constitutionally 
permissible) from asserting against the Purchaser, its successors or 
assigns, its property, or the Purchased Assets, such persons’ or 
entities’ liens, claims, encumbrances, and other interests, including 
rights or claims based on any successor or transferee liability. 

*     *     * 

47. Effective upon the Closing . . . all persons and entities are 
forever prohibited and enjoined from commencing or continuing in 
any manner any action or other proceeding, whether in law or 
equity, in any judicial, administrative, arbitral, or other proceeding 
against the Purchaser, its present or contemplated members or 
shareholders, its successors and assigns, or the Purchased Assets, 
with respect to any (i) claim against the Debtors other than 
Assumed Liabilities, or (ii) successor or transferee liability of the 
Purchaser for any of the Debtors, including, without limitation, the 
following actions:  (a) commencing or continuing any action or 
other proceeding pending or threatened against the Debtors as 
against the Purchaser, or it successors, assigns, affiliates, or their 
respective assets, including the Purchased Assets; (b) enforcing, 
attaching, collecting, or recovering in any manner any judgment, 
award, decree, or order against the Debtors as against the 
Purchaser, its successors, assigns, affiliates, or their respective 
assets, including the Purchased Assets; (c) creating, perfecting, or 
enforcing any lien, claim, interest, or encumbrance against the 
Debtors as against the Purchaser or its successors, assigns, 
affiliates, or their respective assets, including the Purchased 
Assets; (d) asserting any setoff, right of subrogation, or 
recoupment of any kind for any obligation of any of the Debtors as 
against any obligation due the Purchaser or its successors, assigns, 
affiliates, or their respective assets, including the Purchased 
Assets; (e) commencing or continuing any action, in any manner or 
place, that does not comply, or is inconsistent with, the provisions 
of this Order or other orders of this Court, or the agreements or 
actions contemplated or taken in respect thereof; or (f) revoking, 
terminating, or failing or refusing to renew any license, permit, or 
authorization to operate any of the Purchased Assets or conduct 
any of the businesses operated with such assets. 

(363 Sale Order ¶¶ 8, 47.) 
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15. Thus, New GM did not “assume any [of the Debtors’] liabilities for 

injuries or illness that arose before the 363 Transaction[,] and New GM is not subject to 

successor liability for such matters, and . . . claims against New GM of that character are 

enjoined.”  In re Gen. Motors Corp., 407 B.R. 463, 500 (Bankr. S.D.N.Y. 2009), aff’d, In re 

Motors Liquidation Co., ___ B.R. ___, 2010 WL 1524763 (S.D.N.Y. Apr. 13, 2010) and In re 

Motors Liquidation Co., ___ B.R. ___, 2010 WL 1730802 (S.D.N.Y. Apr. 28, 2010).   

16. As demonstrated below, the claims asserted in the Accident Plaintiffs’ 

Civil Actions are Product Liability Claims based on accidents or incidents that occurred prior to 

the Closing, are not Assumed Liabilities and, accordingly, the pursuit of those claims against 

New GM is prohibited and expressly enjoined. 

The Accident Plaintiffs’ Civil Actions Against  
New GM Are in Contravention of the 363 Sale Order 

17. Notwithstanding the foregoing, and in direct contravention of the 363 Sale 

Order, six lawsuits have been filed against New GM asserting Product Liability Claims based on 

accidents or incidents that occurred prior to the Closing on July 10, 2009: 

• On July 31, 2009, plaintiff Leslie Griffin (“Griffin”) filed a Complaint against 
General Motors Company, as defendant, in the Clay Circuit Court in the 
Commonwealth of Kentucky, Civil Action No. 09-CI-00212 (the “Griffin 
Civil Action”), claiming injuries and damages allegedly arising from an 
accident that occurred on August 1, 2008, in which the 2002 Chevrolet Blazer 
that Griffin was driving flipped twice.  (Griffin Complaint ¶¶ 3-11.)1 

• On November 23, 2009, plaintiff Shane J. Robley (“Robley”) filed a 
Complaint for Personal Injury From A Dangerous and Defective Product 
against General Motors LLC; Motors Liquidation Company f/k/a General 
Motors Corporation; Northrop Grumman Space & Missions Systems Corp. 
f/k/a TRW, Inc.; TRW Automotive Holdings Corp. f/k/a TRW Automotive 
U.S. LLC; and TRW Vehicle Safety Systems, Inc. as defendants, in the 
United States District Court for the Western District of Tennessee, Case No. 

                                                 
1 Griffin v. Gen. Motors Co., No. 09-CI-00232 (Clay Circuit Ct., Ky., July 31, 2009) [Docket No. 1].  A true and 
correct copy is attached hereto as Exhibit “A.”  
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2:09-cv-02767 (the “Robley Civil Action”), claiming injuries and damages 
allegedly arising from an accident that occurred on November 25, 2008, 
involving a 2000 GMC Jimmy sport utility vehicle driven by Robley.  (See 
Robley Complaint for Personal Injury From A Dangerous and Defective 
Product ¶ 17.)2  Robley also alleges that New GM “assumed liability for 
product liability claims arising from the sale of products by [Old GM], and the 
question whether such assumption of liability includes or should include 
claims arising prior to the June 1, 2009, Chapter 11 bankruptcy proceeding of 
[Old GM] is presently on appeal and undecided.”  (Id. ¶ 11 (Ex. B).) 

• On January 12, 2010, plaintiffs the Estate of Beverly Deutsch, the Heirs of 
Beverly Deutsch, and Sanford Deutsch (collectively, the “Deutsches”) filed a 
Third Amended Complaint for Damages for Wrongful Death against General 
Motors Corporation; Takata Corporation; TK Holdings, Inc.; Autoliv ASP, 
Inc.; North American Bus Industries, Inc.; Los Angeles County Metropolitan 
Transportation Authority; Mark Victor Donougher; Sonic Wilshire Cadillac, 
Inc.; General Motors Company as Doe 4; and Does 1-50 as defendants, in the 
Los Angeles Superior Court in the State of California, Case No. BC 389150 
(the “Deutsch Civil Action”), claiming injuries and damages allegedly arising 
from an accident that occurred on June 27, 2007, involving a 2006 Cadillac 
DTS sedan driven by Beverly Deutsch.  (See Deutsch Third Amended 
Complaint ¶¶ 3, 8 (filed Jan. 12, 2010); see also Deutsch Complaint for 
Damages and Personal Injuries ¶ 3 (filed April 17, 2008); Deutsch Third 
Amended Complaint Summons to General Motors Company as Doe 4 (dated 
January 13, 2010.))3   

• On January 20, 2010, plaintiff Terrie Sizemore (“Sizemore”) filed a 
Complaint against General Motors Company and John Does as defendants, in 
the Court of Common Pleas in Medina County in the State of Ohio, Case No. 
10 CIV 0102 (the “Sizemore Civil Action”), claiming injuries and damages 
allegedly arising from an accident that occurred on January 22, 2008, in which 
the airbag in the 2004 Chevrolet Silverado truck she was driving failed to 
deploy.  (See Sizemore Complaint ¶¶ 3, 7.)4  Sizemore also alleges that 
“General Motors Company has assumed all liability for product manufactured 
by General Motors Corporation prior to the filing of Chapter 11 Bankruptcy.”  
(Id. ¶ 5 (Ex. F).)  

• On  February 25, 2010, plaintiffs Brian Korotka and Sharon Korotka 
(collectively, the “Korotkas”) filed an Amended Complaint, naming Aetna 

                                                 
2 Robley v. Gen. Motors LLC, No. 2:09-cv-02767 (W.D. Tenn.) [Docket No. 1].  A true and correct copy is attached 
hereto as Exhibit “B.”   
3 Estate of Deutsche v. Gen. Motors Corp., No. BC 389150 (Los Angeles Cnty. Superior Ct., Cal) [Docket Dates 
Apr. 17, 2008; Jan. 12, 2010; Jan. 13, 2010].  True and correct copies are attached hereto as Exhibits “C,” “D,” and 
“E.” 
4 Sizemore v. Gen. Motors Co., No. 10 CIV 0102 (Medina Cnty. Ct. of Common Pleas, Ohio) [Docket No. 1].  A 
true and correct copy is attached hereto as Exhibit “F.” 
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Health of Illinois, Inc. and the US Department of Veterans Affairs as 
involuntary plaintiffs, and Braeger Chevrolet, Inc.; Universal Underwriters 
Insurance Company; and General Motors Company d/b/a General Motors, 
LLC as defendants in the Milwaukee County Circuit Court in the State of 
Wisconsin, Case No. 08 CV 017991 (the “Korotka Civil Action”), claiming 
injuries and damages allegedly arising from an accident that occurred on 
March 2, 2007, in which the 2001 Chevrolet Blazer that Brian Korotka was 
driving rolled over.  (See Korotka Complaint ¶ 11.)5  The Korotkas also allege 
that they named Old GM as a defendant “merely to preserve their rights in 
[the] bankruptcy proceeding[,]” [and that New GM “is a proper party to this 
action pursuant to an express agreement between it and its dealer, Braeger 
Chevrolet, Inc., whereby it has agreed to indemnify defendant Braeger for any 
liability found against Braeger by the plaintiffs.”]  (Id. ¶¶ 4, 8 (Ex. G).)   

• On March 8, 2010, defendant RJ Burne Cadillac (“RJ Burne”), filed a 
Complaint Against Additional Defendants against General Motors 
Corporation and General Motors Company, thereby interpleading Old GM 
and New GM into the civil action filed by plaintiffs, Michele McDade and 
Mark McDade (collectively, the “McDades”), against RJ Burne in the Court 
of Common Pleas of Lackawanna County in the Commonwealth of 
Pennsylvania, No. 2010-00585 (the “McDade Civil Action”), alleging that 
New GM, as successor corporation to Old GM, “is responsible for the 
liabilities of General Motors Corporation, including but not limited to 
liabilities under theories of strict product liability and for breaches of 
warranties made by General Motors Corporation, and automobiles 
manufactured, sold, distributed, serviced and repaired by the predecessor 
company, General Motors Corporation.”  (RJ Burne Complaint Against 
Additional Defendants ¶ 6.)6  The McDades claim injury and damages 
allegedly arising from an accident that occurred on November 2, 2008, in 
which the airbag in the 2002 Cadillac that Michelle McDade was driving 
deployed spontaneously.  (McDade Complaint ¶¶ 5-25.)7 

18. In the Griffin Civil Action, Robley Civil Action, Deutsch Civil Action, 

Sizemore Civil Action, Korotka Civil Action, and McDade Civil Action (collectively, the 

“Accident Plaintiffs’ Civil Actions”), each of the Griffin, Robley, Deutsches, Sizemore, 

Korotkas, and McDade plaintiffs, along with defendant RJ Burne (collectively, the “Accident 

                                                 
5 Korotka v. Braeger Chevrolet, Inc., No. 08 CV 017991 (Milwaukee Cnty. Circuit Ct., Wis.) [Docket No. 50].  A 
true and correct copy is attached hereto as Exhibit “G.” 
6 McDade v. RJ Burne Cadillac v. Gen. Motors Corp., No. 585 of 2010 (Lackawanna Cnty. Ct. of Common Pleas, 
Pa.) [Docket Date Mar. 8, 2010].  A true and correct copy is attached hereto as Exhibit “H.” 
7 McDade v. RJ Burne Cadillac v. Gen. Motors Corp., No. 585 of 2010 (Lackawanna Cnty. Ct. of Common Pleas, 
Pa.) [Docket Date Jan. 21, 2010].  A true and correct copy is attached hereto as Exhibit “I.” 
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Plaintiffs”), have, in contravention of the 363 Sale Order, asserted claims against New GM for 

injuries arising from accidents or incidents that occurred prior to the Closing.  

The Accident Plaintiffs Refuse to Dismiss the Civil Actions Against New GM 

19. As stated above, New GM has requested that each of the Accident 

Plaintiffs dismiss New GM from each of the Accident Plaintiffs’ Civil Actions, but each has 

refused.  More specifically: 

• On September 2, 2009, counsel for New GM sent a letter to counsel for 
Griffin describing the relevant provisions of the MSPA and 363 Sale Order, 
explaining why the Griffin Civil Action violated those provisions with respect 
to New GM, and demanding that New GM be dismissed from the Griffin Civil 
Action, with prejudice.8  As of the date hereof, Griffin has not dismissed New 
GM from the Griffin Civil Action. 

• On January 25, 2010, counsel for New GM sent a letter to counsel for Robley 
describing the relevant provisions of the MSPA and 363 Sale Order, 
explaining why the Robley Civil Action violated those provisions with respect 
to New GM, and demanding that New GM be dismissed from the Robley 
Civil Action, with prejudice.9  As of the date hereof, Robley has not dismissed 
New GM from the Robley Civil Action.  

• On February 5, 2010, counsel for New GM sent a letter to counsel for the 
Deutsches describing the relevant provisions of the MSPA and 363 Sale 
Order, explaining why the Deutsche Civil Action violated those provisions 
with respect to New GM, and demanding that New GM be dismissed from the 
Deutsch Civil Action, with prejudice.10  On February 9, 2010, counsel for the 
Deutsches responded to the letter and refused to dismiss New GM from the 
Deutsche Civil Action,11 and as of the date hereof, the Deutsches have not 
dismissed New GM from the Deutsche Civil Action. 

• On February 19, 2010, counsel for New GM sent a letter to Sizemore 
describing the relevant provisions of the MSPA and 363 Sale Order, 
explaining why the Sizemore Civil Action violated those provisions with 
respect to New GM, and demanding that New GM be dismissed from the 

                                                 
8 A true and correct copy is attached hereto as Exhibit “J.” 
9 A true and correct copy is attached hereto as Exhibit “K.” 
10 A true and correct copy is attached hereto as Exhibit “L.” 
11 A true and correct copy is attached hereto as Exhibit “M.” 
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Sizemore Civil Action, with prejudice.12  As of the date hereof, Sizemore has 
not dismissed New GM from the Sizemore Civil Action. 

• Given the procedural posture of the Korotka Civil Action, instead of sending a 
letter to counsel for the Korotkas, on February 2, 2010, defendant Braeger 
Chevrolet, Inc. filed an Opposition to Plaintiffs’ Motion to Amend the 
Complaint to add New GM as a defendant, describing the relevant provisions 
of the MSPA and 363 Sale Order and explaining why the proposed amended 
complaint would violate those provisions with respect to New GM.13  The 
judge overruled Braeger Chevrolet, Inc.’s objections and permitted the 
Korotkas to file the amended complaint naming New GM as a defendant.14  
New GM explained its position that it was not a proper party to the Korotka 
Civil Action in the Answer of Defendant General Motors LLC to Plaintiffs’ 
Amended Complaint and Demand for Jury Trial, filed on April 9, 2010.15  As 
of the date hereof, the Korotkas have not dismissed New GM from the 
Korotka Civil Action. 

• On March 22, 2010, counsel for New GM sent a letter to counsel for RJ Burne 
describing the relevant provisions of the MSPA and 363 Sale Order, 
explaining why the McDade Civil Action violated those provisions with 
respect to New GM, and demanding that New GM be dismissed from the 
McDade Civil Action, with prejudice.16  As of the date hereof, RJ Burne has 
not dismissed New GM from the McDade Civil Action. 

The Requested Relief Should Be Approved By the Court 

20. The actions of the Accident Plaintiffs in connection with the Accident 

Plaintiffs’ Civil Actions directly violate and contravene the 363 Sale Order and the MSPA.  

Under these circumstances, the Court should enforce the terms of the 363 Sale Order and direct 

the Accident Plaintiffs to promptly dismiss New GM, with prejudice, from each of the Accident 

Plaintiffs’ Civil Actions.   

                                                 
12 A true and correct copy is attached hereto as Exhibit “N.” 
13 Korotka v. Braeger Chevrolet, Inc., No. 08 CV 017991 (Milwaukee Cnty. Circuit Ct., Wis.) [Docket No. 45].  A 
true and correct copy is attached hereto as Exhibit “O.” 
14 Korotka v. Braeger Chevrolet, Inc., No. 08 CV 017991 (Milwaukee Cnty. Circuit Ct., Wis.) [Docket Nos. 46, 50] 
(Ex. G). 
15 Korotka v. Braeger Chevrolet, Inc., No. 08 CV 017991 (Milwaukee Cnty. Circuit Ct., WI) [Docket No. 54].  A 
true and correct copy is attached hereto as Exhibit “P.” 
16 A true and correct copy is attached hereto as Exhibit “Q.” 
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21. Bankruptcy Courts have the inherent authority to enforce their orders: 

“[a]ll courts, whether created pursuant to Article I or Article III, have inherent contempt power 

to enforce compliance with their lawful orders.  The duty of any court to hear and resolve legal 

disputes carries with it the power to enforce the order.”  U.S. Lines, Inc. v. GAC Marine Fuels, 

Ltd. (In re McClean Indus., Inc.), 68 B.R. 690, 695 (Bankr. S.D.N.Y. 1986) (Buschman, J.).  

Section 105 of the Bankruptcy Code also provides that “[t]he court may issue any order, process, 

or judgment that is necessary or appropriate to carry out” the Bankruptcy Code’s provisions, and 

this section “codif[ies] the bankruptcy court’s inherent power to enforce its own orders.”  Back v. 

AM Gen. Corp. (In re Chateaugay Corp.), 213 B.R. 633, 640 (S.D.N.Y. 1997) (Lifland, J.); 11 

U.S.C. § 105(a).   

22. More specifically, this Court retains subject matter jurisdiction to enforce 

the 363 Sale Order, as it “is axiomatic that a court possesses the inherent authority to enforce its 

own orders” and agreements approved by the court.  In re Cont’l Airlines, Inc., 236 B.R. 318, 

326 (Bankr. D. Del. 1999) (“In the bankruptcy context, courts have specifically, and consistently, 

held that the bankruptcy court retains jurisdiction, inter alia, to enforce its confirmation order.”), 

aff’d, No. 09-932, Adv. 99-47, Civ. A. 99-795-SLR, 2000 WL 1425751 (D. Del. Sep. 12, 2000), 

aff’d, 279 F.3d 226 (3d Cir.), cert. denied, 537 U.S. 944 (2002); Travelers Indemn. Co. v. Bailey, 

129 S. Ct. 2195, 2205 (2009) (“as the Second Circuit recognized, . . . the Bankruptcy Court 

plainly had jurisdiction to interpret and enforce its own prior orders.”).   

23. Additionally, pursuant to Paragraph 71 of the 363 Sale Order and Section 

9.13 of the MSPA, this Court retained exclusive jurisdiction “to enforce and implement the terms 

and provisions of this [363 Sale] Order, the M[S]PA, [and] all amendments thereto.”  (See 363 

Sale Order  71; MSPA Art. IX, § 9.13.) 
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24. As plainly demonstrated above, the MSPA and 363 Sale Order specifically 

shield New GM from the claims asserted in the Accident Plaintiffs’ Civil Actions.  In addition, 

as stated, the 363 Sale Order specifically bars, estops, and enjoins the Accident Plaintiffs from 

pursuing their actions against New GM in any respect.  Under these incontrovertible facts and 

circumstances, the relief requested in this Motion should be granted. 

25. Further, New GM will continue to suffer harm and prejudice if the 

Accident Plaintiffs’ Civil Actions are permitted to continue against New GM.  Under settled law, 

when a party unilaterally violates a Bankruptcy Court order, that violation, standing alone, 

constitutes the only harm necessary for a renewed injunction.  See, e.g., Balanoff v. Glazier (In re 

Steffan), 97 B.R. 741, 746 (Bankr. N.D.N.Y. 1989) (noting that “the usual equitable grounds for 

relief, such as irreparable damage, need not be shown” in injunctions in bankruptcy cases) 

(citation omitted). 

26. Additionally, New GM has suffered harm by reason of the Accident 

Plaintiffs’ Civil Actions because it has been forced to incur unwarranted costs and expenses and 

has had to deal with the distraction and imposition of baseless litigation.  In view of the clear 

provisions of the 363 Sale Order, New GM should not be under any obligation to defend itself 

and its rights in the various jurisdictions where the Accident Plaintiffs’ Civil Actions are 

pending.  Rather, this Court should enforce the terms and provisions of its order and direct the 

Accident Plaintiffs to dismiss New GM, with prejudice, forthwith. 

27. As noted above, prior to filing this Motion, New GM requested in writing 

that the Accident Plaintiffs comply with this Court’s 363 Sale Order and dismiss New GM from 

the respective Accident Plaintiffs’ Civil Actions.  The Accident Plaintiffs have refused to do so.  

Accordingly, New GM reserves the right to seek sanctions and/or costs resulting from the 
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Accident Plaintiffs’ knowing violation of the 363 Sale Order, including costs related to the filing 

of this Motion and continued defense of the Accident Plaintiffs’ Civil Actions, and any other 

appropriate relief. 

Notice 

28. Notice of this Motion has been provided to (a) counsel for each of the 

Accident Plaintiffs except for Sizemore, a pro se plaintiff, who received notice of this Motion 

directly, and (b) parties in interest in accordance with the Third Amended Order Pursuant to 11 

U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 Establishing Notice and Case 

Management Procedures, dated April 29, 2010 [Docket No. 5670].  The Debtors submit that such 

notice is sufficient and no other or further notice need be provided.   

29. No previous request for the relief sought herein has been made to this or 

any other Court.   

WHEREFORE New GM respectfully requests entry of an order, substantially in 

the form attached hereto as Exhibit “R,” granting the relief requested and such other and further 

relief as is just.   

Dated: New York, New York 
May 17, 2010 

 

 

/s/ Stephen Karotkin  
Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for General Motors, LLC 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

 
ORDER PURSUANT TO  

11 U.S.C. § 105(A) ENFORCING 363 SALE ORDER 
 
Upon the Motion, dated May 17, 2010 (the “Motion”), of General Motors, LLC 

(“New GM”),1 pursuant to section 105(a) of title 11, United States Code (the “Bankruptcy 

Code”), for entry of an order (a) enforcing the 363 Sale Order; (b) enjoining the Accident 

Plaintiffs from prosecuting or otherwise attempting to enforce the claims asserted against New 

GM in the Accident Plaintiffs’ Civil Actions, and (c) directing the Accident Plaintiffs to dismiss 

New GM from each of the Accident Plaintiffs’ Civil Actions, with prejudice, all as more fully set 

forth in the Motion; and due and proper notice of the Motion having been provided, and it 

appearing that no other or further notice need be provided; and the Court having found and 

determined that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and after due deliberation and sufficient cause appearing therefor, it is 

ORDERED that the Motion is granted as provided herein; and it is further 

                                                 
1Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion. 
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ORDERED that plaintiff Leslie Griffin shall immediately dismiss New GM from 

the Griffin Civil Action styled Griffin v. General Motors Co., No. 09-CI-00232 (Clay Circuit Ct., 

Ky.), with prejudice; and it is further 

ORDERED that plaintiff Shane J. Robley shall immediately dismiss New GM 

from the Robley Civil Action styled Robley v. General Motors LLC, No. 2:09-cv-02767 (W.D. 

Tenn.), with prejudice; and it is further 

ORDERED that plaintiffs the Estate of Beverly Deutsch, the Heirs of Beverly 

Deutsche, and Sanford Deutsch shall immediately dismiss New GM from the Deutsch Civil 

Action styled Estate of Deutsche v. General Motors Corp., No. BC 389150 (Los Angels Cnty. 

Superior Ct., Cal.), with prejudice; and it is further 

ORDERED that plaintiff Terrie Sizemore shall immediately dismiss New GM 

from the Sizemore Civil Action styled Sizemore v. General Motors Co., No 10CIV0102 (Medina 

Cnty. Ct. of Common Pleas, Ohio), with prejudice; and it is further 

ORDERED that plaintiffs Brian Korotka and Sharon Korotka shall immediately 

dismiss New GM from the Korotka Civil Action styled Korotka v. Braeger Chevrolet, Inc., No. 

08 CV 017991 (Milwaukee Cnty. Circuit Ct., Wis.), with prejudice; and it is further 

ORDERED that defendant RJ Burne Cadillac shall immediately dismiss New GM 

from the McDade Civil Action styled McDade v. RJ Burne Cadillac v. General Motors Corp., 

No. 585 of 2010 (Lackawanna Cnty. Ct. of Common Pleas, Pa.), with prejudice; and it is further 

ORDERED that each of the Accident Plaintiffs be and hereby is enjoined and 

estopped from any further prosecution of their respective Accident Plaintiffs’ Civil Actions as 

against New GM or from otherwise pursuing any of the claims asserted therein against New GM 

in any other action or proceeding or otherwise; and it is further 
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ORDERED that each of the Accident Plaintiffs shall file with the Clerk of this 

Court evidence of the dismissal, with prejudice, of its respective Accident Plaintiffs Civil Action 

against New GM within ten (10) business days after the entry of this Order; and it is further 

ORDERED that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this Order. 

Dated: New York, New York 
 ___________, 2010 
  

          
United States Bankruptcy Judge 

 




