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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STANLEY R. STASKO

27653 Lexington Pkwy Southfield, Michigan 48076
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Appellant
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#212-310-8000

Appeliee

Debtor — U.S. Bankruptey Court - 8.1, of N.Y.; Case # 09-30026 (REG)
Defendant — U.S. District Court — E.D. of Mich.; Case # 2:09-CV-14827

Attorney for Debtors
And Debtors in Possession

STATEMENT OF ISSUES

Stanley R. Stasko respectfully states;

ISSUE #1 - BURDEN OF PROOF

1} in the Debtor’s Opposition to Stasko’s Automatic Stay Motion Section I,
Paragraph #15 the Debtor states “Movant (Stanley R. Stasko) should also be
denied relief from the stay because he has failed to demonstrate cause to lift
the stay.” (Docket # 5390)

2) also Judge Robert E Gerber of the United States Bankruptcy Court — Southern
District of New York (the Bankruptcy Judge) made a similar error by stating

“Mr, Stasko, I’'m going to have to deny your motion for relief from the stay,



both by reason of your failure to show that you're entitled to that relief under
the Second Circuit Sonnax factors and because you didn’t file a proof of
claim™ (Court Transcript of April 8, 2010; Page 31, Lines 18, 19,20, 21 and
22; Docket # 5509)

3} first, the United States Bankruptey Code places the Burden of Proof for all
issues on the Debtor except for Debtor’s equity in property (Rankrupiey Code;
Title 11 U.S.C A. Section 362 (g) (1) and (g) (2))

4) also the legal counsel for General Motors Corporation did not prove why this
United States Bankruptcy Code requirement should be voided

5) further the Bankruptey Judge failed to realize that Sonnax Industries, Inc. v.
Tri Component Products Corp., 907 F.2d 1280 (2d Cir. 1990) also recognized
that the United States “Bankruptcy Code places burden of proof on Debtor for
all issues other than debtor’s equity in property” (See Exhibit 1)

6) still further Stanley R. Stasko, the Appellant, has filed a Proof of Claim with
the United States Bankruptey Court of the Southern District of New York via
U.S. Mail on April 28, 2010. (See Exhibit # 2)

7} therefore, since the United States Bankruptey Code places the Burden of Proof
for all issues on the Debtor and the legal counsel for General Motors
Corporation did not prove why Stanley R. Stasko should be Denied Relief
from the Automatic Stay the Order by the Bankruptcy Judge Denying Motion
of Stanley R. Stasko for Relief from the Automatic Stay (Docket #5532)

should be reversed.
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ISSUE #2 — JURISDICTION OF DISTRICT COURT AIGHER THAN

BANKRUPTCY COURT

8) in the Bankruptcy Judge's Order Denying Motion of Stanley R. Stasko for
relief from the Automatic Stay (Docket # 5532) the Bankruptey Judge stated
“the Motion being a vore proceeding pursuant to 28 U.S.C. Section 157(b);
and venue being proper before this Court pursuant to 28 U.S.C. Sections 1408
and 1409;”

9) the phrase venue being proper is the Bankruptcy Judge’s opinton that he has
jurisdiction whereby he can Order Mr. Stasko to “withdraw the Michigan
Case” (Docket #5532) (the Michigan Case being civil suit Stasko v General
Motors Corporation — United States District Court - Eastern District of
Michigan; Case #2:09-CV-14827.)

10) the Bankruptcy Judge erred in ordering Mr. Stasko to withdraw civil suit
Stasko v General Motors Corporation; United States District Court - Eastern
District of Michigan; Case #2:09-CV-14827. In United States District Court —
ED. of Louisiana in Eubanks v Esenjay Petrolenm Corp. (152 BR. 459)
states that “if inquiry is whether federal district conrt's bankruptey
jurisdiction over a civil proceeding arises under, arises in, or is related to
cases under Title 11, it is irrelevant whether particular proceeding is
“core” or “noncore”; district courts have original and concurrent
jurisdiction over all civil proceedings that arise under, arise in, or are

refated fo case under Title 11. 28 U.S.C.A. § 1334(a, b).” (See Exhibit #3)

ﬂ

Document prepareci by Stanley R. Stasko 27653 Lexington Pkwy

[ o JENENVL A Uiy I S 3 e AT, T T L% o A YT oI ST



11)also Eubanks v Esenjay Petroleum Corp. {152 B.R. 459) also states that
“proceedings that are outside scope of statute which gives federal district
court bankruptey jurisdiction over all civil proceedings arising under
Title 11 or arising in or related to cases under Title 11 cannot be referred

to hankruptcy court by federal district court. 28 US.C.A. § 157.7

12) further, the United States District Court -E.D. of Louisiana based its
interpretation of Section 157 on the legislative progeny of the United States

Supreme Court's decision in Northern Pipeline v. Marathon, 438 U.S. 50, 102

5.Ct. 2858, 73 1. Bd.2d 598 (1982)

13) still further, the original complaint of civil suit Stasko v General Motors
Corporation is based on Title 42 U.S.C. Section 1983 which states “every
person who, under color of any statute, ordinance, regulation, custom, o1
usage, of any State or Territory or the District of Columnbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, except that
in any action brought against a judicial officer for an act or omission taken in
such officer’s judicial capacity, injunctive relief shall not be granted unless a
declaratory degree was violated or declaratory relief was unavailable.”

14) therefore, since Title 42 U.S.C. Section 1983 is not base on U.S. Bankruptcy

Code the Bankruptey Judge does not have the jurisdiction to Order Mr. Stasko
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(o withdraw civil suit Stasko v General Motors Corperation and the
RBankruptcy Judge’s Order should be voided.

ISSUE #3— CORE and NON-CORE PROCEEDINGS

15) in the Bankruptey Judge’s Order Denying Motion of Stanley R. Stasko for
relief from the Aufomatic Stay (Docket # 5532) the Bankruptcy Judge stated
“the Motion being core proceeding pursuant to 28 U.S.C. Section 157(b), and
venue being proper before this Court pursuant to 28 U.S.C. Sections 1408 and
1409;”

16) the phrase the proceeding is a core proceeding is 3 means whereby the
Bankruptey Judge tries to justify ordering Mr. Stasko to withdraw the
Michigan Case

17} this is the third significant error by the Bankruptcy Judge. The United States
Court of Appeals — Fifth Circuit in the Matter of James P. Wood M.D. (825

F.2d 90, 91; 5% Cir. 1987) (See Exhibit # 4) “if proceeding involves right

created by federal bankruptcy law, or is one which would only arise ig
bankruptey, (emphasis added) it is core proceeding, but if proceeding does
not invoke substantive right created by federal bankruptcy law and is one
that could exist outside of bankruptcy, it is nencore proceegding, though it
may be related to bankruptey becanse of its potential effect on debtor's

estate. 28 U.S.C.A. § 157,

18) the original complaint of civil suit Stasko v General Motors Corporation is
based on Title 42 USC Section 1983 as detailed above, and is not a right

oreated by federal bankruptey law
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19)also civil suit of Stasko v General Motors Corporation could exist eutside of
the bankruptcy court

20) therefore, the civil suit Stasko v General Motors Corporation is non-core
bankruptey court proceeding and the Bankruptey Judge does not have the
jurisdiction to Order Mr. Stasko to withdraw civil suit Stasko v General
Motors Corporation and the Bankruptey Judge's Order should be voided.

ISSUE #4 - SONNAX FACTORS (2 and 11)

21)in Debtor’s Opposition te Stasko’s Automatic Stay Motion {Docket # 5390)
Section I is entitled “Movant Cannot Meet His Burden of Establishing
Cause to Modify the Automatic Stay”, (emphasis added) General Motors
Corporation in Paragraphs 15, 16, 17, 18, 19, and 20 makes various arguments
why Stanley R. Stasko should be denied relief from the Automatic Stay

22)as discussed above, the United States Bankruptey Code places the burden of
proof on the debtor (General Motors Corporation) not the creditor (Staniey R.
Stasko)

23)alse in Sonnax Industries, Inc. v. Tri Component Products Corp. there are
listed twelve “factors to be weighed in deciding whether litigation should be
permiftted to continue in another forum” (See Exhibit # 1)

24) Sonnax Factors (2), (9), and (11) are especially worth mentioning because of
United States Code discussed above

25) Sonmax Factors (2) and {11) will be discussed in this section entitled Issue #4

— Sonnax Factors (2 and 11)
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76} Sonnax Factor (9) will be will be discussed in the next section entitled Issue
#5 - Sonnax Factor (9)

7} Sornax Factor (2} states “lack of any connection with or interference with the
bankruptcy case” (See Exhibit # 1)

28)the phrase “lack of any connection with ... the bankrupicy case” from Sonnax
Factor (2) is consistent with United States Code discussed abave: proceedings
that avre outside scope of statute which gives federal district court
bankruptey jurisdiction over all civil proceedings arising under Title 11
or arising in or related to cases under Title 11 cannot be referred to
bankruptey court by federal district court. (emphasis added) 28 U.S.C.A.
§157

29) since civil suit Stasko v General Motors Corporation is based on Title 42
USC Section 1983 and is not created by federal bankruptcy law the proper
venue to judge civil suit Stasko v General Motors Corporation is the United
States District Court — Eastern District of Michigan; therefore, the Order by
the Bankruptcy Judge should be reversed and Stanley R. Stasko’s Motien for
Relief from the Automatic Stay should be granted by Sonnax Factor (2)

30) further, the phrase “whether the parties are ready for trial in the other
proceeding” from Sopnax Factor (11) is consistent with United States Code
discussed above: if inquiry is whether federal district court's bankruptey
jurisdiction over a civil proceeding arises under, arises in, or is related te
cases under Title 11, it is irrelevant whether particnlar proceeding is

“care” or “noncore”; district courts have original and concurrent

7
Document prepared by Stanley R. Stasko 27653 Lexington Pkwy

€A LA ARl ADOMES T Y L LSl L L SR IS SN



jurisdiction over all civil proceedings that arise under, arise in, or are

related to case under Title 11. 28 U.S.C.A, § 1334(a, b).

31) sinee civil suit Stasko v General Motors Corporation is based on Title 42 Use
Section 1983 and is not created by federal bankruptcy law if is a2 non-core
bankruptey court proceeding

32)and since district courts have original and concurrent jurisdiction over all civil
proceedings that arise under, arise in, or are related to case ynder Title 11;
therefore, the Order by the Bankruptcy Judge should be reversed and Stanley
R. Stasko’s Motion for Relief from the Automatic Stay should be granted by
Sonnax Factor (11).

ISSUE #5 — SONNAX FACTOR (9)

33) Sonnax Factor # 9 states “whether movant’s success in the other proceeding
would result in a judicial lien avoidable by the debtor” (See Exhibit #1)

34)using a similar arguments from Issue #4 above the court should note that the
phrase “whether movant’s success in the other proceeding would result ina
judicial lien avoidable by the debtor” is consistent with United States Code
noted above: if proceeding does not invoke substantive right created by
federal bankruptcy law and is one that could exist outside of bankruptcy,

it is noncore proceeding, though it may be related to bankruptey because

of its potential effect on debtor's estate (emphasis added) 28 U.S.C.A. §

157,
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33) since the original complaint of civil suit Stasko v General Motors Corporation
is based on Title 42 USC Section 1983 and is not a right created by federal
bankruptcy law

36)and since civil suit Stasko v General Metbrs Corperation could exist outside
of the bankrupicy court the proceeding is a non-core bankruptey court
proceeding 4_

37) further, since General Motors Corpotation (the Debtor) could possibly incur a
judicial lien of approximately $2.7 million dollars for the estimated loss by the .
plaintiff (Stanley R. Stasko) and possible judicial liens of an unspecified
amount in punitive damages for hostile work environment by General Motors
Corporation against Stanley R. Stasko, General Motors Corporation could
incur a judicial lien if the Unites States District Court — Eastern District of
Michigan rales in Stasko’s favor in Stasko v General Motors Corporation

38) therefore, the Order by the Bankruptcy Judge should be reversed and Stanley
R. Stasko’s Motion for Relief from the Automatic Stay should be granted by
Sonnax Factor (9).

ISSUE #6 — GENISIS OF CIVIL ACTION

39)on page 35, lines 19, 20, 21, and 22 of the Court Transeript of April 8, 2010,
the legal counse} for General Motors Corporation stated “this motion is based
on a post-petition action that was filed in the District Court for the Eastern
District of Michigan on December 11, 2009, significantly after the filing of

our bankruptey petition on June 1%, 2009.” (See Docket #5509)

g
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40) this statement by General Motors Corporation’s legal counsel is disingenuous
since the civil lawsuit against General Motors Corporation has its genesis in
CY2005

41) Stanley R. Stasko first began to discover the injury and loss he incurred by the
defendant (General Motors Corporation) when the plaintiff for the first time
requested a complete copy of all employment records pertaining to his work
for General Motors Corporation on July 20, 2005. (See Original Civil Suit
Complaint Exhibit 10, 11, and 12 of Stasko v General Motors Corporation;
duplicated in Exhibit #5 for convenience)

42)Stanley R. Stasko will not repeat the details instead will summarize as
follows:

13) General Motors Corporation did not respond to the letter dated July 20, 2005.

44) Stanley R. Stasko made a second request for a complete copy of ail
employment records pertaining to his work for General Motors Corporation
on August 8, 2005. (See Exhibit #3)

45) General Motors Corporation did not respond to the second request letter dated
August 8, 2005.

46) Stanley R. Stasko made a third request for a complete copy of all employment
records pertaining to his work for General Motors Corporation on August 24,
2005. (See Exhibit #5)

47ythe Court should note that in the third request the plaintiff states “Stanley R.
Stasko requests this information to: ... look for possible discrimination by

General Motors against Stanley R, Stasko (it is Stanley R. Stasko opinion that
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he can compile a reasonable argument that he should have been one or more
levels higher than he was at the time of his departure).” (See Exhibit #3)

‘48) the Court should also note that Stanley R, Stasko informed General Motors
Legal Staff in CY2005 of a possible lawsuit by sending a copy of this letter to:
Dan Galnat, Attorney, General Motors — Global Headquarters...” (See Exhibit
#5)

49) the Court should further note “now that the plaintiff (Stanley R. Stasko) has
implied a possible lawsuit, (emphasis added) the defendant {General Motors
Corporation) responded by mailing a package of information to the plaintiff
FedEx Trk # 8464-9619-6310.”

50) therefore, civil suit Stasko v General Motors Corporation has its genesis when
Stanley R. Stasko first requested a complete copy of all employment records
pertaining to his work for General Motors Corporation on July 20, 2005, This
is years before June 1, 2009, the date General Motors Corporation
commenced a voluntary case under Chapter 11 of Title 11 of the United States
Code. This is years before the Bankruptcy Court established November 30,
2009, as (the “Bar Date Order”) on September 16, 2009. This 1s years before
Stanley R. Stasko filed civil suit against General Motors Corporation in
Stasko v General Motors Corporation, United States District Court Eastern
District of Michigan; Case #2:09-CV-14827, on December 11, 2009.

51)still further, Stanley R. Stasko mailed to the Bankruptey Court a copy {on CD)
of the 500 plus pages from the original complaint in Stasko v General Motors

Corporation, United States District Court Eastern District of Michigan

1t
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explaining in detail the delay between when Stanley R. Stasko first requested
a complete copy of all employment records pertaining to his work for General
Motors Corporation on July 20, 2005, and December 11, 2009, when Stanley
R. Stasko filed civil suit against General Motors Corporation,

52) therefore, the Order by the Bankruptey Judge should be reversed and Stanley
R. Stasko’s Motion for Relief from the Antomatic Stay should be granted
because the civil lawsuit against General Motors Corporation has its genesis
in CYZ005 when General Motors Corporation was first informed of a possible
lawsuit,

ISSUE #7 - UNIQUE SITUATION

53) when Stanley R. Stasko Motioned the Bankruptcy Court for Relief from the
Automatic Stay he submitied to the Bankruptey Court a copy (on CD) of the
£500) plus pages from the original complaint in civil suit Stasko v General
Motors Corporation explaining in detail the unique situation of the civil suit.

54) Stantey R. Stasko will not repeat the details instead will summarize the three
Feasons:

REASON #1 -~ DISCOVERY DELAYS

55) Stanley R. Stasko submiited an essay fully describing the facts and
circumstances surrounding the belated discovery and the delay between first
requesﬁng a complete copy of all employment records pertaining to his work |
for General Motors Corporation on July 20, 2005, and filing civil suit against

General Motors Corporation in Stasko v General Motors Corporation —

i2
Document prepared by Stanley R, Stasko 27653 Lexington Pkwy

Yo ai /M oF w1 L ADNMs T T b I R Il T o K )



United States District Court Fastern District of Michigan on December 11,
2009,
REASON #2 - MENTAL DISABILITY

56) Stanley R. Stasko submitted an essay fully describing the facts and
circumstances surrounding his loss of memory. {See Essay, Originat Civil
Suit Complaint Exhibit 7, p. 33-37)

57) Stanley R. Stasko stated his {oss of memory continued for years including
other people trying to convince the plaintiff he needs to be on medication.

a. See Bssay, Original Civil Suit Complaint Exhibit 7, p. 48-63

b. See North Oakland Medical Center report (See Original Civil Suit
Complaint Exhibit 8)

c. See Hssay, Original Civil Suit Complaint Exhibit 7, p. 64-65

58} Stanley R. Stasko stated his “memory only starts to clear up in July 20057
(See Essay, Original Civil Suit Complaint Exhibit 7, p. 65-67) In order for the
Court to understand how much the plaintiff®s memory will clear up several
years later Original Civil Suit Complaint Exhibit 15 represents the plaintiff’s
resume for General Motors accomplishments in CY2003, and Original Civil
Suit Complaint Exhibit 16 represents the plaintiff’s resume for General
Motors accomplishments written approximately October CY2009.

59) if General Motors Corporation argues that Staniey R. Stasko should have
appointed a guardian or obtained an attorney to capably handle the plaintiff’s
rights. The plaintiff states that he is a single man with no spouse. The plaintiff

has no legal children. The plaintiff did try to obtain an atterney when he first

i3
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began fo discover the injury or loss approximately September 2005 but the
attorney showed no interest in the case, nor did the attorney return the
plaintif”s phone calls once the attorney learned that the plaintiff resigned
from General Motors Corporation on August 25, 1995.

REASON #3 — FRAUDULENT CONCEALMENT

60) Stanley R. Stasko also explained in detail in the civil suit how General Motors
Corporation Fraudulent Congealed Stanley R. Stasko accomplishments thus
contributing to the delay in filing civil suit against General Motors
Corporation.

CONCLUDING STATEMENT

61)on May 1, 2010, Stanley R. Stasko mailed to the United States District Court
- Southern District of New York his Notice of Appeal (See Exhibit # 6) of the
Order Denying Motion of Stanley R. Stasko for Relief from the Automatic
Stay signed by the Honorable Robert E. Gerber on April 21,2010, (Docket #
5532 ). Based on the Issues and Arguments listed above the Appellant,
Stanley R. Stasko, asks the United States District Court — Southern District of
New York to reverse the entire Order and grant Stanley R. Stasko his Motion
for Relief from the Automatic Stay (Docket #5151 )

Dated: May 9, 2010 M

Stanley R. Stasko

27653 Lexington Pkwy Southfield, Michigan 48076
Telephone # 313-670-6917

Pro Se Litigant
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United States Court of Appeals,
Second Circuit.

in re SONNAX INDUSTRIES, INC., Debtor.
SONNAX INDUSTRIES, INC., Plaintiff-Appellee,
V.
TRI COMPONENT PRODUCTS CORP., Defendant-
Appellant.

No. 955, Docket 89-5023.
Argued March 28, 1980,
Decided June 25, 1920.

Former employer of Chapter 11 debtor's employse moved to dismiss debtor's civil antitrust action
against debtor and sought refief from stay so that former employer could pursue its own state court
anfitrust suit against debtor and seek enforcement of state court preliminary injunction. The
United States District Court for the District of Vermont, 89 B.R. 591, Frankiin 8. Billings, Jr., Chief Judgs,
denied relief from stay, and former employer appealed. The Court of Appeals, Winter, Circuit Judge, held
that former smployer of Chapter 11 debtor's sales representative did not show cause for refief from stay
to permit former employer o pursug state court antitrust litigation or to commence contempt proceedings
against debtor to enforce prefiminary injunction prohibiting debtor from doing business with entities which
had previously been customers of former employer.

Affirmed.

West Headnotes

A
i

[1] 22 KeyCite Citing References for this Headnote

51 Bankruptcy
- B1XEX Raview
B XIX{B) Review of Bankruptcy Court
+=:51k3766 Decisions Reviewable
--51k3768.1 k. In General. Most Cited Cases
(Formerly 51k3766)

Statute granting courts of appeals jurisdiction to hear appeals from final decision entered by district
court on appeal from bankruptcy court did not grant Court of Appeals jurisdiction over appeal from order
of district court denying motion for relief from stay, entered after district court withdrew reference from
bankruptey court, where district court was exercising original jurisdiction. 28 US.G.A 8§ 157(d), 158,
158(a, b), 1201, 1292(ai(1), {c).

1214 KeyCite Citing References for this Headnole




51 Bankruptey
xB1XIX Review
T BXIX(B) Review of Bankrupicy Court
1:51KITEE Decisions Reviewable
£-51kAT89 k. Relief from Automatic Stay. Most Cited Cases

District court's denia! of motion to lift automatic stay, in exercise of its original jurisdiction after
withdrawing reference from bankruptcy court, was final order that could be appealed to Court of Appeals.

28U.S.CA 88 157(d), 158, 156(a, b), 1281,

I3 ELl**‘f"i:K@.\gggitea Citing References for this Headnote

w91 Bankruptey
B XIX Review
51 XIK{B) Review of Bankruptcy Court
+-51K3766 Decisions Reviewable
+:51k3769 k. Relief from Automatic Stay. Most Cited Cases

All denials of relief from automatic stay are final, appealable orders, regardless of reasons given for
declining to lift stay. 28 1.8.C A, §§ 158(d), 1291; Bankr.Code, 11.U.8.C.A §362.

4] 1 KeyCite Citing References for this Headnote

w51 Bankruptey
..~ 51]V Effect of Bankruptcy Relief; Injunction and Stay
-84 IV(CY Relief from Stay
.+51k2435 Proceedings
0--51K2439 Evidence
+-51k2439(5) Debtor's Burden
:--51k2439(5.1) k. In General. Most Cited Cases
(Formerly 51k2439(5))

If party seeking relief from automatic stay on grounds of cause fails to make an initial of showing of
cause, court should deny relief without requiring any showing from debtor that it is entitled to continued
protaction, even though Bankruptey Code places burden of proof on debtor for all

issues other than debtor's equity in property. Bankr.Code, 11 U.S.C.A. § 362(d)(1).
(a). {a)(N).

[5] 17} KevGite Giting References for this Headnote

.51 Bankruptey
.51V Effect of Bankruptcy Relief; Injunction and Stay
sH1IV(G) Relief from Stay
++51k2422 Cause; Grounds and Objections
£:51k24292 5 In General
- 51k2422.5(4) Particular Cases
=.51k2422 (4.1} k. In General. Most Cited Cases
{Formerly 51k2422.5(4))

Former employer of Chapter 11 debtor's sales representative did not show cause for relief from stay to
permit former employer to pursue stafe court antitrust fitigation against debtor or to commence contempt



proceedings against debtor to enforce state court preliminary injunction prohibiting debtor from doing
business with entities which had previously been customers of former employer; state cour injunction
could have drastic impact on debtor's narrow portion of automubile parts market, former employer did not
show that bankruptey filing was in bad faith, liting stay might doom attempt to reorganize, and bankruptcy
proceading provided single forum for resolution of disputed issues between debtor and former employer,
as state court litigation had not yet reached discovery stage. Bankr.Cade, 11 U.8.CA §362(a)(1), (d},
(1.

#1281 John R _Canney. lll. Rutland, Vt. (Hull, Webber, Reis & Canney, Rutland, Vi, of counsel), for
defendant-appsliant.

Potter Stewart, Jr., Brattieboro, Vt. (Kristansen, Cumnmings, Murtha & Stewart, Brattioboro, Vt., of
counsel), for plaintiff-appslles.

Before WINTER and WALKER, Circuit Judges, and MUKASEY, District
Judge.=™

EN* The Honorable Michael B. Mukasey, United States District Judge for the Southern District of New
York, sitting by designation.

*1282 WINTER, Circuit Judge:

This is an appeal from a denial of refief from the automatic stay provision of 11 U.S.C. §362 (1988}
99 B.R. 591. Appelles Sonnax Industries, Inc. (“Sonnax’) filed for bankruptcy after failing to obtain relief in
New York state courls from an injunction prohibiting it from soliciting business from, or conducting
business with, customers of appetlant Tri Component Products Corporation (“Tri Component’). Following
the bankruptcy filing, Tri Compenent moved to modify the automatic stay to allow it to continue
prosecution of its state-court claim against Sonnex and the other defendants and te file motions for
contempt far violation of the state-court injunction. Because we find that we have appellate jurisdiction
and that the district court did not abuse its discretion in denying relief from the stay, we affirm.

BACKGROUND

Sonnax was founded in 1977 as a Vermont corporation engaged in the manufacture of automobile
parts, particularly transmission parts. In 1986, Sonnax began {o manufacture torgue converter parts.

Tri Component, a New York corporation, is a fulldine manufacturer and distributor of torque converter
parts with annual sales in excess of $7 milfion. it has developed a copyrighted numbering system of the
parts it sells. in November 1982, Tri Component hired Lawrence May as sales manager of its torque
converter department. At some point May signed a restrictive covenant in which he agreed not to use
information or knowledge gained within three years of leaving his job at Tri Component. In September
10888, May Isft Tri Component and shortly thereafter was fired by Sonnax as an independent sales
representative,



In May 1587, Tri Component filed an action in New York state court against Sonnax, its president Neil
Josaph, and May, alleging that May had broached the restrictive covenant by using confidential
knowledge gained at Tri Component, including Tri Component customer lists, in his job at Sonnax. Tri
Component requested not only monsy damages but also injunctive relief. A preliminary injunction was
granted on November 30, 1887, prohibiting Sonnex from soliciting business from, or doing business with,
aniities who had been customers of Tri Component prior to September 1986; from distributing or
otherwise using a catalog referring to Tri Component's cataloguing and paris numbsering sysfem,
copyrighted material and trade secrets; and from using Tri Component's customer list. On January 15,
1988, the three defendants appealed to the Appeliate Division, First Department, and thereafter moved to
stay the injunction pending the appeal. The motion was denied on March 8, 1988,

The next day Sonnax filed its petition for bankruptey in the Bankruptey Court for the District of
Vermont. After Tri Component filed its proof of claim, it moved to modify the automatic stay of 11US8C.§
362 to aliow it to continue prosecution of its litigation in New York couris and to enforce the injunction.
The motion was transmitted from the bankruptcy court to the district court pursuant to 28 U.S.C. § 157(d)
(1982 & Supp. V 1987). The district court denied Tri Component's motion. Tri Component appealed.

DISCUSSION

1. Jurisdiction

Wae first address the question of appellate jurisdiction. The procedurat posture of this appeal is
somewhat unusual. Ordinarily, a bankruptcy court would deny the motion to lift the stay, a decision
reviewable on appeal by a district court under Section 158, 28 U.§.C. & 158(a) (1988). Because Section
158 grants courts of appeals *jurisdiction of appeals from all final decisions, judgments, orders, and
decrees entered under” Section 158, only a *final” decision by a district court would be reviewable by a

court of appeals. See 28 11.8.C. § 158(d).

{11 #2124 In this case, however, the district court was acting under Section 157(d),
which authorizes district courts to “withdraw [from the bankruptey court], in
whole or in part, any case or proceeding referred *1283 under [Section 157]."” we
hold that we do not have jurisdiction under Section 158, but the deniat of the motion to lift the stay was a
final appealable order under 28 U.S.C. Section 1281,

Section 158 grants courts of appeals jurisdiction to hear appeals from “final decisions ... entered under
subsections (a) and (b} of [Section 158]." Subsections {a) and (b), however, concem only appeals heard
by district courts from bankruptcy courts. Because the district court in the instant matter was exercising
original jurisdiction under Section 157(d), we do not have appellate jurisdiction under Section 168. See
United States v. Nicofet, Inc., 857 F.2d 202, 204 (3d Cir. 1988).

We nonetheless have jurisdiction under DiPierro v. Ts e ‘ BS F. .
Cir.1982), although that decision has bsen followed in only modified fashion by other courts and has been
impliedly criticized by a familiar commentator. Before addressing that criticism, we note that because we
conclude that the order is final, we do not reach an issus, discussed in the margin,E¥ that might
otherwise complicate this cage.



EN1. Although Section 158(a) authorizes district caurts to hear appeals from Intariocutory orders by
discretionary leave of the district court, there is no provision for a court of appeals to review district court
dJecisions reviewing interlocutory orders under Section 158(a). Where the district court exerciges original
jurisdiction under Section 157(d), review of finat decisions by a court of appeals is under 28U.8C. &
1291. See Nicolet, at 204. Appellate jurisdiction over Interlocutory orders issued by a district court under
Section 157(d) arguably exists under 28 U.5.C. § 1282(a)1), where such an order is deemed an
injunction, or under 28 U.S.C. § 1292(b), where the district court certifies a question for appeatl. See LTV
Corp. v. Farragher (In re Chateaugay Corp.), 838 F.2d 59, 62:63 (2d Cir.1988) (28 U.S.C. § 1282
applicable to interlocutory decisions by district court sitting in bankruptcy). The existence of court of
appeals review of some interlocutory orders issued under Section 157{d) but not of the identical kind of
order issued originally by a bankruptcy court under Section 158 might seem anomalous. See Nicolet at
204. However, because we conclude the order here is final, we need not address the existence or
ramifications of that anomaly.

The standards for determining finality in bankruptcy differ from those applicable to ordinary civil
litigation. The need for different standards arises from the fact that a bankruptcy proceeding is umbrella
litigation often covering numerous actions that are related only by the debtor's status as a litigant and that
often involve decisions that will be unreviewable if appeliate jurisdiction exists anly at the conctusion of
the bankrupicy proceeding. See Dubin v. Securities & Exchange Comm'n (In re Johns-Manville), 824 F.2d
176, 179 (2d Cir.1987). We have thus recognized that Congress intended to affow for immediate appeal
in bankruptcy cases of orders that “finally dispose of discrete disputes within the larger case.” Id. (quoting
in re Saco Local Development Corp. 711 F.2d 441, 444 (1st Cir.1983)). This caselaw has developed,
however, in the course of reviewing decisions under Section 158(d). Our cases appear not to have
addressed the question of whether the standards for determining finality under Section 158(d) apply to
bankruptcy appeals under Section 1291 or whether resort must be had to the principles established in
Cohen v, Beneficial Loan Corp., 337 U.$. 541,69 8,Ct. 1221, 93¢ Fd 1528 {1949). We perceive nothing
to be gained by creating a second set of standards-which, when painstakingly developed, might not differ
significantly from those already in place under Section 158(d)-for reviewing identical cases. We therefore
follow the Third Circuit in holding that decisions regarding finality under Section 158(d) apply under

Section 1291. See Nicolet, 857 F.24 at 205,

i

31 1 We now tum to the appealabliity of decisions on motions o lift or modify the automatic stay. All
seem to agree that orders lifting the automatic stay are final because the issue of whether the litigation in
question may proceed has been resolved and because an immediate appeal by the trustee or debtor is
necessary if there is to be appeliate review at all. See 1 Colller on Bankruptcy §| 3.03(8)(e), at 3-198 (L.
King 15th ed. 1990). A modest controversy continues to exist, however, with ragard to orders denying
motions 1o lift or to modify the automatic stay, because such orders *7284 may seem not necessarily to
preciude appellate review later on. The Collier text originally took the position that such orders are
interlocutory. See 1 Collier on Bankruptcy § 3.03(7)(e) (1981). However, in DiFletro v. Taddeo (In re
Taddeo), 685 F.2d 24, 26 n. 4 (2d Cir.1982) (citing Vicksburg v. Henson, 231 U.$, 259, 266-67, 34 8.0t
g5 _07-98 58 L Ed. 209 (1913)), we expressly rejected the Collier view and stated broadly that the demal
of relief from an automatic stay in bankruptey is equivalent to a permanent injunction and is thus a final
order. Other circuits have also held appeals from such denials to be reviewable by the court of appeals.
See, e.¢., Nicolet, 857 F.2d at 204-07; Sun Valley Foqds Co, v. Detroit Marine Terminals, tng, (In re Sun
Valley Foods Co.), 801 F.2d 186, 189-90 (6th Cir.1986); Crocker Nat! Bank v. American Mariner Indus.,
ing. (in re American Mariner Indus,. inc.). 734 F.2d 428 429 (9th Cir.1984); Aetna Life Ins. Co. v. Leimer
{In re Leimer), 724 F.2d 744, 745 (8th Cir.1984); Borg-Wamer Acceptance Corp. v. Hall, 885 F.2d 1306,
1308 (11th Cir 1982}

Most clreuits, however, have stopped short of adopting the broad rule that alt denials of relief from the
autormatic stay canstitute final, appealable orders. In Nicofat, for instance, the Third Circuit held that the
particular denial met “the required indicia for finality,” 857 F.2d at 206, but indicated that not ali orders



denying relief from the automatic stay were appealable. See 0. 8t 206 n. 2 {citing In re West Eleclronics
inc.. 852 F.2d 79 _81-B2 {3d Cir.1988), Moxley v. Comer {in ra Comer), 718 F 2d 168, 1748&n. 11(3d
Clr.1983)). The Comer decision was also critical of the Coffier position but on grounds different from those
expressad in Taddeo. Comer “caution ed) that in some instances a permanent injunction that did not
dispose of all the matters at issue might not be final under saction 1291 716 F.2d at 174. Comer noted
neveriheless that on the facts of that case the order denying reliel “became the law of the case in that
court and resuited in a diminution of the credilors' secured debt. Moreover, the court stated that
“[c)reditors were precluded from foreclosing on their morigages and the effect of the order, therefore, was
to make a reorganization possible at the expense of the creditors’ interests.” /d. Finally, the court
concluded that “review which sufficiently protects the party's rights cannot be had at the close of the
bankruptcy procsedings.” id.

Noting that many courts have concluded “that determinations granting or denying relief from the
automatic stay are finat decisions,” 2 Collier on Bankruptey § 362.13, at 362-80 (L. King 15th ed. 1990)
(citing West Electronics, 852 F.2d at 79. Crocker, 734 F.2d at 426; Leimer, 724 F.2d al 744; Comer, 716
F.2d at 168), the Coffier text modified its position. i now states:

[ilt may very weil be that whether an order refusing to lift a stay is interlogutory or final will depend upon
the reason for the courf's order. If ... the court refuses to lift the stay because it finds that the moving party
does not have an interest in the property ..., the litigation between the parties has been finally determined
and there is nothing further for the court to do. On the other hand, if the court were to find that there was
an equity cushion in the property or for another reason the creditor was adequately protected, the creditor
would be free to renew its request for refief from the stay at a later time in the case, and the requisite
complete and final determination of the rights between the parties would not have been accomplished, In
that situation, such an order can readily be held o be interlocutory.

1 Collier on Bankruptcy ¥ 3.03(6)e), at 3-199 to 200 (citing Nicofet, 857 F.2d at 206).

Although the denial of the motion to lift the stay in the instant case might be final under the Coller
analysisf we believe that *1285 analysis is flawed. Allowing jurisdiction to tum on the reasons given for
detlining to lift the stay assumes those reasons are correct, For example, Collier offers as illustrations
denials of relief from the stay on the grounds that an adequate equity cushion exists or that the creditor is
otherwise adequately protected. However, if the court erred and if there is in fact insufficient equity
cushion or fack of other protection for the creditor, the lack of an appeal from the denial of a motion will
render the right to renew the motion later irrelevant. The Collier rule thus rherges jurisdictional
considerations with the merits. The jurisdictional ruling will necessarily require a full briefing of all issues
and consume as much judicial resources as an appeal. The purpose of the finality rule, judicial sconomy,
will not be served by the Collier analysis.

FN2. The factors enunciated in Comer and the revised Collier text are arguably present, The effect of the
denial of relief from the stay is to prevent Tri Component from seeking enforcernent of an injunction.
injunctive relief is premised in part on a showing of irreparable injury, and the inability to enforce that
injunction may thus impose losses upon Tri Component that cannot be remedied by lifting the automatic
stay sometime in the future.

Nor do we perceive in decisions such as Nicofet and Comer an approach that serves the purpose of
judicial economy. Each seems to require an analysis that goes to the underlying merits conceming
protection for the creditor. Such a rule will not deter parties who believe themseives injured by the
automatic stay from appealing denials of motions to iift it. Once the appeal is taken, the appellate court
will not be able to dispose of it without some consideration of the merits, and that consideration may weil
be confused by the merger of jurisdictional and substantive issues. We thus conclude that any approach
short of Taddeo is likely to be wasteful of judicial resources. Moreover, we reaffirm our confidenice in the



Tadden analogy betwaen the automatic stay and a permanent injunction. The stay ssems toustobe the
equivelent of such an injunction where the district court retaine the power to modify as circumstances
dictate.

2. The Merits

We turn now to the merits. j the Bankruptcy Code provides that a bankruptcy petition
“operates as a stay, applicable to all entities,” of the commencemant or continuation of judicial
proceadings against the debtor. See 11 1.8.C. § 362(a)(1) (1688). Subsaction (d) of Section 362,

provides as follows, however:

On request of a party in interest and after notice and a hearing, the court shali grant relief from the stay

(1) for cause, including the lack of adequate protection of an interest in property of such parly in
interest; or

{2) with respect to a stay of an act against property under subsection (a) of this section, if-
(A) the debtor does not have an equity in such property; and

(B) such property is not necessary to an effective reorganization.
11 U.8.C. § 362(d} (1988).

4 :5 Baecause the instant case concerns a stay of a judicial proceeding, only Section 362(d)(1) is
applicable. The burden of proof an a motion to lift or modify the automatic stay is a shifting one. Section
362(d)(1) requires an inftial showing of cause by the movant, while Section 362(q) places the
burden of proof on the debtor for all issues other than “the debtor’s equity in
property,” 11 U.S.C. § 362(a)(1). See 2 Collier on Bankruptcy ¥ 362.10, at 362-76. if the movant
fails to make an initial showing of cause, howaver, the court should deny relief without requiring any
showing from the debtor that it is entitled to continued protection.

[51 i Neither the statute nor the legislative history defines the term “for cause”
and the legislative history gives only very generatl guidance. The Senate Report thus
states:

The lack of adeqguate protection of an interest in property is one cause for relief, but is not the only
cause. Other causes might include the lack of any connection with or interference with the pending
bankruptcy case. Generally, proceedings in which the debtor is a fiduciary, or involving posipatition
activities of the debtor, need not be stayed because they bear no relationship to the purpose *1286 of the
automatic stay, which is protection of the debtor and his estate from his creditors.

S.Rep. No. 888, 95th Cong., 2d Sess. 52, reprintad in 1878 U.8.Code Cong. & Admin.News 5787, 5838,



Other legisiative history indicates that the “facts of each request will determine whether relieﬁ is )
appropriate under the circumstances.” H.R.Rep. No. 595, 95th Cong., 2d Sess. 343-44, reprinted in 1978
U4.5.Code Cong. & Admin.News G300,

in summarizing the caselaw under Seation 362, Gollier also mentions only a few specific
circumstancas amounting to “cause.” it thus states:

Actions which are only remotely related to the case under title 11 or which
involve the rights of third parties often will be permitted to proceed in another
forum. Generally, proceedings in which the debtor is a fiduciary or which involve the postpetition
activities of the debtor need not be stayed since they bear no real relationship to the purpose of the stay
which is to protect the debtor and the estate from creditors. Where the claim is one covered by insurance
or indemnity, continuation of the action should be permitted since hardship to the debtor is likely to be
outweighed by hardship to the plaintiff. Finafly, the liquidation of a claim may be more conveniently and
speedily determined in another forum.

No specific mention is made of lack of prospects for rehabititation, a common ground for vacating stays
of foreciosure under the Act, though this factor relates to the prospects of an “effective” reorganization
within section 362(d)(2)(B). Several changes elsewhere in the Code should reduce the importance of, but
not eliminate this ground....

In extreme cases a finding that the bankruptcy case was not commenced in good faith has been used
as a basis for vacating or annuling the automatic stay.

2 Coffier on Bankruptcy § 362.07(3), at 362-65 to -67 {footnotes omitted).

i re Curtis, 40 B.R. 795 (Bankr.D.Utah 1984), catalogued a dozen factors to be weighed
in deciding whether litigation should be permitted to continue in another forum.
These are: (1) whether relief would result in a partial or complete resolution of the
issues: (2) lack of any connection with or interference with the bankruptcy case;
(3) whether the other proceeding involves the debtor as a fiduciary; {4) whether & specialized tribunal with
the necessary expertise has been established to hear the cause of action; (5) whether the debtor's insurer
has assumed full responsibility for defending it; (6) whether the action primarily involves third parties; {7)
whether litigation in another forum would prejudice the interests of other creditors; (8) whether the

judgment claim arising from the other action is subject to equitable subordination; {(9) whether
movant's success in the other proceeding would resulit in a judicial lien avoidable
by the debtor; (10) the interests of judicial economy and the expeditious and economical resolution of
litigation; {11) whether the parties are ready for trial in the other proceeding; and (12)
impact of the stay on the parties and the balance of harms. See jd_ at 799-800.

As one might anticipate from the unstructured nature of the issue, existing caselaw indicates that the
“decision of whether to lift the stay [is committed] to the discretion of the bankruptcy judge,” see Holtkamn
v. Littlefiald (In re Holtkamp), 669 F.2d 505, 507 (Tth Cir,1982); Rich v. Maryland Natl Bank, 42 B.R. 350,
354 (D .Md,.1984), and that we may overturn a denial of a motion to lift the automatic stay only upon a
showing of abuse of discretion. Hoftkamp, 669 F.2d at 507.

We believe four of the Curlis factors are relevant to the instant case: (1) whether the New York
proceading is connected to or might interfere with the bankruptey case; (2) whether the bankruptey



petition was filed in bad faith; (3) the balance of harms; and (4) the interests of judicial economy and the
sxpaditious and economical resolution of fitigation.

With regard to factor (1), it is undeniabie that the state-court proceeding is connected to, and would
interfere with, tha bankruptcy*1287 case. As the district court stated, the two matters were “inextricably
Intertwined.” The state-court injunction bars Sonnax from doing business with any customers of Tri
Component, its chief competitor, a prohibition that may have a drastic impact on a company in a nanow
market.

Tri Component cannot avail itself of the second factor because it has failed to show bad faith. Tri
Component relies on in re Little Creek Development Co., 54 B.R. 510 (Bankr.N.D.Tex.1985), in
contending that Sonnax's filing of the bankeuptcy petition “to obtain relief which the party could not obtain
in a state court judicial proceeding constitutes bad faith.” However, although neither party has noted it, the
Eifth Circuit reversed the Litfle Creek decision. Little Creek Development Co. v. Commonwealth Morfgage
Corp. (In re Little Creek Development Co ), 779 F.2d 1068 (5th Cir. 1986). Although conceding that the
lack of good faith may constitute cause under Section 362, the court held that a bankruptcy filing infended
in part to gain relief from a state-court action does not necessarily constitute bad faith. See id. at 1073.
Litfle Creek stated that a finding of bad faith under Section 362 usually requires a single-asset debtor or
the absence of a going concern. See id. at 1072. Certainly, in such circumstances the bankruptcy filing
may have as its only purpose a hope to relitigate a state court action. in the instant case, however, the
state-court injunction, as Tri Component well knew, had the potential of transforming a going concern with
other creditors into a dead competitor. So far as can be told on the present record, Sonnax faced the very
real threat of being driven out of its market and filed the bankruptcy petition as a jast resort. We conclude
that the district court correctly found that Tri Component had failed to carry its burden in showing bad faith
as cause for lifting the stay.

The third factor, the balance of harms, also supports the district court's decision. Whether or not the
district court was correct in finding that Tri Component would not suffer a real hardship if the stay
remained, the lifting of the stay might doom Sonnax’s attempts to reorganize. While the state-court
injunction would prevent Sonnax from doing much of its usual business, the stay permits both parties to
compete. Counsel agree, moreaver, that the Chapter 11 stay does not deprive Tri Component of the right
to procegd against the other defendants, Joseph and May. The balance of harmns therefore weighs in
favor of Sonnax.

Fourth, the interests of judicial economy and the speedy and economical determination of litigation
support a denial of relief from the stay. As became clear at oral argument, the litigation in state court has
not progressed even to the discovery stage. We therefore agree with the district court that the bankruptcy
proceeding provides a single, expeditious forum for resolution of the disputed issues between Sonnax
and Tri Component.

Tri Component reliss on two cases that are easily distinguishable. The first, In re Cinnabar 2000
Haircutters, Inc.. 20 B.R. 575 (Bankr.S,D.N.Y.1882), holds that Chapter 11 should not be used to avoid a
permanent injunction issued as part of a judgment entered before the bankruptey petition. We need not
address the merits of that proposition because it does not affect our conclusion, No judgment has been
entered in the state litigation; discovery has not begun; and the injunction is a preliminary injunction-aibeit
with potentially draconian effects-that the appellate division merely declined to stay.

The other case urged on us by Tri Component, Rudaw/Emplrical Software Prods. Lid v. Elgar
Electronics Corp. (In re Rudaw/Empirical Software Prods, Lid), 83 B.R. 241 (Bankr.S.0.N.Y.1988), holds

that in some circumstances a court may lift the stay so the creditor may proceed with cantempt



proceedings. In Rudaw, the creditar, Elgar, sought relief from the stay in order to commence contempt
proceedings against the debtor, Rudaw, in California stale court for violation of a prepetition order
prefiminarily enjoining Rudaw from competing with Elgar in a particutar computer software market. The
facts of Rudaw are therefore somewhat similer to this case. The count in Rudaw held that

#1288 [a] state court prepetition order which does not refate to the collection of prepetition claims or
property of the estate may be enforced by contempt proceedings against a debtor and its officers in order
to vindicate the dignity of the state court without violating the automatic stay. The automatic stay ... may
not be used as a shield to sanction contumacious conduct in violation of a prepetition order enjoining a
debtor from violating a party's property rights. Thus, where the terms of the order in question are specific
and unambiguous, such order may be enforced by a contempt proceeding notwithstanding the fact that
the contemnor is a debtor under the Bankruptey Code.

Id. at 247 (citations omitted). The Rudaw court thus permitied contempt praceedings to proceed where
the prepetition order was not related to property of the estate and when the order was specifically tailored
to protect carefully defined property rights. The circumstances in the instant case are somewhat different.
First, the prepetition order in the instant case states:

{The defendants are directed to deposit with ... the receiver appointed by this Court, all customer lists,
customer related information, trade secrets, or any data or documents belonging to plaintiff Tri
Component.

Whether or not these items were in the possession of Sonnax rightly, they are undeniably “claims or
property of the estate” within the meaning of Rudaw. Second, the injunction in this case is not spacifically
tailored te particutar property rights of Tri Component. Instead, it enjoins Sonnax “from ... soliciting
business from or doing business with torque converter parts customers of Tri Component.” Whereas the

order in Rudaw enjoined the debtor from developing a particular product it had apparently pirated,
Sonnax was prevented in the instant case from selfing any products to any customers of Tri Component,
whether or not the salas were shown fo have resulted from a breach of May's contract.

At best, Rudaw demonstrates that the inquiry called for by motions to lift the automatic stay are very
fact-specific and involve the weighing of numerous factars peculiar to the particular case. Necessarily,
broad discretion is accorded to bankruptcy and district courts, and other decisions are useful far more for
general guidance than as binding precedents.

Finally, Tri Component argues that the policies behind 28 U.8.C. § 1481 (1982 & Supp. V 1987),
prohibit a bankruptcy court from enjoining another court. The statute provided that

[a] bankruptcy court shall have the powers of a court of equity, law and admiralty, but may not enjoin
another couwrt.

28 U.S.C. § 1481. However, Congress repesled this provision in 1984, and, in any event, the automatic
stay provision operates by act of Congress rather than specific action by the bankruptcy court.

Because the lifting of the stay is committed to the sound discretion of the court and because Chief
Judge Billings properly considered the factors determining cause, we must affirm his denial of relief from
the stay.

Affirmed.

C.A.2 (Vt.),1980.
in re Sonnax Industries, Inc.
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United States District Court,
E.D. Louisiana.

Billy Ray EUBANKS
V.
ESENJAY PETROLEUM CORP.

Civ. A. Nos. 82-3150, 92-3152.
March 28, 1993,

Chapter 11 debtor brought two adversary proceedings against corporation, relating to debtor's alleged
interests in a lease. The Bankruptcy Court dismissed the proceedings, and appeal was taken. The District
Court, Sear, Chief Judge, held that abstention was appropriate.

So ordered,

West Headnotes
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=81 Bankruptey
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+:81{C) Juriediction
51Kk2043 Core, Non-Core, or Related Proceedings in General; Nexus
+-51(2043(1) k. In General. Most Cited Cases
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+=B1IG) Jurisdiction
++51k2060 Exclusive, Conflicting, or Concurrent Jurisdiction
++51K2060.1 K. in General. Most Cited Cases

If inquiry is whether federal district court’s bankruptcy jurisdiction over a civil
proceeding arises under, arises in, or is related to cases under Title 11, itis
irrelevant whether particular proceeding is “core” or “noncore”; district courts
have original and concurrent jurisdiction over all civil proceedings that arise
under, arise in, or are related to case under Title 11. 28 U.S.C.A. § 1334(a, b).

o ___1 Baﬂkl'uptc}’
w511 In General



wB1IE) Reference
+$1k2102 k. Issues Referrable; Automatic Reference. Most Cited Cages

Proceedings that are outside scope of statute which gives federal district court
bankruptcy jurisdiction over all civil proceedings arising under Title 11 or arising
in or related to cases under Title 11 cannot be referred to bankruptcy court by

federal district court. 28 U.S.C.A. § 157.

81 Bankruptcy
=91 In General
+= 8100} Jurisdiction
1+-§1k2043 Core, Non-Core, or Related Proceedings in General; Nexus
+51k2043(2} k. Core or Non-Core Proceedings. Most Cited Cases

Bankruptcy courts are givert full judicial power over core proceedings, 28 U.S.C.A. § 157(b).
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i'_,;.>§l Bankruptcy
§_1_l In General
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...... 1k2% Core, Non-Core, or Related Proceedings in General; Nexus

-51k2043(3) k. Related Proceedings. Most Cited Cases

Noncore proceedings that are “otherwise related to case under Title 11" may be heard by bankrupicy
judge, but any final order or judgment must be entered by the federal disirict judge. 28 U.8.C.A. § 157{c).

|||||

51 /¥ KeyGite Citing References for this Headnote

+=§1 Bankruptcy
w=511 In General
a}-ﬂ‘-Sj ;gg: Jurisdiction
i g 3 Core, Non-Core, or Related Proceedings in General; Nexus
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Initial determination of whather a proceeding that is referred to bankruptcy court is core or noncore is
made by bankruptcy judge, rather than federal district court judge. 28 U.S.C.A. § 167(b)(3).
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=51 In General
= 81HC) Jurisdiction
++51K2043 Core, Non-Core, or Related Proceedings in General, Nexus
+-§1k2043(3) K. Related Proceedings. Most Cited Cases

When deciding whether federal district court has bankruptey jurisdiction, test for determining if
procesding arises undsr Title 11, arises in case under Title 11, or is related to case under Title 11 is



whether outcome of proceeding could conceivably have any effect on the estate being administered in

bankruptoy. 28 U8 C A § 1334(a).
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+-81 Bankruplcy
=51 X1V Reorpganization
51 XIV(B) The Plan
+H1k3568 Confirmation; Objections
= 51k3568 Effect
-B1k3668(1) k. In General. Most Cited Cases

Nomnally, the bankruptey astate ceases to exist once plan of raorganization is confirmed by
bankruptcy court. Bankr. Code, 11 U.5.C.A § 1141(b).

[81 @Kex(}ite Citing References for this Headnote

-5 Bankruptcy
+-§1XIV Reorganization

Bankruptcy court's jurisdiction continues postconfirmation to protect its confirmation decree, to
prevent interference with execution of plan and to aid otherwise in its operation. 28 U.S.C.A. § 1334(a, b).

9 i KeyCite Citing References for this Headnote

51 Bankruptcy
+811 in General
«B1YC) Jurisdiction
+-51k2048 Actions or Proceedings by Trustee or Debtor
+51K2049 k. State Law Claims. Most Cited Cases

w-51 Bankruptcy i%yi(e ite Citing Refar S i n
=511 In General
=G C) Jurisdiction

- 51k2048 Actions or Proceedings by Trustes or Debtor
+-51k2051 k. Recovery of Preferences or Fraudulent Conveyances. Most Cited Cases

Chapter 11 debtor's adversary proceedings, wherein debtor claimed interest in lease and asserted
fraudulent transfer claim, feil within federal district court's bankruptey jurisdiction under statute providing
for jurisdiction over all civil proceedings arising under Title 11, or arising in or related to cases under Title

11, 28U.8.CA §1334(b).
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+:-51 Bankrupiey
=511 In General
++51IC) Jurisdiction
+51k2042 k. District Court Jurisdiction in General. Most Cited Cases



+-170Bt Jurisdiction and Powers in General
=1 TOBIB) Right to Decline Jurisdiction; Abstention Doctrine
+:170Bk4T Particular Cases and Subjects, Abstention
= 170Bk47 5 k. Bankruptey. Most Cited Cases
{Formerly 170Bk47.1, 170Bk47)

While presence of state law issues does not preclude federal district court's bankruptey jurisdiction,
fact that the resolution of adversary proceedings turns entirely on state law is relavant to determination
whether abstention is appropriate.

(113 ¥ KeyCite Citing References for this Headnote

;- 170B Federal Courls
17081 Jurisdiction and Powers in General
3 70BI(B} Right to Decline Jurisdiction; Abstention Doctrine
+=170Bk47 Particular Cases and Subjects, Abstention
:--170Bk47.5 k. Bankruptcy. Most Cited Cases
(Formerly 170Bk47.1, 170Bk47)

Abstention was appropriate for Chapter 11 debtor's adversary proceeding where issues turned
entirely on state law, and debtor's numerous claims against the defendant were, with the exception of the
proceedings filed in bankruptcy court, being decided in state court forum. 28 U.8.C.A. § 1334(c)(1).

*460 Douglas Draper. Barbara Weiss, Friend, Wilson & Draper, New Orleans, LA, for plaintiff.

Robert Barkley, Jr., Barkley & Thompson, New Orleans, LA, Kejith Remels, Jeffrey Pollicoff, Pollicoff,
Smith & Myres, Houston, TX, for defendant.

MEMORANDUM AND ORDER
SEAR, Chief Judge.

This is a consolidated appeal from two orders of the United States Bankruptey Court for the Eastern
District of Louisiana dismissing two adversary proceedings filed by debtor Billy Ray Eubanks against
Esenjay Petroleum Corporaiion.fm Eubanks filed *487 for relief under Chapter 11 of the Bankruptey Code
on August 7, 1986. On February 15, 1990, Eubanks' plan of rearganization was confirmed by the
bankruptey court. The confirmation order was affirmed by this Court on August 28, 1690.

EN1. According to Eubanks' complaints, Esenjay filed for relief pursuant to Chapter 11 of the Bankruptcy
Code on December 29, 1987. A plan of reorganization was subsequently confirmed, although the parties
have not indicated when that event occurred. Eubanks contends that he was never listed as a creditor of
Esenjay and was not placed on the mailing matrix, See Complaint for Specific Performance and
Accountting, Exhibit 1 attached to Memorandum in Support, Civil Action No. 92-3150. Eubanks alleges
that he only recently became aware of the operative facts giving rise to the claims asserted in these two

adveraary proceedings.



Eutganks‘ pian of reorganization provides, infer alia, that net income from producing il and gas
properties, after certain deductions are made, is to be deposited into a cash fund. Article 3.4 of Eubanks'
Plan of Reorganization. Distributions to-creditors are to be made from this cash fund. Articie 3.5.

Both adversary proceedings concem evants or omissions thet occurrad prior to the confirmation of the

E;_an of reorganization. At issue are rights to property interests, typically leases, located in Jasper County,
ississippi.

The first adversary proceeding, filed on March 31, 1992, is a compiaint for specific performance and
accounting. See Complaint for Specific Performance and Accounting, Exhibit 1 attached to Memorandum
in Support, Civil Action No. 92-3150. Eubanks alleges that pursuant to a Joint Operating Agreement
{*Agreement”) executed in 1964, Esenjay had an obligation to assign 1o other parties to the Agreement
upon demand interests in any lease acquired within a defined "Joint Area” in Jasper County, Mississippi.
Eubanks asserts that Esenjay first acquired property subject to the Agreement in 1987, and that Esenjay
subsequently acquired a lease subject to the assignment provision of the Agresment in 1989. Eubanks
seeks the assignment of an interest in the lease acquired by Esenjay in 1989 and also an sward of a
percentage of the net proceeds attributable 10 the lease.,

The second adversary proceeding, filed on April 27, 1982, seeks to rescind certain sales by Eubanks
to Esenjay of property located within the Joint Area. See Complaint, Exhibit 1 attached to Memorandum in
Support, Civif Action No. 92-3152. The compiaint alleges that on December 16, 1988, the bankruptcy
court authotized the sale by Eubanks to Esenjay of two oil and gas leases within the Joint Area. Eubanks
then executed an assignment pursuant to the bankruptcy judge's order. Eubanks alleges that the records
of the Chancery Clerk of Jasper County, Mississippi indicate that Esenjay caused to be recorded a
transfer of property interests owned by Eubanks but not covered by the December 16, 1888, bankruptcy
court order.

Esenjay moved to dismiss both claims for iack of subject matter jurisdiction. The bankruptcy court
grantad both motions, see Memorandum Opinions, Exhibits 3 attached to both Memorandum in Support,
and these appeals followed. | conciude that while these adversary proceedings fall within the broad grant
of bankruptey jurisdiction set out in 28 11.8.C. § 1334(b), abstention pursuani to 28 11.8.C. § 1334(c}{(1}is
warranted by the facts and circumstances surrounding both proceedings.

Discussion B2

ENZ. Questions of law are reviewed de novo on appeal. See, e.g., FRG, Inc. v. Manley, 918 F 2d 850,
854 n. 8 (3rd Cir.1990).

A. Bankruptcy Jurisdiction

Eubanks® appeal requires a brief discussion of the difference betwaen tha bankruptey jurisdiction of a
district court and the judicial power of a bankruptcy court.

sy

[11 ¥/ The statutory grant of bankruptey jurisdiction to district caurts is found in 28 U.S.C. § 1334(a)
and (b). 282 District courts *462 have exclusive and original jurisdiotion of all cases under Title 11 of the

United States Code (i.e. the Bankruptcy Code). 28 U.8.C. § 1334(a). District courts have original



and concurrent Jurisdiction over “all civil proceadings arising under title 11, or

arising in or related to cases under titie 11.” 28 U.8.C. § 1334(b) (emphasss

added). Consequently, it is irrelevant whether a particular proceeding is “core” or

“non-core” If the inquiry Is whether that proceeding falls within the scope of 28
8.C. 881 .

itle 2 od S B, states,
(@) Except as prov;ded m subsecuon (b) of th:s sectscn the district courts shall have original and
exclusive jurisdiction of all cases under title 11.
(b} Notwithstanding any Act of Congress that confers exclusive jurisdiction on a court or courts other
than the district courts, the district courts shall have original but not exclusive jurisdiction of all civil
proceedings arising undar title 11, or arising in or related to cases under title 11....

2] it Although district courts have full judicial power over all matters within the scope of §§ 1334(g)
and (b}, these matters typically are referred to the bankruptcy court of each district pursuant to 28 U.S.C.
§ 157{z), 2™ which was passed as part of the Bankruptey Amendments and Federal Judgeship Act of
1984. See generally M of W 825 F.2d 80, 91 (5th Cir. 1887} (Wisdom, J.). This district is no
exception. See Order of Reference of Bankruptcy Cases and Proceedings Nuric Pro Tune, for cases filed
in the Eastern District of Louisiana, filed August 2, 1984, Order of Reference of Bankruptcy Cases and
Proceedings, for cases filed in, fransferred to, or removed to the Eastern District of Louisiana, filed April
11, 1980, Proceedings outside the scope of 28 U.85.C. § 1334(a) and (b} cannot be referred to a
bankruptcy court by a district court pursuant to 28 U.S.C. § 157.

EN4, Section 157(a). Title 28 of the United States Code, states,
Each district court may provide that any or all cases under fitle 11 and any or all proceedings arising
under title 11 or arising in or related to a case under title 11 shall be referred to the bankruptey judges for

the district.

A district court, sua sponte, may withdraw, in whole or in part, any case or proceeding referred to the
bankruptey court under 28 U.8.C. § 157(a). 28 U.8.C § 157(d).

1319141 ¥/ [51 ¥ Section 157 is the legislative progeny of the Supreme Court's
decision in Northern Pipeline v. Marathon, .S. 50, 102 8.Ct. 2 73L.Ed.2

598 (1982) (holding unconstitutional the Bankruptcy Reform Act of 1978, Pub.L. 95-588, 92 Stat, 2548).
Section 157 divides matters within the scope of §§ 1334(a) and (b) into “core” and “non-core”
proceedings. Bankruptcy courts are given full judicial power over core proceedings. 28 US.C_§ 1567(b).
Non-core proceedings that are “otherwise related to a case under title 11” may be heard by a bankmptcy
judge, but any final order or judgment must be entered by the district judge. 28 U.S.C. § 157(c) B8 The
initial determination of whether a proceeding referred to a bankruptcy court is "core” or “non-core’ is made

by the bankruptey judge. 28 U.S.C. § 157(b)(3).

ENS, By consent of the parties, a non-core but related proceeding may be determined by the bankruptcy
judge. 28 U8 C § 157(c)(2).



Accordingly, it is nacessary here to first determine whether Eubanks' adversary procesdings fail within

the scope of 28 U.S.C. §8 1334(a} and (b). Once that determination is made, then it is proper to identify
the proceedings as either “core’ or “non-cors but related” matters £

ENG, The Fifth Circuit in Wood outlined the analysis as follows:
[Wie must decide two issues: first, whether bankruptcy jurisdiction exists, second, # jurisdiction doss
exist, whether the bankruptcy court may proceed over this matter as a “core” or a “non-core” procesding.

Wood, 825 F.2d at 91 (emphasis added).

61 lfi Section 1334(z) refers to © cases under fifle 11." Although the exact boundaries of a case under
Title 11 have not been precisely defined, 2 Eubanks' adversary proceedings clearly are not cases under
Title 11. The outer perimeter of *463 § 1334(b), coverin Eg&proceedmgs arising under Titio 11, arising in a
case under Title 11, or relafed fo a case under title 11, has been delineated by the following test:

ENZ. See 1 Collier on Bankruptcy, 113.01, at 3-21 (15th ed, 1992) ("The ‘case’ referred to in soction
1334{a} is the case upon which all of the proceedings which follow the fillng of a petition are predicated.
The filing of a petition for relief constitutes commencement of the title 11 case. From the beginning follow
alt of the proceedings, whether called controversies, contested matters, suits, actions or disputes, that will
occur in the unfolding of the case under the Bankruptcy Code."); see also Wood, 825 F.2d at 92 (case
under title 11 “refers merely to the bankruptcy petition itself.”).

FN8. For purposes of defining the scops of § 1334(b), it is not necessary o distinguish between cases
arising under Title 11, proceedings arising in a case under Title 11, and proceedings related to a case
under Tifle 11. Wood, 825 F.2d at 93 (*These references operate conjunctively to define the scope of
jurisdiction. Thersfore, it is necessary only to determine whether a matter is at least ‘related to’ the

bankruptcy.”).

[Wihether the outcome of the proceeding could conceivably have any effect on the estate being
administered in bankruptcy.

Wood 825 F.24 at 93 ( quoting Pacor, Ing. v. Higging, 743 F.2d 984, 994 (3rd Cir.1984) (emphasis
added))

n Lﬂu L"j Unfortunately, the referenca to the “estate” in the Wood test leads to some confusion
since, normally, the deblor’s “estate” ceases to exist once a plan of reorganization is confirmed by the
bankruptcy court. See 11 U.8.C. § 1141(b) ("Except as otherwise provided in the plan or the order
confirming the plan, the confirmation of a plan vests all of the property of the estate in the debtor.”), U.8.
v. Unger, 949 F.2d 231, 233 (8th Cir.1881). However, there is no dispute that a bankruptcy court's
jurisdiction, which is derivative of the jurisdictional grant in §§ 1334(a) and (b), continues post-
confirmation “to protect its feonfi rmatlon} decree, to prevent ilterference with the execution of the plan
and to ard otherwise in its operation.” In re Ditbert's Quality Supermarkets, Inc. 368 F.2d

ar,1ﬁ§1 See also [n re Almarc Corp.. 84 B.R. 361, 365 (Bkricy.E.D.Pa 1988)

EN8. The Second Circuit, in Moith A : ,
143 F.2d 838, 940 (2nd Cir.1944), cautuoned that a drstnct cowt's bankrupicy gunsdsctson is not wuthout

limits:

We have had occasion before to deplore the tendency of District Courts to keep reorganized concems in

tutelage indefinitely by orders purporting to retain jurisdiction for a variety of purposes, extending from

complete supervision of the new business to modifications of detail in the reorganization ... Since the

purpose of reorganization is cearly to rehabilitate busineas and start it off on 8 new and to-be-hoped-for



more successful career, it should be the objective of courts to cast off as quickly as possub!e all leading
siringe which may limit and hamper its activities and throw doubt upon its responsibility. It is not
consonant with the purpeses of the Act, or feasible as a judicial function, for courts to assume to
supervise a business somewhat indefinitely.

in In re Ginderella Clothing Industries, Inc., 93 B.R. 373, 377 (Bkricy.E.D.Pa_1988), the court

ohsarved,

Whether emanatnng from the general power of courts to enforce their decrees, see generally 11 U.8.C. §

105¢a); Timhers of Inwood F ., 808 F.2d 363, 373.74 (5th Cir. 1887)( en hanc ),
aff’d sub nom, Unifed Sav. ASSOC, V. Tgmgeg of Inwogd Forest Assocs., Lid, {484 U.8. 365] 108 S.Ct.
626 98 L Ed.2d 7401 (1888); In re Chinichian, 784 F.2d 1 1442-43 (8th Cir.1988), or from specific
bankruptcy code sections such as 11 U.8.C. § 1112 (allowing for conversion or dismissal after
confirmation), § 1127 (allowing for pian modification after confirmation), § 1142 (allowing for plan
enforcement post-confirmation), and § 1114 (afiowing for revocation of confirmation), there exists a
reStdue albe:t hrmted of court auihonty over a oont~ rmed chapter 11 case. See, e.g., Goodman v. Phillip
Z 09 F.2d 2 i {jurisdiction retained under § 1127); [n.re Harlow

men‘feg‘ !nc . 56 B. R 794 (BA P ch Cir.1985) {creditors may obtain spacific performancs against
dehtors pursuant to § 1142},

The exact extent of a district court's ¥ post-confirmation jurisdiction over a chapter 11 case has
been a source of disagreement among courts as they have attempted to balance the need fo retain
jurisdiction post-corfirmation with the need to end the reorganization process at some time. See
generally, in re Pioneer iny. Services Co.. 141 B.R, 635, 84041 (Bkrtcy.E.D. Tenn, 1992); /n re Cinderella,
supra at 376-77. *464 The Fifth Circuit in Wood, however, has stated its intention that the jurisdictional
grant of 8§ 1334(a) and (b) is to be construed as broadly as possible. Wood, 825 F.2d at 93 (jurisdiction
exists if the “outcome of [the] proceeding could conceivably have any effect on the estate being
administered in bankruptey”} ( quoting Facor, 743 F.2d at 994 (emphasis added)).2M This liberal
interpretation of the jurisdictional grant has been noted favorably by a leading commentator on
bankruptcy law. 5 Collier on Bankruptcy, § 1142.01, at 1142-3 (15th ed. 1992} (*So long as a chapter 11
case is ‘open,’ there does not appear to be any limit on the court's jurisdiction under 28 U.§.C. § 13345&)!
with respect to civil proceedings arising under title 11 or arising in or related to cases under title 11.7).

EN10. Although the cases speak in terms of a bankruptey court's post-confirmation jurisdiction, they are
relevant fo the determination of whether post-confirmation jurisdiction exists pursuantto 28 U.S.C. §§

1334(a) and (b). See 28 U.$.C. § 167(a}.

EN11. Subsequently, the Fifth Circuit stated that bankruptcy jurisdiction exists if the “outcome [of the
proceading] could aiter the debtor's rights, liabilities, options, or freedom of action ... and which in any way
impacts upon the handling and administration of the bankrupt estate.” Matfer of Majestic Energy Corp.,
835 F.2d 87, 90 (5th Cir.1988).

FN12. Eubanks aiso contends that a reservation of jurisdiction in his pian of reorganization itseif confers
bankruptcy court jurisdiction over these adversary proceedings. | do not reach this issue.

It therefore appears that bankruptey jurisdiction pursuant to 28 U.5.C. §§ 1334(a) and (b} extends to
proceadings that have a * conceivabla effect upon the administration of a bankruptcy case.” in.re Almarc
Corp., 94 B.R. at 385. Proceedings that have a conceivable effect on the debtor's ability to consummate




the confirmed plan fall within the jurisdictional grant. /d,; see afso [p e Pigneer. 141 B.R. at841;. Inre
Greenlay Enorgy Holdings of Pennsylvania, inc. 110 B.R. 173, 184 (Bkrtcy.E.D.Pa.1990) (disputes that
affect operation of confirmed plan as between interested parties, as well as patent ambiguities in the
corffirmed plan, are within bankruptey jurisdiction).

[9] 2] Eubanks' first adversary proceeding, claiming an interest pursuant to the Agreement in a lease
obtained by Esenjay in 1989, could have a conceivable effect on Eubanks' ability to consummate the plan
of reorganization. Eubanks' right to an interest in the lease allegedly erises out of his ownership of
property interests within the Joint Area and subject to the Agresment. These property interests became
part of Eubanks' estate upon the filing of Eubanks' Jitle 11 petition. 11 U.8.C. § 541(a)(1). Eubanks'
complaint afleges that Esenjay was obligated by the Agreement to offer Eubanks an interest in the lease
Esenjay acquired in 1989; had Esenjay made such an offer and had Eubanks accepted, the interest in the
Esenjay lease would have become part of Eubanks' estate. ] !,,!,§ C. 8 541(a)(7). More importantly, any
net income from the interest in the Esenjay [ease that Eubanks is ¢laiming would be used to consummate
the plan.

Simitarly, Eubanks' second complaint alleges that property that otherwise was part of his estate was
fraudulently transferred to Esenjay sometime after December 1988. This transfer was purportedly
pursuant to the bankruptey court's December 16, 1988, order. in brief, Eubanks accuses Esenjay of
stealing his property. Not only was the allegedly converted property part of Eubanks estate, but any net
income from this property would be used to consummate Eubanks plan of reorganization.

Under the broad definition of bankruptey jurisdiction articulated by the Fifth Circuit in Wood, 1 conclude
that Eubanks adversary procsedings fall within the bankruptcy jurisdiction setforthin 28 U.8.C. §
1334(b).

B. Abstention
Section 1334{c}(1), Title 28 of the United States Code states,

Nothing in this section prevents a district court in the interest of justice, or in the interest of comity with
State courts or respect for State law, from abstaining from hearing a particular proceeding arising under
title 11 or arising in or related to a case under titig 11,5412

EN13. Section 1334({¢c)(1) does not allow a district court to abstain in "cases under title 11." Abstention
under 28 U.S.C. § 1334(c)(2) is not applicable to these adversary proceedings. See 1 Collier on
Bankruptcy, 13.01, at 3-77 (15th ed. 19892).

“465 The Fifth Circuit in Wood acknowledged that its broad interpretation of 28 U.S.C. § 1334 would
“bring into federal court matters that should be left to state courts to decide.” Wood, 825 F.2d 20, 93.
Accordingly, the court observed that district courts have the “broad power to abstain {in a bankruptcy
case] whenaver appropriate ‘in the interest of justice, orin the interast of comity with State couris or
respect for State law.’ * Id. {quoting 28 U.8.C. § 1334(c)(1)). ™ Becauss abstention is appropriate under
tha facts and ciraumstances of this case, 1 do not reach the question of whether the adversary
proceedings are “core” or “non-core” proceedings. See 28 U.8.C. § 157.



EN14, “The decision to grant ... abstention ... lies in the powar of the distriet court and we will not reverse
that decision uniess the district court clearly abuses its discretion.” Matfer of Howe, 913 F.2d 1138, 1143

£oth Gir, 1990}

LTS 44

1ol i1 | Eubanks adversary procsedings are at heart state law claims rather than faderal
claims. Al the property in question is located in Jasper County, Mississippi. The Joint Operating
Agreement, including the assignment provision at issue in the first adversary proceeding, will be
interpreted according to state law, The transfer of Eubanks' property subsequent to the December 15,
1988, order by the bankruptcy court was apparently conducted under state taw. 12 while the presence of
state law issues does not preciude bankruptey jurisdiction, the fact that the resolution of these adversary
proceedings will turn entirely on state law is relevant o the determination whether abstention is
appropriate. Cf. [n re Republic Reader's Service, inc.. 81 B R, 422, 429 (B ax, 1887) ( citing
Thompson v. Magnolia Petrofeum Co., 309 U.S. 478 60 S.Ct. 628, B4 |_Ed. 876 (1940)).

EN15. According to Eubanks' complaint, & description of the two property interests (i.e. two leases) that
Eubanks was authorized transfer was attached to the bankruptcy court's December 16, 1988, order. See
Complaint, 1 10, Exhibit 1 attached fo Memorandum in Support, Civil Action No. 92-3152. Eubanks
alleges that he subsequently executed an assignment of property to Esenjay and attached to that
assighment the same description that was attached to the December 16, 1988, order. id. at 11,
Eubanks alleges that a different description, describing property not authorized to be transferred, was
then attached to the assignment before the assignment was recorded in Mississippi. /d. at §] 13. Thus, the
complaint alleges that the assignment executed by Eubanks, and not the order of the bankruptey court,
was improperly altered.

Morsover, the torturous procedural history of Eubanks' claims against Esenjay cries out for abstention
in the interest of justice. These consolidated proceedings are but one of four proceedings in which
Eubanks' claims against Esenjay have been raised. The first proceeding was filed by Conquest
Exploration Company (“Conquest™) and New York Life Oif and Gas Operating Production Partnerships
(“NYLOG") against Esenjay in the 157th District Court of Harris County, Texas (“Texas case”). The
plaintiffs asserted numerous claims similar to those brought by Eubanks in these proceedings, including
the claim that Conquest and NYLOG have rights to oil and gas interests in the Joint Area in Jasper
County, Mississippi. Although Eubanks was not originally a party to the Texas case, Eubarnks has
intervensd in the Texas case and has asserted his claims against Esenjay.

A sacond proceeding was filed by Esenjay in June 1992 against Eubanks, Conquest, NYLOG, and
the American Exploration Company in the Chancery Court for the 2nd Judicial District of Jasper Gounty,
Mississippi (“Mississippi case”). This case involves the same claims being asserted here by Eubanks. The
Mississippi case has been stayed in favor of the Texas case; Eubanks filed an election in the Mississippi
case to subject all his claims against Esenjay to the jurisdiction of the Texas court.

A third action, which is essentially a parallel proceeding to these adversary proceedings, was filed by
Eubanks against Esenjay in Louisiana state court. This case was removed to this Court by Esenjay, and
the parties agreed to administratively close this case in favor of the Taxas case.

*466 Therefore, with the axception of these adversary proceedings filed in bankruptcy court, Eubanks'
claims against Esenjay are now being determined in one forum rather than in three. Eubanks himself hag
already agreed to defer prosecuting his claim in two other forums in favor of the Texas proceedings. | can
d{i;?em no benefit, sither to the judicial systern ar to the parties, in maintaining yet another forum for these
claims.



Accordingly,

IT I8 ORDERED that the orders of the bankrupicy judge granting defendant's metions to dismiss are
REVERSED.

IT IS FURTHER ORDERED that pursuant o 28 U.8.C. § 157(d), the reference of plaintiff's adversary
proceedings to the bankauptoy court is WITHDRAWN.,

IT IS FURTHER ORDERED that pursuant to 28 U.S.C. § 1334(¢)(1), plaintiff's adversary proceadings
are stayed pending resolution of related proceedings in Texas state court.

iT 1S FURTHER ORDERED that the Clerk of Court mark this action closed for statistical purposes.
The parties shall inform the Court when proceedings in the Texas state court action are completed.

E.D.La., 1983,
Eubanks v. Esenjay Petroleum Corp.
152 B.R. 459
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United States Court of Appeals,
Fifth Circuit.

in the MATTER OF James P. WOOD, M.D. and Carol B.
Wood, Debtors.
Dr. Arthur E. WOOD, lii, Plaintiff-Appeliant,
V.
Dr. James P. WOOD, Carol Wood, Woodrow Barham &
Wayne Clinic, P.A., Defendants-Appeliees.

No. 86-4510.
Aug. 286, 1987.

Action was brought against debtors and third party for wrongful appropriation of corporate assets. The
Bankruptcy Court denied defendants' motion to dismiss for lack of subject matter jurisdiction and held that
matter was core procaeding. On appeal, the United States District Court for the Southemn District of
Mississippi, Tom S. Les, J., dismissed complaint for lack of subject matter jurisdiction, and plaintiff
appealed. The Court of Appeals, Wisdom, Circuit Judge, held that: (1) action was within bankruplcy
jurisdiction; (2) nondebtor defendant was properly joined as party; and (3) action was related, noncore
procesding.

Vacated and remanded.

West Headnotes

[1] i1 KevCite Citing References for this Headnote

w51 Bankruptey
51 In General
+~B1HC) Jurisdiction
«:81k2043 Core, Non-Cors, or Related Procsedings in General; Nexus
1251k2043(2) k. Core or Non-Core Proceedings. Most Cited Cases
{Formerly 51k293(1))

The 1984 Bankruptey Act did not change scope of bankruptcy jurisdiction set forth in 1978 Act, but
rather aitered piacement of bankruptey jurisdiction by creating statutory distinction between core and
noncore proceedings and restricting power of bankruptey court to adjudicate the latter. 28 U.S.CA. §

1334

21 iﬁKeggite Citing References for this Headnote

.51 Bankruptcy
51| In General



+H1HC) Jurisdiction .
+21K2043 Core, Non-Core, or Rejatad Proceedings in General; Nexus

4+51k2043(3) K. Relatad Praceadings. Most Cited Cases
{Formerly 51k203(1))

Test for whether matter i3 “related to” bankruptey, within meaning of jurisdiotional statute, is whether
outcame of proceeding could conceivebly have any effect on estate being administered in bankruptoy. 28

U.S.C.A §1334
i8] ié?:‘f'Ke!Cite Citing References for this Headnote

51 Bankruptey
+=81} In General
+-B81UCY Jurisdiction
«+-51k2048 Actions or Proceedings by Trustee or Debtor
+-51k2048.2 k. Core or Related Proceedings. Most Cited Cases
(Formerly 51k2048(2), 51k293(1))

Complaint sesking to recover stock and monies that debtors allegedly appropriated from corporation
owned by debtors and plaintiff was sufficiently related to pending bankruptcy to allow district court to
exercise jurisdiction, though alleged appropriation oecurred postpetition, in that complaint raised dispute
over division of ownership of corporation and postpetition appropriation could conceivably be considered
income from prepetition property. 28 U.S.C.A. § 1334,

fint,
4] 1 KeyCite Citing References for this Headnot

w54 Banknuptoy
w511 In General
=81 C) Jurisdiction
=:51K2062 k. Claims or Proceadings Against Estate or Debtor; Rellef from Stay. Most Cited

(Formerly 51k283(1))

Bankruptey court had jurisdiction over nondebtor, in plaintiffs complaint alleging liability resulting from
joint conduct of debtor and nondebtor defendarts, in that success against any of the defendants would
have potential effect on debtors' estate. 28 U.S.C.A. § 1334,

Rl ]

{5] ] KevCite Giting References for this Headnote

81 Bankruptcy
«=81} In General
+-B1NG) Jurisdiction
w-51k2043 Core, Non-Core, or Related Proceedings in General, Nexus

++51k2043(2) k. Core or Non-Core Proceedings. Most Cited Cases
(Formerly 51k293(1))

If proceeding involves right created by federal bankruptcy law, or is one which
would only arise in bankruptcy, it is core proceeding, but if proceeding does not
invoke substantive right created by federal bankruptcy law and is one that could
exist outside of bankruptcey, it is noncore proceeding, though it may be related to
bankruptcy because of its potential effect on debtor’s estate. 28 U.S.C.A. § 157.



61 iﬁKeyCite Citing References for this Heacinote

81 Bankruptey
1511 In General
=«51{C) Jurisdiction
w=51k2052 K. Claims or Proceedings Against Estate or Debtor; Relief from Stay. Most Cited

Cases
(Formerly 51k293(1))

Claim against debtors alleging appropriation of corporate assets was related, noncore proceeding in
that suit was not based on any right created by federal bankruptcy iaw and was not proceeding that could

arise only in context of bankruptey. 28 U.S.C.A § 157.
*31 Jim Waide, Estes & Waide, Tupelo, Miss., for plaintiff-appellant.

Craig M. Geno, Floyd M. Sulser, Bennett, Lotterhos, Sulser & Geno, Jackson, Miss., Stanford Young,
Waynesboro, Miss., for defendants-appellees.

William H. Leech, Thomas E. Williams, Kenneth W. Barton, Jackson, Miss., for Barham, ‘

Appeal from the United States District Court for the Southern District of Mississippi.

Before WISDOM, WILLIAMS, and HILL, Circuit Judges.

WISDOM, Circuit Judge:

This appeal calls upon us to decipher the jurisdictional provisions of the Bankruptcy Amendments and
Federal Judgsship Act of 1984. A brief history of the Act may cast some light on the nature of our task.

Years of effort to reform the bankruptey laws culminated with the enactment of the Bankruptcy Reform
Act of 1978.F4 As part of its overall goal to create a more efficient procedure for administering
bankruptcies, the 1678 Act vested broad powers in the bankruptcy courts. This reform was short-lived. In
1082 the Supreme Court decided Nprthem Pipeline v. Marathon.”™ % The Court deciared the jurisdictional
provision of the 1978 Act unconstitutional because, in short, it vested Article 1il judicial power in Arlicle 1
judges. Courts were Ieft to their own devices while Congress deliberated & response to Marathon. With
prompting from bench, bar, and law professors with expertise in bankruptcy, Congress responded with
the Bankruptcy Amendments and Federal Judgeship Act of 1984. Essentially, Congress reenacted the
1978 Act, but divided its jurisdictional grant into “core” proceedings, over which the bankruptcy courts
exercise full judicial power-and “otherwise related” or “non-core” proceedings-over which the bankruptcy
courts exercise only limited power. In this case, we must decide two issues: first, whether bankruptcy
juriediction exists; second, if jurisdiction does exist, whether the bankruptey court may proceed over this
matter as a “core” or a “non-core” proceeding.



EN1. : { 2549,

it

ENZ, 458 U.S. 50, 102 S.Ct. 2858 73 L Ed.2d 598 (1882). Marathon provided the impetus for the new
Act. See King, Jurisdiction and Procedure under the Bankrupicy Amendments of 1984, 38 Vand.L Rev,
625 (1985); Note, The Bankruptcy Act of 1984; Marathon Revisited, 3 Yale L. & Pol.Rev. 231 {1984).

This case results from a dispute among the directors/stockholders of a medical dlinic. In 1981, Dr.
James Wood and Dr. Arthur Wood, Hil, formed the Wayne Clinic, P.A,, each becoming the owner of 1000
sharas of stock. In March of 1884, Dr. James Wood and his wife, Carol Wood, filad a Chapter 11
bankrupicy petition in the Southern District Court of Mississippi. In May of 1985, Dr. Arthur Wood filed &
comptaint in the same court is alleging that in November of 1984, Dr. and Mrs. James Wood and
Woodrow Barham, acting together as directors of the clinic, wrongfully issued additional stock to Dr.
James Wood. The complaint stated that in the Spring of 1885, Dr. James Wood received a
disproportionate distribution from the clinic as the resuit of the wrongful stock issuance in violation of the
agreement between Dr. James Wood and Dr. Arthur Wood that they were to be squal partners in the
clinic. The complaint seeks damages and declaratory relief.

The bankruptoy judge of the district denied the defendants’ motion te dismiss for lack of subject-
matter jurisdiction and held that the matter was a core proceeding. On appeal to the district court, the
court held *92 that the matter was neither a “core” proceeding, over which the bankruptey judge had full
judicial power, nor an “otherwise refated” or “non-core” proceeding, over which the bankruptcy judge has
limited judicial power. The court dismissed the complaint for lack of subject-matter jurisdiction. The
plaintiffs appealed to this Court.

The starting point in our analysis is 28 1 .8.C. § 1334. In relevant part this provision provides:

(a) Except as provided in subsection (b} of this section, the district court shall have original and exclusive
jurisdiction of all cases under titie 11.

(b) Notwithstanding any Act of Congress that confers exclusive jurisdiction on a court or courts other than
the district courts, the district courts shall have original but not exclusive jurisdiction of all civil proceedings
arising under titie 11, or arising in or related to cases under titie 1.2

ENS. Pub.L. 98-353, 98 Stat 333.

Section 1334 lists four types of matters over which the district court has jurisdiction:

1. “cases under title 117,

2. "proceedings arising under title 117,



3. proceedings “arising in" a case under title 11, and

4. proceedings “related 10" a case under title 11.

The first category refers meraly to the bankruptcy petition itself, over which district courts (and their
bankruptcy units) have original and exclusive jurisdiction. Qur concem, however, is with the other
proceedings listed in subsection 1334(b), over which the district courts have original, but not exclusive,
jurisdiction.

There is almost no legislative history to guide us in interpreting the 1984 Act. Subsection 1334(b),
however, was taken verbatim from subsectlon 1471¢{b) of the 1878 Act ¥ The legisiative history and
judicial interpretations of that Act therefore are instructive.

EN4. Section 1471(b) of the 1978 Act read, in pertinent part: ~
the district courts shall have original but not exclusive jurisdiction of &li civil proceedings arising under title
11 or arising in or related to cases under title 11.

ENS. Carlffon v. BAWW. Inc.. 751 F.2d 781, 787 n. 7 (5th Cir.1985); In re Safem Morfgage Co.. 783 F.2d

626, 632-34 (6th Cir. 1986). In re Cemefery Devsiopment Corp., S9B.R. 115, 11921
(Bankr.M.D.La.1986).

Legisiative history indicates that the phrase “arising under titie 11, or arising in or related to cases
under title 11" was meant, not to distinguish between different matters, but to identify collectively a broad
range of matters subject to the bankruptcy jurisdiction of federal courts. ¥ congress was concerned with
the inefficiencies of piecemeal adjudication of matters affecting the administration of bankruptcies and
intended to give federal courts the power to adjudicate all matters having an effect on the bankruptey.
Courts have recognized that the grant of jurisdiction under the 1978 Act was broad, B¢

ENB, S.Rep. No. 989, 95th Cong., 2d Sess., 153-54 (1978), reprinted in 1978 U.8.Code Cong. &
Admin.News 5787, 593940,

EN7. Id.

na————

FNB aggr,[ng,v;ﬁggmg,z 3 F.2d 984, 994 (3d Cir.1984); In re Salem Morigage Co. 783 F.2d 626,
3-34 (6th Cir.1986); [n re Cemetery Development Corp., 59 B.R. 115, 121 (Bankr.M.D.1.a.1986).

B ]

M kA Nothing in Marathon suggests that we should read the corresponding provisions of the 1984 Act
differently. The jurisdictional prows:on of the 1978 Act, saction 1471, acoompl:shed two things. First,
subsection {b) vested an expanswe bankruptey jurfsdactmn in the district courts.™ Sacond, subsection (c)
conferred the power to exercise that jurisdictional grant in the bankruptcy courts. 2 The issue in
Marathon*93 was not the constitutionality of subsection (b), but the constitutionality of subsection (c).
Marathon held that Congress could not vest the whole of bankruptey jurisdiction in bankruptcy courie
because the jurisdictional grant encompassed proceedings too far removed from the “core™ of traditional
bankruptcy powers to allow them to be adjudicated by non-Article 1l judges. 2! The hoiding in Marathon



suggeats no concem over the constitutionality of the scope of banlruptay jurisdiotion defined by
Congress; its concern is with the placement of that jurlsdiction in non-Article Il courts. In response to
Marathon, Congress aitered the placemant of bankruptey jurisdiction by creating a statutory distinction
between core and non-core proceadings and restricting the power of bankruptcy courts to adjudicate the
latter. Because Marathon did not compel Congress to reduca the scope of bankruptoy jurisdiction, it
seems plain that Congress intended no change in the scope of jurisdiction set forth in the 1578 Act when
it later enacted section 1334 of the 1584 Act.

FN9. See nole 4,

EN10. Section 1471(c) of the 1978 Act read:
The bankruptoy court for the district in which a case under litle 11 is commenced shall exercise all of the
jurisdiction conferred by this section on the district courts.

FN11. See Marathon 458 U.S. at 71, 102 8.Ct. at 2871, 73 L Ed.2d et 615,

The district court expressed its concern that an overbroad interpretation of section 1334 would bring
into federal court matters that should be left to state courts to decide. We have also expressed the same
concem.™2 Thara is no necessary reason why that concern must be met by restrictive interpretations of
the statutory grant of jurisdiction under gection 1334. The Act grants the district court broad power to
abstain whenever appropriate “in the interest of justice, or in the interest of comity with State courts or
respsct for State faw”.™ The abstention provisions of the Act demonstrate the intent of Congress that
concerns of comity and judiciat convenience should be met, not by rigid limitations on the jurisdiction of
federal courts, but by the discretionary exercise of abstention-when aEggppn‘ate in a particular case.
Here, the possibility of abstention was not raised in the district court.

EN12. See Matter of Paso del Norte Off 785 F.2d 421. 4
FN13.28 1.5.C. 8§ 1334{c)(1).

EN14. In re Salem Morfgage Co., 763 F.2d 626, 635 (6th Cir. 1986).

EN14a. On remand the district court may, of course, consider the abstention issue. -

12114l For the purpose of determining whether a particular matter falls within bankruptoy jurisdiction, it
is not necessary to distinguish between proceedings “arising under”, “arising in a case under”, or “related
fo a case under”, title 11. These references operate conjunctively to define the scope of jurisdiction.
Therefore, it is necessary only to determine whethsr a matfer is al least "related to” the bankruptey. The
Act does not define *related” matters. Courts have articulated various definitions of “related®, but the
definition of the Court of Appeals for the Third Circuit appears o have the most support: “whether the
outcome of that proceeding could conceivably have any effect on the estate being administered in
bankruptcy.” = This definition comports with the legisiative history of the statutory predecessor to
section 1334, Neither Marathon nor general concerns of comity counsel against its use. We adopt it as
our own.



EN18. Pacor, Inc. v, Higgins, 743 F.2d 984, 994 (3d Cir.1984) (emphasis added), accord {n re Dogpatch
U.SA, nc., 810 F.2d 782, 786 (8th Cir.1987); In re Salem Morigage Co. 783 F.2d 626, 634 (6th

Cir.1988); In re Globe Parcel Service, 71 B.R. 323, 326 (E.D.Pa. 1987); In re World Einancigl Seryicas
Cenler, Inc, 84 B R._880, 988 (Bapkr. 8.0.Cal 1886} 7 .. 59 B.R. 118
121 {(Bankr.M.D.La.1886).

31 # Applying this test to case before us, we find that the complaint is sufficiently reiated to the
pending bankruptcy to allow the district court to exercise jurisdiction under section 1334. The complaint
against the bankruptcy debtors could have a conceivable effect on their bankruptey. The plaintiff seeks to
recover stock and monies that the debtors allegedly appropriated from the clinic. They seek to resolve the
disputed allocation of interest in the clinic. To the extent that the debtors’ interest in *94 the clinic, their
stock hoidings, or their withdrawals are now property of the estate, the complaint against them has a
potentiat effect on their estate.

The debtors argue that the compiaint raisas a post-petition claim that wilt not affect their
l:;.emkruptt;y-.f-“”-e Generally, post-petition claims are not dischargeable in bankruptcy and, therefore, do not
affect the estate, N To fall within the court's jurisdiction, the plaintiffs' claims must affect the estate, not
just the debtor. 2 Although we acknowledge the possibility that this suit may ultimately have no sffect on
the bankruptcy, we cannot conclude, on the facts before us, that it will have no conceivable effect. First,
the complaint raises a disputs over the division of ownership of the dlinic. Because the debtors heid their
stack in the clinic befores filing for bankruptey, the disputed share is now part of the estate B2 Second, the
complaint seeks to recover stock and cash withdrawals made after the filing of the petition. Although post-
petition acquisitions of the debtor are generally not part of the estate, they may be estate property in this
case if considered income from pre-petition pmperty.mag We raise these possibilities, not to resolve them,
for that matter is jeft to the district and bankruptcy courts to decide under federal faw, B2t but to iflustrate
the concsivable effect of the complaint on the administration of the bankruptcy.

FN16. The complaint challenges the issuance of stock in November of 1984 and the withdrawal of money
in Spring of 1985, both of which occurred after the filing of the bankruptcy petition in March of 1984,

FN17. See Weinfraub & Resnick, Bankruptcy Law Manual § 5.07 (1986).
Cemetery Development Corp., 58 B.R. 115,121 & n 13 (BankrM.D.La.1
EN19. See 11 U.8.C. § 541.

EN20. See (d, § 541(a)(6}, 541(a)(7).

FN21. See 28 U.S.C. § 1334(d); Texas v. Wellington Resource Corp. 706 F.2d 533, 536 (6th Cir.1983).

Defendant Woodrow Barham argues that even if the court has jurisdiction over the claims against Dr.
James Wood and his wife, it does not have jurisdiction over him because he is not a debtor-in-

bankruptcy. The Bankruptcy Rules incorporate the &iﬁder provisions of the Federal Rules of Civil
Procedure aliowing the joinder of other defendants.”~= Joinder is allowed, however, only if an



Independent basis of federal jurisdiction exists to support the joined claim. 22 We find thet the olaim
against v;oodrow Barham is “related to” the Wood's bankruptey and, thus, its joinder is jurisdictionally
supported.

EN22. See Bankr.Rules 7018-7020.
FN23. Pacor, Ing. v, Higgins, 743 F.2d 984, 994 (3d Cir. 1984).

{41 @The plaintiff has filed one complaint against the defendants seeking liability for their joint
conduct. Success against any of the defendants will have a potential effect on the estate. For example, if
Dr. Wood and his wife are held liable but Barham is not, the bankrupt estate may bear the entire burden
of the judgment. If, on the cther hand, Barham is found jointly liable, the estate may bear only a portion of
the judgment. Moreover, in filing the complaint, the plaintiff challenged the combined actions of both the
debtors and Barham, a non-debtor. Resolution of the dispute wilt necessarily invoive, therefors,
consideration of Barham's involvement in those actions, We find support in the Court of Appeals for the
Sixth Circuit and lower courts, which have held that when the plaintiff alleges liability resulting from the
joint conduct of the debtor and non-debtor defendants, bankruptcy jurisdiction exists over all claims under

soction 1334 a4

EN24. | /s . 783 F.24 626, 634 (6th Cir.18886); In re Zamost, 7 B.R. 859
(Bankr.8.D.Cal. 1980).

We have decided that subject-mafter jurisdiction exists over this proceeding. We must now determine
the placemant of that jurisdiction. Our analysis turns to 28 U.S.C. § 157, the response of Congress to
Marathon and its replacement for subsection 1471(c) of the 1878 Act. In confrast to *95 subsection
1471(c), section 157 does not give bankruptey courts full judicial power over all matters over which the
district courts have jurisdiction under section 1334. With respect to proceedings other than the bankruptey
petition itself, section 157 divides all proceedings into two categories. Subsection 157(b)(1) gives
bankruptcy judges the power to determine “all core proceedings arising under title 11, or arising in a case
under fitle 11" and to enter appropriate orders and judgments. Subsection 157(c)(2) gives the bankruptcy
judge the limited power to hear “a proceeding that is not & core proceeding but that is otherwise related to
a case under title 11” and to submit proposed findings of fact and conclusions of law to the district court,
subject to de novo review. The essential distinction that must be made, therefore, is whether this action is
a core or non-core proceading,

The statute does not define core proceedings. Subsection (b){2) does provide a nonexclusive list of
examples, three of which are arguably relevant here:

{(A) matters concerning the administration of the estate;
{B) atlowanca or disailowance of claims against the estate ...

vy @NC



(O gther praeceedings affecting the liquidation of the assets of the astate or the adjustment of the debtor-
ereditor or the equity security holder relationship....

We note that the ast example is broadly worded; indeed, “procesdings affecting ... the estate” is similar in
scope to the test of jurisdiction: procaadings having a “conceivable effect on the estate”. We decline,
however, to give such a broad reading to subsection 157(b)(2)(0O); otherwise, the entire range of
proceedings under bankruptey jurisdiction would fall within the scops of core proceedings, a result
contrary to the ostensible Eggrpose of the 1984 Act. That purpose is to conform the bankruptcy statute to
the dictates of Marathon.

ENZS. Numerous courts have noted the necessity of defining core proceedings narrowly so as to conform
to the constitutional proscription of M on. E.q.. Piombo Corp. v. Castlerock Properties, 781 F.2d 1569

162 (9th Cir 1986} In re Safefco, Inc., 58 B.R. 781, 788 (Bankr.N.D.Tex 1986Y; In re American Energy.
inc., 50 B.R. 175, 178 (Bankr,D.N.D.1985).

Specifically, Marathon, involved an adversarial proceeding brought by the debtor-in-bankruptcy on a
pre-peatition claim arising under state substantive law against a defendant who had not filed a claim in
bankruptcy. A plurality of the Supreme Court held that the proceeding could not be adjudicated by the
bankruptcy court. The exact extent of Marathon 's holding is subject to debate. Certain principles can be
extracted from its opinions, principles that apparently have been incorporated info the 1984 Act.

Justice Brennan, writing for the plurality, held that only controversias involving “public rights”, rights
provided to an individual by Congress under one of its exceptional powers under the Constitution, may be
removed from Article i courts and delegated to non-Article 1| tribunals. % justice Brennan implicitly
recognized that the exceptional powers of Congress under the bankruptcy clause may sometimes allow
for such delegations of judiciat power:

FN26. 458 U.S. at 69-70, 102 8.Cf. at 2870-71. 73 LEd.2d at 614.

But the restructuring of debtor-creditor relations, which is at the core of the federal bankruptcy power,
must be distinguished from the adjudication of state-created private rights, such as the right {o recover
contract damages that is at issue in this case. The former may well be a “public right,” but the latter
obviously is not.

FN27. Id. at 71, 102 §.Ct. at 2871, 73 L..Ed.2d at 615 (emphasis added).

Concerning the lafter controversy, he noted:

This claim may be adjudicated in federal court on the basis of its relationship to the petition for
reorganization. But this relationship does not transform the state-created right into a matter between the
Government and the petitioner for reorganization. Even in the absence of the *96 federal scheme, the
plaintiff would be able to proceed against the defendant on the state-law contractual claims F

FN28. Id at 72 n, 26, 102 S.Ct at 28721, 26, 73 L.Ed.2d at 615 n. 26.

Two points are suggested by this language. First, bankruptcy judgss may exercise full judicial power over
only those controversies that implicate the peculiar rights and powers of bankruptey or, in Justice
Brennan's words, controversies "at the core of the federal bankruptcy power”. Second, contraversies that



do not depend on the bankruptey laws for their existence-suits that could proceed in another court aven in
the absenca of bankruptcy-are not core proceedings. These points are echoed by Chisef Justice Burger in
his dissent in which he characterized the plurality opinion as follows:

the Court's holding is limited to the proposition ... that a “traditonal® state common-law action, not made
subject to a federal rule of decision, and related only peripherally to an adjudication of bankruptcy under
federal law, must, absent the consent of the litigants, be heard by an “Article 1} court”. =

EN29, /d at 92, 102 8.Ct at 2882 73 1.Ed.2d at 828 (Burger, C.J., dissenting).

Justice White expressed concern, however, that the plurality's holding placed too much emphasis on the
existence of state law issues in the proceeding before bankruptcy court:

Second, the distinction between claims based on state iaw and those based on federal law disregards
the reai character of bankruptey proceedings.... The crucial point to be made is that in the ordinary
bankruptcy proceeding the great bulk of creditor claims are claims that have accrued under state law prior
to bankruptey-claims for goods sold, wages, rent, utilities, and the like.... Every such ¢laim must be filed
and its validity is subject to adjudication by the bankruptcy court. The existence and validity of such
claims Eecurring!y depend on state iaw. Hence, the bankruptey judge is constantly enmeshed in state-law
issues.

FN30. /d. at 9687, 102 S.Ct. _at 2884-85, 73 L.Ed.2d at 631 (White, J., dissenting).

Section 157 of the 1984 Act incorporates the principles suggested in the language of the Marathon
opinions. The reference in the Act to “core” proceedings is taken directly from Justice Brennan's
description of matters that involve the peculiar powers of bankruptcy courts. The Act describes non-core
proceedings as “ctherwise related”, an apparent reference to Chief Justice Burger's description of the
Marathon proceeding as "related only peripherally to an adjudication of bankruptcy”. Mindful of the
fimitations of the plurality's holding and of Justice White's observations concerning state law, Congress
added: “A determination that a proceading is not a core proceeding shall not be made solely on the basis
that its resolution may be affected by State law.”

EN31. 28 U.8.C. § 157(b)}(3).

The meaning of core procesdings is illuminated also by the textual context in which it appears.
Subsection 157(b)(1) vests full judicial power in bankruptey courts over “cora proceedings ansing under
litta 11, or arising in a case under fifle 11.” The preposmonal qualifications of core proceed;ngs are taken
from two of the three categories of jurisdiction set forth in section 1334(b): proceedings “arising under”
fitle 11, “arising in” title 11 cases, and “reiated to” fitle 11 cases. Although the purpose of this language in
section 1334(b) is to define conjunctively the scope of jurisdiction, each category has a distinguishable
meaning. These meanings become relevant because section 157 apparently equates core proceedings
with the categories of “arising under” and “arising in” proceedings.

Congress used the phrase “arising under mjgji" to describe those proceadings that involve a cause
of action created or determined by a statutory provision of title 11. V% Apparently, the phrase was taken
from 20728 1S C & 1331, confemng federal questmn jurisdiction in which it carries a similar and well-
accepted meaning. The meaning of “arising in” proceedings is less clear, but seems to be a reference to
those “administrative” matters that arise only in bankruptcy cases. ™™ in other words, "arising in”




proceedings are those that are not based on any right expresasly created by title 11, but nevertheless,
would have no existence outside of the bankruptcy.

FN32. Seg 1 Collisr on Bankruptcy 13.01 at 3-28 (1987).

EN33, /d. at 3-27.

(3] @As defined above, the phrases "arising under” and “arising in” are helpful indicators of the
meaning of core proceedings. If the proceeding involves a right created by the federal bankruptey law, it
is a core proceeding; for example, an action by the frustee to avoid a preferencs. If the proceeding is one
that would arise only in bankruptcy, it is also a core proceeding; for example, the filing of a proof of dlaim
or an objection to the discharge of a particular debt. If the proceeding does not invoke a
substantive right created by the federal bankruptcy law and is one that could
exist outside of bankruptcy it is not a core proceeding; it may be related to the

bankruptcy because of its potential effect, but under saction 157(¢)(1} it is an “otherwise
related” or non-core proceeding.

Finally, the interpretation of core proceeding based on its equation with “arising under” and “arising in”
proceedings comports with the interpretation suggested by Marathon. Justice Brennan's description of
“core” matters parallels that of matters “arising under” fifle 11-matters invoking a substantive right created
by federal bankruptey law. Moreover, his comment that the matter could have proceeded absent the
bankruptey suggests a contrast with “arising in” procesdings-matters that could arise only in bankruptey.

8l lwe hold, therefore, that a proceeding is core under section 157 if it invokes a substantive right
provided by fitle 11 or if it is a proceeding that, by its nature, could arise only in the context of a
bankruptey case. The proceeding before us does not meset this test and, accordingly, is a non-core
proceeding. The plaintiffs suit is not based on any right created by the federal bankruptcy faw. It is based
on state created rights.™ Moreover, this suit is not a proceeding that could arise only in the context of a
bankruptcy. It is simply a state contract action that, had there been no bankruptcy, could have praceeded
in state court.

EN34, We are mindful that, alone, this circumstance should not be dispositive. 28 U.S.C. § 157(bX3).

The plaintiff argues that his action is iiteéba!gy a claim against the estate, which is expressly defined as
a core proceeding by section 157(b)(2)(B). We disagree. In determining the nature of a proceeding
for purposes of determining core status, the court must look to both the form and the substance of the
proceeding. 2 The form of this action is not that of a “claim” as that term is used in bankruptcy law. A
claim against the estate is instituted by filing a proof of claim as provided by the bankruptcy rules. 2 The
filing of the proof invokes the special rules of bankruptey conceming objections to the ciaim, estimation of
the claim for allowance purposes, and the rights of the claimant to vote on the proposed distribution.
Understood in this sense, a claim filed against the estate is a core proceeding because it could arise only
in the context of bankruptcy. Of course, the state-law right underlying the claim could be enforced in a
state court proceeding absent the bankruptcy, but the nature of the state proceeding would be different
from the nature of the proceading following the filing of a proof of claim. *98 Here, the plaintiff has not filed
a proof of claim and has not invoked the pecutiar powers of the bankruptcy court,



EN386. “Gore procsedings include ... (B) allowance or disallowance of claims against the estate....” 28§

U.8.C. § 157(b}(2)XB).

FN38. See in re World Financial Services Center, Inc., 64 B R_980 984-B7 (Bankr.8.0.Cal.19868). Inre
Salelco, Inc., 58 B R 781, 786-89 {Bankr.N.D. Tex, 1986).

EN37. See Bankr.Rules 3001-3002.

FN38. See In re Criswell, 44 B.R. 95 (Bankr.E.D.Va.1984); Distinguishing Core from Non-Core
Proceedings, Norton Bankr.L.Adviser, No. 1, Jan. 1985, p. 2.

The substance of this action does not support a finding of core status. The essential issue in the
proceedlng is whether the defendants are liable to the plaintiff under state law. The suit does not ralse as
primary issues such matters as dischargeability, allowance of the claim, or other bankrupicy matters.E
Conceivably, a final judgment in this proceeding in the plaintiff's favor may lead to proceedings to allow
the claim or to dlscharge the debt. At this juncture, however, these concerns are speculative and
insubstantial issues in the proceeding. The plaintifPs suit is not a core proceeding.

FN39. Cf. Matter of Colorado Energy Supply, 728 F.2d 1283, 12853-86 (10th Cir. 1984) in which the court

held that a claim for rents under state law was not a “traditional state claim” within the meaning of
Marathon because the plaintiff sought also preferred status under the bankruptcy laws.

The judgment of the district court is VACATED and the case is remanded to the district court for
further proceedings consistent with this opinion.

C.A 5 (Miss.),1987.
Matter of Wood
825 F.2d 80, 17 Collier Bankr.Cas.2d 743, Bankr. L. Rep. P 71,955
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STANLEY R. STASKO

27633 Lexington Parkway
Southfield, Michigan, 48076
Tel. 248-552-0476
July 20, 2005
Leyone Jackson
General Motors Powerirain Product Engineering
823 Joslyn

Pontigc, Michigan 48340

Re: StaleyR. Stasko Empldyment Records

Dear Sir or Madam:

Stanle-y R. Stasko (Social Security #381-68~1710) requires a complete copy of all
employment records pertaining to his work for General Motors Corporation from
approximately CY1978 to approximately CY1 979 and from approximately CY1983 to

CY1995. Please inform me of any necessary relcase forms. I may be reached at the
above address if I can be of any assistance. Thank you for your attention to this

important matter.
Yours truly,

Stanley R. Stasko
SRS/ss
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STANLEY R. STASKO
27653 Lexington Parkway-
Southfield, Michigan, 48076
Tel. 248-552-0476

August 8, 2005

- Leyone Jackson

‘General Motors Powertrain Product Engineeritig:.

823 Joslyn
Pontiac, Michigan 48340

Re: Staley R. Stasko Employment Records

Dear Sir or Madan:

On July 20, 2005, Stanley R. Stasko (Social Security #381-68-1710) requested a
complete copy of all employment records pertaining to.his work for General Motors

Corporation from approximately CY1978 to approximately C'Y1979 and from -
approximately CY1983 {o CY1995. The request was made by 1.8 A. Certified Mail with

Return Réceipt. Please fulfilf this request promptly. Please inform me of any necessary

 release forms. Imaybereachedattheaboveaddress1fIcanbeofanyassrstance Thank

- ha

you for your attention to this important matter.’

YoZly,
Stanley R, Stasko

SRS/ss

Acknowledged by Stmiley R staské before me on the
8th day of August, 2005

Audrey Lee

i

E Mptary public, State of Michigan, County of Oakland

Hy commission expires Dec 1, 2011
‘acting in the County of Oakland
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STANLEY R. §STASKO

27653 Lexington Parkway
Southfield, Michigan, 48076
Tel. 248-552-0476
stasko{@worldnet.att.net
August 24, 2005
Leyone Jackson
General Motors Powertrain Product Engineering
823 Joslyn

Pontiac, Michigan 48340
Re: Staley R. Stasko Employment Records

Dear Sir or Madam:

On July 20, 2005, Stanley R. Stasko (Social Security #381-68-1710) requested a

complete copy of all employment records pertaining to his work for General Motors
Corporation from approximately CY1978 to approximately CY1979 and from
approximately CY1983 to CY1995, The request was made by U.8.A. Certified Mail with

Return Receipt. -

On August 8; 2005, Stanley R. Stasko (Social Security #381-68-1710) requested a
complete copy of all employment records pertaining to his work for General Motors
Corporation from approximately CY1978 to approximately CY1979 and from
approximately CY1983 to CY1995. The request was made by U,5.A, Certified Mail with

Retumn Receipt.

Stanley R. Stasko is requesting this information per the Bullard Plawecki Employes
Right to Know Act.

Stanley R. Stasko requests this information to:

1. determine his employment status at time of departure

2. determine the maximum position Stanley R. Stasko legally qualified for as a
General Motors employee

3. look for possible discrimination by General Motors against Stanley R, Stasko (it
is Stanley R. Stasko opinion that he can compile a reasonable argument that he
should have been one or more levels higher than he was at the time of his

departure)
4. look to see if Stanley R. Stagko legally qualifies to retur to General Motors



Please note that a copy of this letter is being sent to:
Dan Galnat
Attamey
General Motors — Global Headquarters
300 General Motors Renaissance Center
P.O. Box 300
Detroit, Michigan
48265-3000

Please fulfill this request promptly. Please inform me of any necessary refease forms, 1
may be reached at the above address if I can be of any assistance. Thank you for your

attention to this important matter.

Yours truly,

Stafiley R. Stasko

SRS8/ss
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UNITED SYATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STANLEY R. STASKO
27653 Lexington Pkwy Southfield, Michigan 48076
#313-670-6917

Appellant
Creditor — U.S, Bankruptey Court — 8.I. of N.Y.; Case # 09-50026 (REG)
Plaintiff ~ U.S. District Court — E.D. of Mich.; Case # 2:09-CV-14827

Pro Se Litigant

v Case No.
Honorable

MOTORS LIQUIDATION COMPANY

(f/k/a GENERAL MOTORS CORPORATION)

Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, New York 10153

#212-310-8000

Appeliee

Debtor — U.S. Bankruptcy Court — S.D. of N.Y.; Case # 09-50026 (REG)
Defendant — U.8. Distriet Court — E.D. of Mich.; Case # 2:09-CV-14827

- Attorney for Debtors
And Debtors in Possession

NOTICE OF APPEAL
Stanley R. Stasko, the Appellant and Creditor, appeals the entire Order

Denying Motion of Stanley R. Stasko for Relief from the Automatic Stay signed by
Honorable Robert E. Gerber, United States Bankruptcy Judge of the Southern District of
New York on April 21, 2010 (Docket #5532).

The names, addresses, and telephone numbers of the parties to be served

are listed below.

Dated: April 30, 2010 ///

Stanley R. Stasko

27653 Lexington Pkwy Southfield, Michipan 48074
#313-670-6917

Appellant - Pro Se Litigant




List of partiss {0 be served:

Stanley R. Stasko

27653 Lexington Pkwy
Southfield, Michigan 48076
Telephone: (313) 670-6917
Appeliant and Creditor

Pro Se Litigant

Motors Liquidation Company
{f’k/a General Motors Corporation)
Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Appeliee and Debtor

Attorney for Debtors
and Debtors in Possession

2
Document prepared by Stanley R, Stasko 27653 Lexington Pkwy



UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

E

Inre * : Chapter 11 Case No.

MOTORS LIQUIDATION COMPANY, et al, : 09-50026 (REG)
f/k/a General Motors Corp., ef al,

Debtors. (Jointly Administered)

*
L]
.
*
-
-
-
X

-

ORDER DENYING MOTION OF STANLEY R. STASKO FOR RELIEF FROM

THE AUTOMATIC STAY
Upon the motion, dated February 19, 2010 of Stanley R. Stasko [Docket

No. 5151] (the “Motion"), requesting relief from the automatic stay to proceed with case

number 09-14827 (the “Michigan Case™), currently pending in the United States District
Court for the Eastern District of Michigan (the “Michigan Courf”), all as more fully
described in the Motion; and the Court having jurisdiction to consider the Motion and the
requested relicf in accordance with 28 U.S.C. §§ 157 and 1334 and the Standing Order
M-61 Referring to Bankruptcy Judges for the Southern District of New York Any and All
Proceedings Under Tiﬂe__l 1, datgd July IQ, _1_984 (Ward, Ac;ting CJ), anci gg}pgid@rgﬁgp |
of the Motion being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being
proper before this Court pursuant to 28 [1.5.C. §§ 1408 and 1409; and Motors

Liquidation Conipany and its affiliated debtors having filed their opposition to the
Motion {Do_cket No. 5390] (the “Opposition™); and the Court having held a hearing to

consider the requested relief on April 8, 2010 (the “Hearing"); and based upon the



Motion, the Opposition, and the record of the Hearing, and all of the proceedings before

the Court, jt is

ORDERED that for the reasons set forth on the record of the Hearing, the
Motion is DENIED; and it is further

ORDERED that Mr. Stasko shall give notice of this ruling to the Michigan
Court; and it is further

ORDERED that Mr. Stasko shall withdraw the Michigan Case; and it is
forther

ORDERED this Court shall retain jurisdiction to hear and determine all
matters arising from or related to the implementation, interpretation and/or enforcement
of this Order.
Dated: New York, New York

April 21,2010
s/ Robert E. Gerber

THE HONORABLE ROBERT E. GERBER
UNITED STATES BANKRUPTCY JUDGE



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
AFFIRMATION OF SERVICE

A copy of the (1) Notice of Appeal has been served upon the Debtor in the manner
indicated below:
Name of Debtor Served: Motors Liguidation Company

(f’k/a General Motors Corporation)

Weil, Gotshal & Manges LLP

767 Fifth Avenue New York, New York 10153
Date of Service: May 1, 2010
Method of Service and Declaration: 1, Stanley R. Stasko, served Debtor by U.S. Priority
mail a copy of the above specified items, I declare the information contained in this

Affirmation of Service is true and correct.

Signature of Server: eé ’éé

Server’s Address; 27653 Lexington Pkwy Southfield, Michigan 48076 #313-670-6917
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