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1.
M

otors
L

iquidation
C

om
pany

(“M
L

C
”)

subm
its

this
m

otion
to

dism
iss

the
A

dversary
C

om
plaints

filed
by

plaintiffs
N

ew
U

nited
M

otor
M

anufacturing,

Inc.
(“N

U
M

M
I,”

and
its

com
plaint,

the
“N

U
M

M
I

C
om

plaint”)
and

T
oyota

M
otor

C
orporation

(“T
oyota,”

and
its

com
plaint,

the
“T

oyota
C

om
plaint”)

(the
N

U
M

M
I

C
om

plaint
and

the
T

oyota
C

om
plaint,

the
“A

dversary
C

om
plaints,”

and
N

U
M

M
I

and

T
oyota,

the
“P

laintiffs”),
pursuant

to
F

ederal
R

ules
o
f

C
ivil

P
rocedure

8
and

1 2(b)(6),
as

incorporated
by

F
ederal

R
ules

o
fB

ankruptcy
P

rocedure
7008

and
7012,

for
failure

to

state
a

claim
upon

w
hich

reliefcan
be

granted.

P
R

E
L

IM
IN

A
R

Y
S

T
A

T
E

M
E

N
T

2.
N

U
M

M
I,

an
autom

obile
m

anufacturer
and

privately
held

C
alifornia

corporation
form

ed
in

1983
as

a
joint

venture
betw

een
T

oyota
and

M
L

C
,

has

filed
the

N
U

M
M

I
C

om
plaint

asserting
claim

s
against

M
L

C
o
f

approxim
ately

$500

m
illion.

T
he

N
U

M
M

I
C

om
plaint

alleges
(i)

that
M

L
C

breached
various

contracts

relating
to

the
supply

and
purchase

o
f

autom
obiles

(P
ontiac

V
ibes)

and
com

ponent
parts

from
N

U
M

M
I,

(ii)
that

M
L

C
breached

its
covenant

o
f

good
faith

and
fair

dealing
and

(iii)

prom
issory

estoppel
based

on
M

L
C

’s
conduct

during
the

course
of

the
joint

venture.

S
im

ilarly,
T

oyota
has

filed
the

T
oyota

C
om

plaint
asserting

claim
s

of
over

$73
m

illion,

plus
additional

contingent
and

unliquidated
am

ounts
based

largely
on

the
sam

e
claim

s

alleged
by

N
U

M
M

I
in

the
N

U
M

M
I

C
om

plaint.’
B

ecause
these

claim
s

are
com

pletely

lacking
in

m
erit,

the
A

dversary
C

om
plaints

should
be

dism
issed

in
their

entirety.

T
oyota

additionally
contends

that
(1

M
L

C
is

responsible
for

“rem
ediating

the
environm

ental
dam

age
at

the
F

rem
ont

P
lant”

and
(2)

that
M

L
C

m
ust

reim
burse

T
oyota

for
N

U
M

M
I’s

unpaid
w

orkers’
com

pensation
costs.

T
hese

claim
s

fail
as

a
m

atter
of

law
.

F
irst,

w
ith

regard
to

the
environm

ental
rem

ediation
claim

s.
T

oyota
fails

to
allege

that
it

actually
has

incurred
any

costs
associated

w
ith

the
environm

ental
clean

up
“reqm

rcd
at

the
F

rem
ont

P
lant,”

m
uch

less
the

am
ount

of
such

costs.,
the

source
o

f
T

oyota’s
legal

obligation



3.
A

s
set

forth
below

and
as

conceded
by

T
oyota

and
N

U
M

M
I,

the

relationship
betw

een
and

am
ong

M
L

C
,

T
oyota

and
N

U
M

M
I

w
as

governed
by

clear
and

unam
biguous

contracts.
B

ut
contrary

to
N

U
M

M
I

and
T

oyota’s
argum

ents,
these

contracts
do

not
require

M
L

C
to

purchase
any

set
am

ount
of

vehicles
from

N
U

M
M

I,
to

purchase
vehicles

in
perpetuity

or
to

com
pensate

T
oyota

and
N

U
M

M
I

for
any

costs

associated
w

ith
M

L
C

’s
determ

ination
not

to
continue

purchasing
vehicles

from
N

U
M

M
I.

M
oreover,

the
contracts

do
not

require
M

L
C

to
pay

for
N

T
JM

M
I’s

w
ind

dow
n

costs.
T

o

the
contrary,

the
agreem

ents
are

clear
that

M
L

C
had

“no
obligation

to
purchase

any

products”
and

that
m

arket
dem

and
and

express
w

ritten
sales

contracts
for

the
products

w
ould

determ
ine

TV
ILC’s

purchases
from

N
T

JM
M

I.

4.
F

aced
w

ith
express

contractual
language

that
squarely

rebuts
any

notion
that

M
E

C
has

breached
any

agreem
ent

w
ith

N
T

JM
M

I
or

T
oyota,

T
oyota

attem
pts

to
go

beyond
the

contracts
-
-

asserting
that

“
N

M
M

I
is

a
unique

joint
venture,”

T
oyota

C
ornpl.

8,
and

further
contending

that
“[T

oyota]
and

M
L

C
forged

a
special

relationship,

stricter
than

the
m

orals
of

the
m

arket,”
T

oyota
C

om
pl.¶

9.
S

im
ilarly,

according
to

N
U

M
M

I,
“M

L
C

had
a

special
relationship

w
ith

N
U

M
M

I
that

w
as

unlike
standard

custom
er-supplier

relationships
in

the
autom

otive
industry.”

N
U

M
M

I
C

om
pi.¶

24.
B

ut

these
alleged

facts,
even

if
true,

have
no

bearing
on

the
parties’

legal
rights

and

obligations
under

the
plain

language
o
f

the
agreem

ents
on

w
hich

N
U

1
M

I
and

T
oyota

rely.
W

hat
is

relevant
here

are
the

unam
biguous

term
s

o
f those

agreem
ents,

w
hich,

as

detailed
below

,
M

L
C

did
not

breach.

to
pay

them
,

or
the

source
o

f
M

L
C

’s
obligation

to
reim

burse
T

oyota
for

them
.

S
econd,

w
ith

regard
to

the
w

orkers’
com

pensation
claim

,
T

oyota
sim

ilarly
fails

to
allege

that
it

actually
has

incurred
any

costs
associated

w
ith

its
potential

v
o

rk
ers

com
pensation

liability.
See

A
rgum

ent
B

,
iif

r
a
.



5.
T

oyota
and

N
U

M
M

I’s
claim

s
for

breach
o
lg

o
o
d

faith
and

fair

dealing
and

prom
issory

estoppel
sim

ilarly
m

ust
fail

because
the

express
contractual

language
does

not
require

M
L

C
to

continue
purchasing

the
V

ibe
or

require
M

L
C

to
act

in

any
m

anner
different

from
how

it
conducted

itself
during

the
joint

venture.
A

ccordingly,

the
N

U
M

M
I

and
T

oyota
A

dversary
C

om
plaints

each
should

be
dism

issed
w

ith
prejudice

for
failure

to
state

a
claim

upon
w

hich
reliefm

ay
be

granted.

S
T

A
T

E
M

E
N

T
O

F
F

A
C

T
S

A
.

T
he

P
arties

6.
N

U
M

M
I.

P
laintiffN

L
JM

M
I

is
a

C
alifornia

closely-held

corporation
w

ith
its

principal
place

o
fbusiness

in
F

reem
ont,

C
alifornia.

N
U

M
M

I
C

ornpl.

¶
10.

A
lthough

N
U

M
M

I
w

as
founded

as
a

joint
venture

betw
een

T
oyota

and
M

L
C

in

1983,
it

operated
as

an
independent

C
alifornia

corporation
engaged

in
the

production
o
f

autom
obiles

and
com

ponent
parts

for
nearly

thirty
years.

Id.;
see

also
T

oyota
C

om
pl.

8.

7.
T

oyota.
P

laintiffT
oyota

is
a

Japanese
corporation

and
autom

obile

m
anufacturer.

T
oyota

is
a

50%
shareholder

o
f

N
U

M
M

I.
T

oyota
C

om
pi.¶

1.

8.
M

L
C

.
D

efendant
M

L
C

is
a

D
elaw

are
corporation

and
the

prim
ary

debtor
in

the
chapter

11
proceedings

com
m

enced
on

June
1,2009

in
this

C
ourt.

N
U

M
M

I
C

om
pl.¶

11.
M

L
C

is
a

50%
shareholder

o
fN

U
M

M
I.

Id.
A

s
this

C
ourt

is

aw
are,

on
July

10,
2009,

M
L

C
sold

substantially
all

of
its

assets
to

G
eneral

M
otors,

L
L

C

(“N
ew

G
M

”).
Id.

M
L

C
did

not
sell

its
50%

shareholder
interest

in
N

U
M

M
I

to
N

ew

G
M

.
Id.B

.
T

he
C

reation
O

f
N

U
M

M
I

A
nd

A
nnual

V
ehicle

P
rothiction

P
rio

r
T

o
T

he
P

etition
D

ate



9.
O

n
or

about
D

ecem
ber

23,
1983,

M
L

C
and

T
oyota

established

N
U

M
M

I
for

the
purposes

o
f

sharing
autom

otive
technology

and
m

anufacturing

autom
obiles

and
com

ponent
parts

for
resale

by
M

L
C

and
T

oyota
in

the
U

nited
States.

N
U

M
M

I
w

as
established

as
ajoint-venture

betw
een

M
L

C
and

T
oyota,

w
ith

each
ow

ning

50%
o
f

N
U

M
M

I’s
outstanding

capital
stock.

10.
N

U
M

M
I’s

m
anufacturing

facility
is

approxim
ately

5.5
m

illion

square
feet

under
roof

and
sits

on
roughly

380
total

acres.
N

U
M

M
I

C
om

pi.¶
25.

A
s

o
f

the
com

m
encem

ent
o
f

M
L

C
’s

chapter
11

case
(the

“P
etition

D
ate”),

N
U

M
M

I’s
annual

vehicle
production

volum
e

consisted
o
f

approxim
ately

230,000
passenger

cars
and

160,000
light

trucks.
In

particular,
N

U
M

M
I

produced
the

P
ontiac

V
ibe

for
M

L
C

and
the

T
oyota

C
orolla

and
T

oyota
T

acom
a

T
ruck

for
T

oyota.
Id.¶

31.
F

or
calendar

years
2008

and
2009,

N
T

JM
M

I’s
annual

vehicle
production

allocation
betw

een
T

oyota
and

M
L

C
w

as

approxim
ately:•

160,000
T

oyota
C

orollas
produced

for
T

oyota;

•
160,000

T
oyota

T
acom

a
T

rucks
produced

for
T

oyota;
and

•
65,000

P
ontiac

V
ibes

produced
for

M
L

C
.

T
hus,

approxim
ately

71
%

o
f

the
passenger

cars
and

100%
o
fthe

light
trucks

produced
at

N
U

M
M

I
w

ere
allocated

to
T

oyota
and,

in
total,

M
[.C

’s
allocation

o
f

vehicles
w

as

approxim
ately

17%
of

the
total

vehicle
production

at
N

U
M

M
I

prior
to

the
P

etition
D

ate.

T
oyota

C
om

pi.¶
36.

A
lthough

N
U

M
lI

produced
vehicles

prim
arily

for
M

L
C

from

1983
through

the
1990s,

as
m

arket
conditions

and
consum

er
dem

and
changed

in
the

subsequent
decades,

N
U

M
M

I
began

to
produce

substantially
m

ore
vehicles

for
T

oyota

than
for

M
L

C
.

4



C
.

T
h

e
C

o
n
tro

llin
g

A
g
reem

en
ts

A
nd

O
th

er
D

o
cu

m
en

ts
R

eferen
ced

In
T

h
e

N
U

M
M

I
A

nd
T

o
y
o
ta

A
d
v
ersary

C
o

m
p

lain
ts

11.
A

lthough
N

U
M

M
I

and
T

oyota
reference

and
attach

num
erous

“agreem
ents,”

m
em

oranda
and

sales
m

anuals
to

the
A

dversary
C

om
plaints,

none
require

M
L

C
to

purchase
any

specific
or

m
inim

um
am

ount
of

vehicles
or

com
ponent

equipm
ent

m
anufactured

by
N

U
M

M
I,

nor
do

they
require

M
L

C
to

reim
burse

N
LTM

M
1

for
costs

associated
w

ith
its

w
ind

dow
n

o
f

operations.
A

s
set

forth
below

and
in

the
A

rgum
ent,

each
o
f

the
controlling

agreem
ents

discussed
below

dem
onstrates

that
the

breach
o
f

contract
claim

s
set

forth
in

the
A

dversary
C

om
plaints

are
entirely

lacking
in

any
legal

or

factual
basis.

1.
T

h
e1

9
8
3
M

O
U

12.
O

n
F

ebruary
17,

1983,
M

L
C

and
T

oyota
s
ie

d
a

M
em

orandum
o
f

U
nderstanding

(the
“1983

M
O

U
”).

A
copy

of
the

1983
M

O
U

is
annexed

hereto
as

E
xhibit

A
.

T
he

1983
M

O
U

sets
forth

the
parties’

initial
understanding

and
basic

param
eters

ofhow
the

N
U

M
M

I joint
venture

w
ould

o
p
erate,
2

but
w

as
drafted

before

N
U

M
M

I
w

as
incorporated

or
any

definitive
docum

ents
w

ere
executed

establishing
the

N
U

M
M

I
joint

venture.
N

T
JM

M
I

C
om

pl.¶
19.

N
U

M
M

I
is

therefore
not

even
a

party
to

the
1983

M
O

U
.

See
E

x.
A

at
1.

S
ubsequent

to
the

1983
M

O
U

and
as

part
o

f
N

U
M

M
I’s

incorporation,
the

parties
entered

into
a

definitive
S

hareholders’
A

greem
ent

(defined

below
).

T
he

S
hareholders’

A
greem

ent
form

ally
m

em
orialized

the
responsibilities

o
f

the

2
N

U
M

M
I

C
ornpl.

I
T

oyota
C

om
pi.¶

8.
See

E
x.

A
at

1
(“1

he
purpose

o
f

this
M

em
orandum

is
to

su
n
m

arize
the

current
understanding

o
f

T
oyota

and
[M

L
C

1
regarding

the
basic

param
eters

o
f

this
lim

ited
m

anufacturing
arrangem

ent.”).



parties
and

set
forth

how
N

L
M

M
1

w
ould

operate.
N

ot
surprisingly,

the
S

hareholders’

A
greem

ent
expressly

superseded
the

1983
M

O
U

.

2.
T

he
S

hareholders’
A

treem
ent

13.
O

n
F

ebruary
21,

1984,
M

L
C

,
T

oyota
and

N
U

M
M

I
entered

into
a

S
hareholders’

A
greem

ent
(as

am
ended,

the
“S

h
areh

o
ld

ers’
A

g
reem

en
t”)

relating
to

the

m
anagem

ent
and

governance
o
f

N
U

M
M

I,
a

copy
o
f w

hich
is

annexed
hereto

as
E

xhibit

B
.

T
he

S
hareholders’

A
greem

ent
specifically

states
that

N
U

M
M

I
has

a
“separate

and

distinct
existence

from
each

o
f

its
S

hareholders,”
E

x.
B

at
1,

and
that

except
for

each
o
f

the
S

hareholder’s
initial

contributions
m

ade
pursuant

to
a

separate
S

ubscription

A
greem

ent
(as

defined
below

),
N

U
M

M
I

w
ould

fund
its

ow
n

w
orking

capital

requirem
ents

and
“be

responsible
for

the
paym

ent
o
f

all
o
f

its
ow

n
expenses.”

E
x.

B
at

§S
4.2;

4.3.
Since

its
inception

and
in

accordance
w

ith
the

S
hareholders’

A
greem

ent,

N
U

M
M

I
has

observed
all

corporate
form

alities
and

operated
and

held
itself

out
to

creditors
and

business
partners

as
a

distinct
legal

entity
from

M
L

C
and

T
oyota.

14.
W

ith
respect

to
N

U
M

M
I’s

corporate
governance,

the

S
hareholders’

A
greem

ent
further

provides
that

M
L

C
and

T
oyota

w
ould

elect
or

designate

an
equal

num
ber

o
f

directors
on

the
board

o
f

directors
o

fN
U

M
M

I
(the

“B
o
ard

”),
but

that

the
P

resident
of

N
U

M
M

I,
also

a
voting

B
oard

m
em

ber,
w

ould
be

designated
by

T
oyota

and
serve

“at
the

pleasure
o
f

a
m

ajority
of

the
[T

oyota]
D

irectors.”
E

x.
B

at§
3.5;

4•3•3

3.
T

he
S

ubscription
A

greem
ent

‘
B

ecause
the

P
resident

o
f

the
B

oard
w

as
selected

by
T

oyota
arid

also
served

as
a

voting
B

oard
m

em
ber.

T
o

o
ta

had
the

pow
er

to
c
o
n
tro

l
a

m
a
jo

rity
of

the
B

oard.
A

dditionally,
the

S
hareliolders

A
greem

ent
provides

that
all

other
officers

o
f

N
U

M
M

I
are

selected
by

the
T

oyota-designated
P

resident
(after

consultation
w

ith
the

B
oard)

and
“serve

at
the

pleasure
of

the
P

resident.’
E

x.
B

at
§3.5.

T
hus,

T
oyota

had
both

the
pow

er
to

exercise
m

ajority
control

of
the

B
oard

and
to

select
all

ofN
U

M
M

I’s
officers.

6



15.
In

connection
w

ith
entering

into
the

S
hareholders’

A
greem

ent,

M
L

C
,

T
oyota

and
N

U
M

M
I

entered
into

a
S

ubscription
A

greem
ent,

dated
F

ebruary
2

1,

1984
(as

am
ended,

the
“S

u
b
scrip

tio
n

A
g

reem
en

t”),
to

provide
for

the
funding

and

capitalization
of

N
U

M
M

I.
A

copy
of

the
S

ubscription
A

greem
ent

is
annexed

hereto
as

E
xhibit

C
.

P
ursuant

to
the

S
ubscription

A
greem

ent,
M

L
C

and
T

oyota
each

initially

contributed
assets

valued
at

approxim
ately

$100
m

illion
to

fund
N

U
M

M
I:

(i)
M

L
C

contributed
the

F
rem

ont,
C

alifornia
m

anufacturing
facility

and
adjacent

land
valued

in

the
S

ubscription
A

greem
ent

at
$89

m
illion

in
1984

(the
“F

rem
o

n
t

P
la

n
t”

)
4

and

$11
m

illion
in

cash
and

(ii)
T

oyota
contributed

$100
m

illion
in

cash.
E

x.
C

at§
1.1;

16.
In

accordance
w

ith
its

lim
ited

obligations
tinder

the
S

ubscription

A
greem

ent,
M

L
C

has
m

ade
all

required
contributions

and
discharged

all
o
f

its
duties

and

responsibilities
required

tinder
the

S
ubscription

A
greem

ent
and

am
endm

ents
related

th
ereto

.
5

4.
T

he
V

ehicle
S

upply
A

greem
ent

17.
T

he
V

ehicle
S

upply
A

greem
ent

(the
“V

S
A

”)
outlines

the

fram
ew

ork
for

the
supply

and
purchase

o
f

products
from

N
U

M
M

I
and

w
as

entered
into

contem
poraneously

w
ith

the
S

hareholders’
A

greem
ent

and
S

ubscription
A

greem
ent.

A

A
ccording

to
recent

press
reports,

the
A

lam
eda

C
ounty

A
ssessor

provided
three

diffirent
assessm

ents
in

2009
that

totaled
S

1.07
billion

for
the

land,
equipm

ent
and

buildings
initially

contributed
by

M
L

C
to

N
U

M
M

I
pursuant

to
the

S
ubscription

A
greem

ent.
See

K
atherine

C
onrad,

R
eal

estate
developers

peg
N

U
M

M
I

a
o
n
c
e
-in

-a
-I/e

tiin
e

o
p
p
o
rtu

n
ity

’,
M

arch
19,

2010,
http://w

w
w

.bizjourna1s.com
/sanjose/stories/

2010/03/22/story5htm
l

(last
visited

D
ecem

ber
23,

2010).

T
he

S
hareholders

am
ended

the
S

ubscription
A

greem
ent

on
D

ecem
ber

15.
1989

to
provide

For
an

additional
$30

m
illion

cash
contribution

from
each

o
f

M
L

C
and

T
oyota,

and
again

am
ended

the
S

ubscription
A

greem
ent

on
D

ecem
ber

1,
1992,

to
provide

for
an

additional
$25

m
illion

in
cash

contribution
from

each
of

M
L

C
and

T
oyota.

E
x.

C
A

m
endm

ent
at

1-2;
E

x.
C

S
econd

A
m

endm
ent

at
1-2.
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copy
o
f

the
V

SA
is

annexed
hereto

as
E

xhibit
D

.
A

lthough
the

V
S

A
sets

forth
certain

aspirations
and

m
arket

expectations
betw

een
the

parties
regarding

production
dem

and
for

the
products,

it
does

not
require

M
L

C
to

purchase
any

m
inim

um
num

ber
o
f products

from
N

U
M

M
L

R
ather,

the
V

S
A

specifically
states

that
“m

arket
dem

and
for

the
products

that
can

be
generated

in
the

areas
in

w
hich

[M
L

C
]

expects
to

sell
them

w
ill

govern
the

purchase
com

m
itm

ents
o
f

the
parties

as
to

all
P

roducts.”
E

x.
D

at§
4.1(b).

18.
In

fact,
under

the
V

S
A

,
all

purchase
com

m
itm

ents
by

M
L

C
o
f

N
1.JM

M
I

products
w

ere
governed

by
separate

individual
sales

contracts,
w

hich
w

ere

negotiated
and

executed
on

an
ongoing

basis
based

on
fluctuating

m
arket

dem
and

for
the

products.
See

T
oyota

C
om

pl.
at¶{

33,
34c-d;

N
U

M
M

I
C

om
pi.

at¶MJ 3
5
3
6
,

37c-d.
T

o

this
end,

the
V

S
A

states
that

“each
purchase

and
sale

transaction
betw

een
the

JV

C
om

pany
and

[M
L

C
]

relating
to

the
P

roducts
shall

be
governed

by
an

individual
sales

contract,
it

being
agreed

w
ithin

that
context

that
the

JV
C

om
pany

has
no

obligation
to

supply
and

/M
L

C
J

has
no

obligation
to

purchase
any

P
roducts

until
the

parties
enter

into

such
a

contract.”
E

x.
D

at§
4.2

(em
phasis

added).
N

otably,
although

both
T

oyota
and

N
T

JM
M

J
adm

it
that

M
L

C
’s

com
m

itm
ent

to
purchase

products
from

N
T

JM
M

I
w

as

governed
by

these
individual

sales
contracts,

T
oyota

C
om

pl.¶
33;

N
U

M
M

I
C

om
pi.¶

35,

neither
o
f

the
A

dversary
C

om
plaints

identifies
any

outstanding
individual

sales
contract

that
w

ould
require

M
L

C
to

purchase
any

products
from

N
U

M
M

I.
N

one
are

identified
by

either
N

U
M

M
I

or
T

oyota
because

as
ofthe

P
etition

D
ate

there
w

ere
no

outstanding

individual
sales

contracts
rem

aining
that

obligated
M

L
C

to
purchase

any
products.

19.
M

oreover
-
-

as
both

N
U

M
M

I
and

T
oyota

fail
to

acknow
ledge

in

their
A

dversary
C

om
plaints

-
-

the
V

S
A

has
a

force
m

ajeure
provision

that
provides

that

8



“[aJny
delay

in
or

failure
of

the
perform

ance
of

any
p

arty
..

.shall
be

excused
if

and
to

the
extent

caused
by

occurrences
beyond

such
party’s

control,
including,

but
not

lim
ited

to
,.

.
.discontinuance

or
curtailm

ent
o
f

the
m

anufacture
o
f

the
P

roducts
ordered.”

Ex.
D

at§
6.1.

A
s

discussed
in

m
ore

detail
below

,
the

P
ontiac

brand,
w

hich
w

as
the

only
line

o
f

M
L

C
vehicles

m
anufactured

at
N

L
JM

M
I

prior
to

the
P

etition
D

ate,
w

as
discontinued

after

M
L

C
and

the
U

nited
S

tates
G

overnm
ent

(the
“F

ed
eral

G
o
v
ern

m
en

t”)
and

E
xport

D
evelopm

ent
C

anada
(“E

D
C

,”
and

together
w

ith
the

F
ederal

G
overnm

ent,
the

“G
o

v
ern

m
en

t
L

en
d

ers”),
M

L
C

’s
lenders

o
f

last
resort,

determ
ined

that
M

L
C

needed
to

phase
out

P
ontiac

and
its

other
non-core

brands
as

a
central

com
ponent

o
f

its

com
prehensive

business
reorganization.

5.
T

he
2006

M
em

orandum
O

fU
nderstanding

20.
T

he
2006

M
em

orandum
of

U
nderstanding

(the
“2006

M
O

U
”)

relates
to

the
production

and
pricing

o
f

P
ontiac

V
ibes

and
T

oyota
C

orollas
to

be

m
anufactured

at
N

U
M

M
I

from
January

2008
through

D
ecem

ber
2012.

A
copy

o
f

the

2006
M

O
U

is
annexed

hereto
as

E
xhibit

E.
A

s
w

ith
the

V
SA

,
the

2006
M

O
U

sets
forth

certain
aspirations

and
m

arket
expectations

for
the

dem
and

o
f

these
vehicles,

but
does

not

provide
for

a
com

m
itm

ent
by

M
L

C
to

purchase
any

m
inim

um
num

ber
o
f

vehicles
from

N
U

M
M

I.

21.
T

o
this

end,
as

both
N

U
M

M
I

and
T

oyota
concede

in
their

A
dversary

C
om

plaints,
T

oyota
C

om
pl.

36;
N

U
M

M
I

C
om

pi.¶{
43,

the
2006

M
O

U

specifically
states

that
“[M

L
C

I
w

ill
have

a
right

to,
hut

notan
obligation

to,
purchase

the

P
roducts

[vehiclcsj
from

N
IJM

M
I.”

E
x.

E
at§

1(3)
(em

phasis
added).

In
addition,

given

the
uncertainty

o
f

m
arket

dem
and,

the
parties

agreed
to

“annually
review

all
o
f

the

9



contents
described

[in
the

2006
M

O
U

I”
because

“changes
in

the
m

arket
conditions

for

the
P

roducts
m

ight
m

ake
the

contents
described

in
[the

2006
M

O
U

]
inconsistent

w
ith

the

continued
viability

o
fN

U
M

M
I

and
the

profitability
on

sales
o
f

the
P

roducts.”
E

x.
E

at

§7.

22.
N

one
o
fthe

agreem
ents

discussed
above

and
relied

upon
by

the

P
laintiffs

to
substantiate

their
claim

s
require

M
L

C
to

purchase
any

specific
or

m
inim

um

am
ount

o
f

products
m

anufactured
by

N
U

M
M

I,
nor

do
they

give
rise

to
any

w
ind-dow

n

liabilities
on

behalf
o
f

M
L

C
as

a
50%

shareholder
in

N
U

M
M

I.
A

ccordingly,
as

discussed

in
m

ore
detail

below
,

the
A

dversary
C

om
plaints

contain
no

supportable
legal

or
factual

basis
and

should
be

dism
issed.

II.
T

h
e

E
v
en

ts
L

ead
in

g
T

o
T

h
e

P
h

ase
O

u
t

O
f

T
h

e
P

o
n
tiac

B
ran

d

23.
T

he
events

leading
up

to
the

bankruptcy
filing

o
f

M
L

C
have

been

described
at

length
in

the
June

1,2009
A

ffidavit
o
f

F
rederick

A
.

H
enderson

P
ursuant

to

L
ocal

B
ankruptcy

R
ule

1007-2
(the

“H
en

d
erso

n
A

ffidavit”),
D

ocket
#

21,
and

in

countless
other

pleadings
filed

in
these

chapter
11

cases.
B

y
now

,
the

C
ourt

and
all

parties
in

interest
are

intim
ately

fam
iliar

w
ith,

am
ong

other
things,

the
global

econom
ic

crisis
and

drastic
decline

in
m

arket
dem

and
for

M
L

C
vehicles

that
led

to
the

com
m

encem
ent

o
f

these
chapter

11
cases.

See
H

enderson
A

ffidavit
at¶

9-14,
30-47.

T
herefore,

they
w

ill
not

be
repeated

at
length

here.
H

ow
ever,

for
purposes

o
f

this

m
otion,

it
is

im
portant

to
reiterate

som
e

o
f

the
key

events
that

took
place

prior
to

the

P
etition

D
ate,

especially
as

they
relate

to
M

L
C

’s
decision,

upon
consultation

w
ith

the

G
overnm

ent
L

enders,
to

discontinue
the

P
ontiac

brand
as

part
o
f

M
L

C
’s

com
prehensive

business
restructuring.

See
id.

at¶MJ
13,

49-64.

10



24.
From

January
2008

to
January

2009,
the

seasonally
adjusted

annualized
sales

rate
of

new
vehicles

sold
in

the
U

nited
S

tates
declined

from
15.6

m
illion

vehicles
to

9.8
m

illion
vehicles,

representing
a

37%
decline.

See
id.

at¶
11.

O
n

or

around
N

ovem
ber

3,
2008,

M
L

C
publicly

announced
that

its
sales

for
O

ctober
had

plunged
45%

from
the

sam
e

m
onth

the
year

before,
and

that
itm

ight
run

out
of

cash
by

the
end

o
f

the
year

w
ithout

help
from

the
F

ederal
G

overnm
ent.

6

25.
W

ith
respect

to
the

P
ontiac

brand
(and

the
V

ibe
in

particular),
sales

had
been

seriously
deteriorating

for
alm

ost
a

decade
and

w
ere

trending
even

low
er

prior

to
the

P
etition

D
ate.

B
etw

een
1999

and
2008,

the
num

ber
o
f

P
ontiac

cars
sold

in
the

U
.S.

decreased
from

552,350
to

246,659,
an

astounding
55.3

percent
drop

in
annual

P
ontiac

vehicles
sold.

S
pecifically,

w
ith

respect
to

the
V

ibe,
from

2005
through

the
first

halfo
f

2009,
the

annual
num

ber
o
f

V
ibe

sales
decreased

from
64,271

V
ibes

sold
in

2005
to

46,551
V

ibes
sold

in
2008,

representing
an

approxim
ate

28%
drop.

M
ore

im
portantly,

the
V

ibe
continually

had
negative

m
argins

and
lost

m
oney

for
M

L
C

.

26.
A

s
M

L
C

vehicle
sales

continued
to

plunge
and

the
global

econom
ic

crisis
deepened,

M
L

C
w

as
com

pelled
to

seek
financial

assistance
from

the

F
ederal

G
overnm

ent
in

N
ovem

ber
o
f

2008.
See

id.
at

¶
j

13,
48-66.

T
he

F
ederal

G
overnm

ent
understood

the
draconian

consequences
o
f

a
M

L
C

collapse.
See

id.
at

¶
j

13,

48-66.
T

he
F

ederal
G

overnm
ent

also
recognized

the
likelihood

o
f

system
ic

failure

throughout
the

dom
estic

autom
otive

industry
and

the
significant

harm
to

the
overall

U
.S.

6
S

ee
K

ate
L

m
ebaugh.

U
S

.
A

uto
S

ales
P

lunged
in

O
ctober,

N
ovem

ber
4.

2008.
h
t
t
p
*
o
n
l
i
n
e
w

s
j
.
c
o
r
n

1a
r
tic

le
/S

B
1

2
2

5
7

3
1

6
6

9
0

5
0

9
3

5
9

5
h

tm
l

(last
visited

D
ecem

ber
23,

2010);
Jeffrey

G
reen,

G
M

Says
itM

ay
J?un

O
ut

of
O

p
e
ra

tin
g

C
ash

This
Y

ear,
N

ovem
ber

7,
2008.

http
/w

w
w

.bloom
berg.com

/apps/new
s?pid=

new
sarchive&

sid=
abC

jxngF
e6X

k
(last

visited
D

ecem
ber

23,
2010).
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econom
y

from
the

loss
o
f

hundreds
o
f

thousands
o

fjo
b
s

and
the

sequential
shutdovvn

o
f

hundreds
of

ancillary
businesses

if
M

L
C

w
ere

com
pelled

to
cease

operations.
See

id.
at

I
13,

48-66.
T

herefore,
the

F
ederal

G
overnm

ent,
in

late
D

ecem
ber

2008,
provided

the

necessary
financing

to
tem

porarily
sustain

M
L

C
’s

operations.
See

Id.
at

13,48-66.

27.
T

he
F

ederal
G

overnm
ent,

how
ever,

provided
such

financing
on

the

express
condition

that
M

L
C

develop
com

prehensive
business

viability
plans

that
w

ould

fundam
entally

transform
M

L
C

(operationally
and

financially)
into

a
viable

and
profitable

vehicle
m

anufacturer
capable

o
f

m
eeting

the
com

petitive
and

environm
ental

challenges

o
f

the
21st

century.
See

id.
at¶f

13,
49-64.

In
connection

w
ith

the
continued

receipt
o
f

aid
from

the
F

ederal
G

overnm
ent,

M
L

C
w

as
required,

am
ong

other
things,

to
reduce

or

elim
inate

costly
and

unprofitable
brands,

nam
eplates

and
retail

outlets.
See

id.
at¶J

13,

49-64.
In

particular,
M

L
C

knew
that

satisfaction
o

f
the

F
ederal

G
overnm

ent
w

ould

require
that

it
focus

on
continuing

to
build

its
core

brands
(i.e.,

C
hevrolet,

C
adillac,

B
uick

and
G

M
C

),
w

hile
phasing

out
or

dram
atically

transform
ing

all
of

its
other

brands.
See

id.

at¶I
13,

49-64.
O

n
D

ecem
ber

2,
2008,

in
need

o
f

continuing
governm

ent
aid,

M
L

C

publicly
announced

that
it

w
as

considering
elim

inating
num

erous
brands,

including

P
o

n
tiac.
7

28.
O

n
A

pril
27,

2009,
M

L
C

,
after

extensive
consultation

w
ith

P
resident

O
bam

a’s
A

uto
T

ask
F

orce,
publicly

announced
that

the
Pontiac

brand
w

ould
be

Sce
G

M
s

R
estructuring

P
lan

for
L

ong
T

erm
V

iability.
I)ecem

ber
2.

2008.
available

at
http./online.w

sj.com
/public/resources/docum

ents/gm
restructuring

plan
120208.pdf

(last
visited

D
ecem

ber
23.

2010).
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phased
out

by
the

end
o
f

2010)’
T

he
consolidation

o
f

8
M

L
C

brands
to

4
brands

w
as

deem
ed

critical
to

the
future

survival
o
f

M
L

C
and

w
as

a
key

elem
ent

of
the

F
ederal

G
overnm

ent’s
continuing

support
o
fM

L
C

’s
restructuring

and
the

accom
panying

sale
o
f

M
L

C
’s

assets
to

a
F

ederal
G

overnm
ent

sponsored
purchaser

pursuant
to

the
term

s
of

the

M
aster

Sale
and

P
urchase

A
greem

ent
approved

by
the

C
ourt

on
July

5,
2009

(the
“363

T
ran

sactio
n
”).

E
.

M
L

C
’s

A
ttem

p
t

T
o

C
o
n
tin

u
e

A
ltern

ativ
e

P
ro

d
u

ctio
n

A
t

N
U

M
M

I

29.
A

pproxim
ately

one
m

onth
after

publicly
announcing

that
the

P
ontiac

brand
w

ould
be

phased
out

as
part

o
f

M
L

C
’s

restructuring,
M

L
C

inform
ed

N
U

M
M

I,
on

M
ay

21,
2009,

that
itw

as
discontinuing

production
o
f

the
P

ontiac
V

ibe
at

N
U

M
M

I.
M

L
C

further
inform

ed
N

U
M

M
I

that
itw

as
in

discussions
w

ith
T

oyota

regarding
a

possible
replacem

ent
vehicle

to
be

produced
at

N
U

M
M

I’s
facility.

30.
O

n
June

12,
2009,

at
a

N
U

M
M

I
B

oard
m

eeting,
M

L
C

provided

N
U

M
M

I
and

T
oyota

w
ith

an
extensive

overview
o
f

the
bankruptcy

tirneline
and

the

planned
phase-out

o
fthe

P
ontiac

brand.
W

hile
M

L
C

did
not

believe
it

had
any

contractual
obligation

to
do

so,
M

L
C

also
attem

pted
to

soften
the

im
pact

o
f

its
decision

to

discontinue
the

P
ontiac

brand
on

N
T

JM
M

I
in

light
o
f

N
T

JM
M

I’s
im

portance
to

the
local

econom
y

in
w

hich
it

is
situated.

T
herefore,

at
this

m
eeting,

M
L

C
expressed

its

w
illingness

to
continue

discussions
w

ith
the

parties
regarding

a
replacem

ent
vehicle

to
be

produced
at

N
U

M
M

I
after

the
P

ontiac
V

ibe
w

as
phased

out.
T

hroughout
the

m
onth

o
f

June.
M

L
C

continued
these

discussions
w

ith
N

U
M

M
I

and
T

oyota
and

m
ade

a
good

faith

8
See

C
hris

Isidore,
G

M
G

oes
F

or
B

roke,
A

pril
27,

2009,
http://m

oneycnn.com
J2009/

04i27
new

s/com
panies/gm

announcem
ent’

(last
‘isited

D
ecem

ber
23

2010)
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effort
to

provide,
on

com
m

ercially
reasonable

term
s,

a
replacem

ent
vehicle

to
be

m
anufactured

at
N

U
M

M
I.

M
L

C
’s

suggestions
included

re-”badging”
the

T
oyota

T
acom

a
as

a
C

hevy
light

truck
or

shifting
the

P
ontiac

V
ibe

to
an

alternative
brand.

H
ow

ever,
despite

M
L

C
’s

efforts,
the

parties
w

ere
not

able
to

reach
a

deal
to

continue

m
anufacturing

vehicles,
and

M
L

C
inform

ed
N

U
M

M
I

at
the

end
of

June
that

the
last

day

ofP
ontiac

V
ibe

production
w

ould
be

A
ugust

17,
2009.

31.
M

L
C

inform
ed

N
U

M
M

I,
on

or
about

June
29,

2009,
that

the

purchaser
ofM

L
C

’s
assets

did
not

intend
to

acquire
M

L
C

’s
50%

shareholder
interest

in

N
U

M
M

I
as

part
o
fthe

363
T

ransaction.
O

n
or

about
A

ugust
13,

2009,
all

N
ew

G
M

em
ployees

serving
as

directors
on

N
U

M
M

I’s
B

oard
tendered

their
resignation

letters
to

N
U

M
M

I
P

resident
and

C
hairm

an
o
fthe

B
oard

K
unihiko

O
gura.

32.
O

n
or

about
A

ugust
27,

2009,
T

oyota
inform

ed
N

U
M

M
I

that
it

also
planned

to
discontinue

production
o
f all

vehicles
at

N
U

M
M

I
as

o
fM

arch
31,

2010.

P
R

O
C

E
D

U
R

A
L

B
A

C
K

G
R

O
U

N
D

33.
O

n
June

1,2009,
M

L
C

filed
for

bankruptcy
under

chapter
11

o
f

title
11

o
f

the
U

nited
S

tates
B

ankruptcy
C

ode.

34.
O

n
July

10,
2009,

after
obtaining

C
ourt

approval,
M

L
C

sold

substantially
all

o
f

its
assets

to
N

ew
G

M
in

the
363

T
ransaction.

M
L

C
’s

fifty
percent

(50%
)

interest
in

N
U

M
M

I
w

as
not

included
in

the
assets

sold
to

N
ew

G
M

in
the

363

T
ransaction.

35.
O

n
N

ovem
ber

24,
2009,

N
U

M
M

I
filed

its
proofo

f
claim

against

M
L

C
(the

“N
U

M
M

I
C

laim
”).

S
ee

P
roofo

f
C

laim
N

o.
67357,

filed
on

N
ov.

24,
2009.

T
he

N
U

M
M

I
C

laim
purported

to
assert

claim
s

for
(1)

breach
o
f

contract;
(2)

im
plied

14



breach
o
f

contract
and

sim
ilar

principles,
including

“detrim
ental

reliance
on

express/im
plied

representation,”
“im

plied
contractual

indem
nity,”

and
“equitable

indem
nity;”

and
(3)

breach
o
f

fiduciary
duty.

O
n

the
basis

o
f

these
causes

o
f

action,

N
U

M
M

I
asserted

that
it

holds
claim

s
against

M
L

C
in

the
am

ount
of

approxim
ately

$500

m
illion.

N
U

M
M

I
has

since
w

ithdraw
n

certain
o
f

its
claim

s
and

recast
other

claim
s,

as
set

forth
in

the
N

U
M

M
I

C
om

plaint.

36.
O

n
N

ovem
ber

30,
2009,

T
oyota

filed
a

proof
o
f

claim
against

M
L

C
asserting

claim
s

against
M

L
C

arising
out

o
f

M
L

C
’s

alleged
breach

o
f

the
V

S
A

and

the
2006

M
O

U
(the

“T
o

y
o

ta
V

S
A

IM
O

U
C

laim
”).

See
P

roof
of

C
laim

N
o.

66241,
filed

on
N

ov.
30,

2009.
O

n
July

29,
2010,

T
oyota

am
ended

and
consolidated

the
T

oyota

V
S

A
/M

O
U

C
laim

.
See

P
roof

of
C

laim
N

o.
70375,

filed
on

July
29,

2010,
a

copy
of

w
hich

is
annexed

hereto
as

E
xhibit

F.
O

n
the

basis
of

this
cause

of
action,

T
oyota

asserted
that

it
holds

a
claim

against
M

L
C

for
$73,798,976,28.

37.
T

oyota
also

filed
proofs

o
f

claim
against

M
L

C
for

certain
costs

allegedly
incurred

by
T

oyota
in

connection
w

ith
the

w
ind

dow
n

o
fN

U
M

M
I

in
am

ounts

that
are

contingent
and

unliquidated
(the

“T
o
y
o
ta

N
U

M
M

I
C

laim
”).

See
P

roof
of

C
laim

N
o.

66243,
filed

on
N

ov.
30,

2009,
a

copy
of

w
hich

is
annexed

hereto
as

E
xhibit

G
.

In

that
claim

,
T

oyota
alleges,

am
ong

other
things,

that
M

L
C

is
also

liable
to

T
oyota

for

certain
environm

ental
dam

ages
and

w
orkers’

com
pensation

liability.

38.
O

n
A

pril
1,

2010,
M

L
C

filed
its

O
bjection

to
the

N
U

M
M

I
C

laim

(the
“O

b
jectio

n
”)

and
asserted,

as
it

does
here,

that
the

plain
language

o
f

the
relevant

T
oyota

originally
valued

the
T

oyota
V

S
A

/M
O

U
C

laim
at

$56,457,142.85,
but

revised
that

num
ber

to
$73,798,976.28

in
the

am
ended

and
consolidated

T
oyota

V
S

A
/M

O
U

C
laim

,
w

hich
supersedes

the
N

ovem
ber

30,
2009

T
oyota

V
S

A
/M

O
IJ

C
laim

See
A

ttachm
ent

to
the

T
oyota

V
S

A
/M

O
U

C
laim

at
p.

3.
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agreem
ents

governing
the

relationship
betw

een
M

L
C

and
N

U
M

M
I

(as
discussed

above)

establish
that

there
is

no
supportable

legal
or

factual
basis

for
their

C
laim

.
D

ocket
#

5404.
O

n
M

ay
24,

2010,
N

U
M

M
E

filed
its

Initial
R

esponse
to

the
O

bjection
(the

“R
esponse”),

D
ocket

#
5854,

and
on

N
ovem

ber
4.

2010.
M

L
C

filed
its

R
eply

to

N
U

M
M

I’s
R

esponse
(the

“R
eply”),

D
ocket

#
7655.

A
lso

on
N

ovem
ber

4,
2010,

T
oyota

filed
a

M
em

orandum
o
f

L
aw

in
S

upport
o
f

the
N

U
M

M
I

C
laim

(the
“T

oyota
B

rief’).

D
ocket

#
7640.39.

O
n

N
ovem

ber
9,

2010,
the

C
ourt

held
a

hearing
on

M
L

C
’s

O
bjection

to
the

N
U

M
M

I
C

laim
.

U
nable

to
understand

from
the

N
U

M
M

I
C

laim
and

subsequent
pleadings

w
hat

provisions
N

U
M

M
I

w
as

actually
alleging

w
ere

breached
by

M
L

C
,

the
C

ourt
stated

at
the

hearing
“{a]nd

try
as

I
m

ight,
w

hen
I

read
the

N
U

M
M

I

claim
,

I
had

trouble
understanding

w
hat

contractual
provisions

N
L

JM
M

I
w

as
saying

w
ere

violated.”
See

T
ranscript

of
H

earing
at

38:4-6.
T

herefore,
in

order
to

better
understand

the
allegations,

the
C

ourt
asked

that
the

parties
treat

the
claim

s
as

a
plenary

litigation
to

give
N

U
M

M
I

and
T

oyota
a

chance
to

replead
their

breach
o
f

contract
claim

s
in

a

com
plaint

style.
A

ccordingly,
at

the
hearing,

M
L

C
,

N
U

M
M

I
and

T
oyota

agreed
to

treat

the
claim

s
raised

in
the

N
U

M
M

I
C

laim
,

the
T

oyota
V

S
A

JM
O

U
C

laim
and

the
T

oyota

N
U

M
M

1
C

laim
as

a
plenary

litigation
subject

to
F

R
B

P
9014

and
F

R
C

P
8

and
12.

See

T
ranscript

ofH
earing

at
36:11-47:15.

O
n

N
ovem

ber
24,

2010,
the

parties
entered

into
a

Joint
S

tipulation
and

S
cheduling

O
rder,

D
ocket

#
7913,

providing
for

the
filing

of
the

A
dversary

C
om

plaints
and

scheduling
dates

for
briefing

and
oral

argum
ents

related

thereto.

A
R

G
U

M
E

N
T
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A
.

N
U

M
M

I
A

N
D

T
O

Y
O

T
A

H
A

V
E

F
A

IL
E

D
T

O
S

T
A

T
E

A
C

L
A

IM
F

O
R

B
R

E
A

C
H

O
F

C
O

N
T

R
A

C
T

40.
O

n
a

m
otion

to
dism

iss,
a

C
ourt

m
ust

accept
“all

factual
allegations

as
true

and
draw

[sj
all

reasonable
inferences

in
favor

ofthe
plaintiff.”

E
C

A
&

L
ocal

134

IB
E

W
Jo

in
t

P
ension

T
rust

o
f C

hicago
v.

JP
M

o
rg

an
C

hase
C’o.,

553
F

.3d
187,

196
(2d

C
ir.

2009).
A

lthough
factual

allegations
m

ust
be

accepted
as

true,
courts

are
not

required

to
assum

e
the

veracity
o
f

“bare
assertions”

or
legal

conclusions
contained

in
a

com
plaint,

or
to

draw
unreasonable

inferences.
B

ellA
n.

C
orp.

v
T

w
om

bly,
550

U
.S.

544,
555-56

(2007).
D

ism
issal

is
required

w
here

a
claim

rests
on

allegations
that

fail
“to

raise
a

right

to
relief

above
the

speculative
level.”

A
T

SI
C

’om
,nc

‘ns,
Inc.

v.
S

haar
F

und,
L

td.,
493

F
,3d

87,
98

(2d
C

ir.
2007)

(quoting
T

w
om

bly,
550

U
.S.

at
555).

“T
hreadbare

recitals
o
f

the
elem

ents
o
f

a
cause

o
f

action,
supported

by
m

ere
conclusory

statem
ents,

do
not

suffice”
to

w
ithstand

a
m

otion
to

dism
iss.

A
shcrofi

v.
Jqbal,

129
S.

C
t.

1937,
1949,

cert.

g
ran

ted
sub

nom
.

H
asty

v.
Iq

b
al,

129
S.

C
t.

2430
(2009).

41.
It

is
a

fundam
ental

precept
o
f

contract
law

that
w

here
the

term
s

of

a
contract

are
clear,

the
court

is
bound

to
enforce

its
term

s
as

they
are

w
ritten.

See
In

re

N
etia

H
oldings

S.A
.,

278
B

.R
.

344,
355

(B
ankr.

S
.D

.N
.Y

.
2002)

(G
erber,

J.)
(“[T

ihis

C
ourt

does
not

believe
that

it
has

a
license

to
disregard

the
language

o
f

a
contract

w
hen

it

is
clear

and
unam

biguous”);
F

irem
an

‘s
F

u
n

d
Ins.

C
o.

v.
W

orkers’
c’om

p.
A

ppeals
B

d.,

N
o.

B
215486,

2010
W

L
3961272,

at
8

(C
al.

C
t.

A
pp.

O
ct.

12,
2010)

(holding
that

unam
biguous

contract
w

ill
be

enforced
as

w
ritten

as
“there

is
no

need
to

go
outside

its

provisions”).
F

urther,
w

here
contractual

term
s

are
unam

biguous,
a

court
should

not,
and

need
not,

consider
extrinsic

evidence
regarding

the
underlying

m
eaning

o
f

the
contract.

See
N

etia
H

o
ld

in
g

s,
278

B
.R

.
at

353
n.25

(“.
.

. because
the

C
ourt

finds
no

am
biguity
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w
hatever

in
the

w
ords

o
f.

.
the

relevant
contract

itselt
the

C
ourt

believes
that

resort

to
parol

evidence
is

inappropriate”);
Iglesia

E
vangelica

L
atina,

Inc.
v.

S.
P

oe.
L

atin
A

m
.

D
ist.

o
fthe

A
ssem

blies
o
f G

od,
93

C
al.

R
ptr.

3d
75,

84
(C

al.
C

t.
A

pp.
2009)

(“extrinsic

evidence
m

ay
not

be
used

to
contradict

or
vary

the
term

s
o
f

an
unam

biguous
w

riting”).

H
ere,

the
unam

biguous
term

s
o
f the

contracts
m

ake
clear

that
M

L
C

has
not

breached
any

provision
contained

therein,
and

despite
N

U
M

M
I

and
T

oyota’s
efforts

to
distract

this

C
ourt

w
ith

irrelevant
background

inform
ation

and
innuendo,

the
C

ourt
need

oniy
look

w
ithin

the
four

corners
o
f

the
relevant

agreem
ents

to
m

ake
its

ruling.

1.
N

U
M

M
I

A
n

d
T

o
y

o
ta

H
av

e
F

ailed
T

o
S

tate
A

C
laim

F
o

r
B

reach
O

f
C

o
n
tract

U
n
d
er

T
h
e

V
S

A

42.
N

T
JM

M
I

and
T

oyota
contend

that
the

V
S

A
obligated

M
L

C
to

purchase
Pontiac

V
ibes

“on
a

continuous
and

stable
basis”

and
T

oyota
contends

that

“M
L

C
breached

S
ection

4.1(c)
o
f

the
V

S
A

by
failing

to
accom

m
odate

N
IJM

M
I’s

m
anufacture

ofthe
V

ibes
on

a
volum

e
basis.”

N
U

M
M

I
C

om
pi.

¶j
7b,

34-35,
47b,

72,

97,
99;

T
oyota

C
om

pi.¶J
30,

33,
62-63,

75.
H

ow
ever,

as
set

forth
below

,
the

clear

contractual
provisions

o
f

the
V

S
A

show
that

M
L

C
w

as
not

required
to

purchase
any

vehicles
from

N
U

M
M

1,
m

uch
less

pay
N

U
M

M
I

or
T

oyota
for

costs
incurred

follow
ing

the
discontinuation

o
f

the
P

ontiac
brand.

A
ccordingly,

N
U

M
M

I
and

T
oyota’s

contention

that
M

L
C

w
as

required
to

purchase
V

ibes
under

the
V

S
A

lacks
m

erit.

43.
T

he
express

term
s

of
the

V
SA

m
ake

clear
that

M
L

C
has

no

purchase
obligations

or
requirem

ents
w

ith
respect

to
N

U
M

M
I.

S
ection

4.1
ofthe

V
S

A
,

entitled
“G

eneral
U

nderstanding,”
sets

forth
the

principles
that

applied
to

purchase
and

sale
agreem

ents
betw

een
N

U
M

M
I

and
M

L
C

:
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4.1
G

eneral
U

nderstanding:
(a)

T
he

general
principles

contained
in

this
S

ection
4.1

w
ill

apply
to

supply
and

purchase
arrangem

ents
under

this
A

greem
ent.

(b)
T

he
parties

hereto
are

establishing
supply

and
purchase

arrangem
ents

under
w

hich
[N

U
M

M
I]

shall
supply

and
[M

L
C

J
shall

purchase
the

P
roduct

on
a

continuous
and

stable
basis.

ft
is

acknow
ledged

that
[N

U
M

M
I]

is
m

aking
substantial

am
ounts

of
capital

expenditures
in

its
facilities

relying
on

[M
L

C
’s]

present
projection

that
m

arket
dem

and
for

the
vehicles

w
ill

exceed
200,000

units
per

annum
.

-

H
ow

ever,
it

is
farth

er
acknow

ledged
th

at
m

arket
dem

and
fo

r
th

e
P

roducts
th

at
can

be
gen

crated
in

the
area

in
w

hich
[M

IX
’!

expects
to

sell
them

w
illgovern

the
p
u
rch

ase
com

m
itm

ents
o
fthe

parties
as

to
allproducts.

E
x.

D
(em

phasis
added).

A
ccordingly,

the
parties

expressly
agreed

that
m

arket
dem

and
for

the
products

w
ould

govern
M

L
C

’s
purchasing

obligations
w

ith
respect

to
all

products.

44.
T

he
V

S
A

further
provided

that
absent

an
individual

sales
contract,

M
L

C
had

no
obligation

to
purchase

any
vehicles

from
N

U
M

M
I:

4.2
Individual

Sales
C

ontracts:
(a)

W
ithin

the
general

principles
set

forth
in

S
ection

4.1
h
ereo

f
each

purchase
and

sale
transaction

betw
een

[N
U

M
M

I]
and

[M
L

C
]

relating
to

the
P

roducts
shall

be
governed

by
an

individual
sales

contract,
it being

agreed
w

ithin
that

context
that

fN
U

M
iV

JjJ
has

no
obligation

to
supply

an
d

[M
L

(7
has

no
o

b
llatio

n
to

p
u
rch

ase
any

P
roducts

until
the

parties
enter

such
a

contract.
T

he
term

s
o
f

this
A

greem
ent

(insofar
as

applicable)
shall

apply
to

each
such

sales
contract.

E
x.

D
(em

phasis
added).

H
ere,

N
U

M
M

I
and

T
oyota

have
failed

to
allege

the
existence

o
f

any
rem

aining
or

unfulfilled
individual

sales
contract

governing
the

purchase
and

sale
o
f

the
Pontiac

V
ibe

through
2012.

T
hus,

because
N

U
M

M
I

and
T

oyota
have

failed
to

establish
that

M
L

C
has

any
rem

aining
purchase

obligations
relating

to
the

P
ontiac

V
ibe,

they
have

failed
to

state

a
claim

for
breach

of
contract.
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45.
E

ven
if

the
C

ourt
w

ere
to

find
that

M
L

C
w

as
obligated

to
perform

under
the

V
SA

,
w

hich
it

w
as

not
as

set
forth

above,
the

V
S

A
provides

that
in

the
event

o
f

the
discontinuation

o
f

the
m

anufacture
of

the
products

ordered,
any

failure
o
f

perform
ance

is
excused:

6.1
F

orce
M

aieure.
A

ny
delay

in
o
r

failure
o
f the

perform
ance

o
fany

party
h

ereu
n

d
er

sh
all be

excused
if

an
d

to
the

extent
caused

by
occurrences

beyond
such

party’s
control,

including,
b
u
t

n
o

t
lim

ited
to,

acts
o
f

G
od;

fire
or

flood;
w

ar;
governm

ental
regulations,

policies
or

actions;
closure

o
f

foreign
exchange

m
arkets;

any
labor,

m
aterial,

transportation
or

utility
shortage

or
curtailm

ent;
discontinuation

or
curtailm

ento
fthe

m
an

u
factu

re
o
fthe

P
roducts

ordered;
or

any
labor

trouble
in

the
m

anufacturing
plants

of[N
U

M
M

IJ
in

F
rem

ont,
C

alifornia
or

any
o
f

its
suppliers.

E
x.

D
(em

phasis
added).

46.
A

ccordingly,
to

the
extent

that
the

C
ourt

finds
that

M
L

C
w

as

required
to

purchase
the

V
ibe

from
N

U
M

M
I

through
2012

-
-

w
hich

it
should

not
based

on
the

plain
language

o
f

the
V

SA
-
-

any
perform

ance
by

M
L

C
w

ould
still

be
excused

in

its
entirety

because
o
f

the
discontinuation

o
f

the
m

anufacture
of

all
P

ontiac
v

eh
icles.

1
0

See
T

oyom
enka

P
ac.

P
etroleum

v.
H

ess
O

il
V

irgin
Islands

C
oip.,

771
F.

Supp.
63,

67

(S
.D

.N
.Y

.
1991)

(failure
o
f perform

ance
excused

by
force

m
ajeure

clause).

2.
T

o
y
o
ta

A
nd

N
U

M
M

I
H

av
e

F
ailed

T
o

S
tate

A
C

laim
F

o
r

B
reach

O
f

C
o
n
tract

In
C

o
n

n
ectio

n
W

ith
T

h
e

2006
M

O
U

1
0

1
n

the
R

esponse,
N

U
M

M
I

contended
that

M
L

C
’s

perform
ance

w
ould

not
be

excused
because

M
L

C
’s

decision
to

discontinue
the

m
anufacture

of
V

ibes
w

as
not

caused
by

“occulT
ences

beyond
[M

L
C

’s]
control.”

R
esponse

¶
49.

T
o

the
contrary,

and
as

set
forth

in
the

O
bjection

and
herein,

the
decision

to
discontinue

the
m

anufacture
of

a/I
P

ontiac
vehicles

(and
notjust

the
V

ibe)
w

as
m

ade
iii

a
tim

e
of

unprecedented
financial

crisis
after

the
G

overnm
ent

L
enders

-
M

L
C

s
lenders

o
f

last
resort

-
-

determ
ined

that
M

L
C

needed
to

phase
out

P
ontiac

and
its

other
non-core

brands
as

a
key

com
ponent

o
f

the
reo

ram
zatio

n
process.

T
he

discontinuation
of

the
P

ontiac
brand

thus
falls

squarely
w

ithin
the

express
language

of
the

force
m

ajeure
provision

and
excused

M
L

C
’s

perform
ance

(if
any

w
as

required).
T

he
fact

that
m

arket
forces

m
ay

have
played

a
part

in
the

discontinuation
o

f
the

P
ontiac

brand
does

not
m

ean
that

M
L

C
is

not
entitled

to
rely

on
the

plain
language

o
f

the
force

m
ajeure

provision,
w

hich
includes

product
discontinuation,

to
excuse

perform
ance

if
any

such
perform

ance
w

as
requii-ed

(w
hich

it
w

as
not).
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47.
N

IJM
M

I
and

T
oyota

further
contend

that
the

2006
M

O
U

obligated

M
L

C
to

purchase
a

certain
num

ber
o
f

V
ibes

through
2012.

N
U

M
M

I
C

om
pi.¶

42-43;

T
oyota

C
om

pi.
j

18,
36-37,

39,
69,

79,
84-85.

H
ow

ever,
under

the
express

term
s

o
f

the

2006
T\’IO

U
,although

M
L

C
had

a
right

to
purchase

at
least

65,000
V

ibe
vehicles

from

N
U

M
M

I,
it

w
as

not
obligated

to
do

so.
In

fact,
the

2006
M

O
U

,
like

the
V

S
A

,
does

not

require
M

L
C

to
purchase

any
vehicles

from
N

U
M

M
I:

(3)
T

he
parties

understand
that,

assum
ing

that
225,000

units
o
f

the
P

roducts
are

scheduled
to

be
produced

in
a

year,
the

P
roducts

w
ill

be
allocated

betw
een

[T
oyota]

and
[M

L
C

j
under

the
follow

ing
form

ula,
w

here
each

o
f

[T
oyota]

and
I M

L
C

I
w

ill
h
av

e
a

rig
h
t

to,
b

u
t

n
o

t
a
ll

o
b
lig

atio
n

to,
p

u
rch

ase
th

e
p
ro

d
u
c
ts

from
N

U
M

M
I.

T
oyota

C
orolla

at
least

160,000
(71.11%

)

G
M

C
V

ibe
at

least
65,000

(28.89%
)

E
x.

E
at§

1(3)
(em

phasis
added).

T
herefore,

tinder
the

plain
language

o
f

the
2006

M
O

U
,

M
L

C
has

no
rem

aining
obligations

to
purchase

any
vehicles

from
N

U
M

M
I.

3.
N

U
M

M
I

H
as

F
ailed

T
o

S
tate

A
C

laim
F

o
r

B
reach

O
f

C
o
n

tract
In

C
o
n
n
ectio

n
W

ith
T

h
e

1983
M

O
U

48.
N

U
M

M
I

alleges
that

under
the

1983
M

O
U

,
M

L
C

w
as

obligated
to

“keep
N

U
M

M
I

viable”
and

to
share

any
“deficit”

at
term

ination
o
fthe

N
U

M
M

Ijoint

venture.
N

U
M

M
I

C
ornpl.J

7a,
7c,

9,
18,

41,
43,

47a,
47c.

T
he

1983
M

O
U

provided

that
in

the
event

of”[a]ny
surplus

or
deficit

of
the

JV
as

at
term

ination
o
f

the
JV

w
ill

be

shared
equally

by
T

oyota
and

[M
L

C
},

in
line

w
ith

T
oyota

and
[M

L
C

]
ow

nership.”
E

x.
A

at
10.
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49.
H

ow
ever,

the
1983

M
O

U
w

as
entered

into
p
rio

r
to

N
U

M
M

I’s

incorporation
and

w
as

expressly
superseded

and
replaced

by
the

subsequent
N

U
M

M
I

S
hareholders’

A
greem

ent.
A

s
S

ection
10.7

of
the

S
hareholders’

A
greem

ent
provides:

10.7
E

ntire
A

greem
ent,

E
tc.:

T
his

A
greem

ent
constitutes

the
entire

agreem
ent

o
f

the
parties

hereto
w

ith
respect

to
the

subject
m

atter
hereof.

T
o

th
e

extent
th

at
provisions

in
an

y

o
f th

e
P

rio
r

A
g

reem
en

ts
(as

th
at

term
is

h
ereafter

defined.)

are
in

co
n
sisten

t
w

ith
any

provision
o
f

this
A

greem
ent,

th
is

A
g

reem
en

t
su

p
ersed

es
all p

rio
r

agreem
ents

an
d

understandings,
oral

and
w

ritten,
am

ong
the

parties
hereto

w
ith

respect
to

the
subject

m
atter

hereof,
in

clu
d
in

g
w

ith
o
u

t

lim
itation

th
e

M
em

o
ran

d
u
,n

o
f

U
n

d
erstan

d
in

g
(‘the

“M
em

o
ran

d
u
m

“
)

[th
e

1983
M

O
U

I,
dated

F
eb

ru
ary

7
,_

1983,
as

am
ended,

betw
een

T
oyota

and
[M

L
C

j
and

all
letter

agreem
ents,

m
inutes

o
f

m
eetings

and
sim

ilar
docum

ents
dated

prior
to

the
date

hereof to
w

hich
[M

L
C

],

T
oyota

or
any

of
their

respective
representatives

are
parties

(the
M

em
orandum

and
such

letter
agreem

ents,
m

inutes
and

sim
ilar

docum
ents

being
referred

to
herein

as
the

“P
rior

A
greem

ents.”
E

x.
B

(em
phasis

added).

T
hus,

to
the

extent
that

the
term

s
o
f

the
1983

M
O

U
are

inconsistent
w

ith
the

the

S
hareholders’

A
greem

ent,
S

ection
10.7

m
akes

clear
that

the
provisions

o
f

the

S
hareholders’

A
greem

ent
superseded

those
in

the
1983

M
O

U
.

50.
H

ere,
the

term
s

o
f

the
S

hareholders’
A

greem
ent

have
expressly

superseded
any

requirem
ent

o
f

the
1983

M
O

U
for

IV
L

C
to

keep
N

U
M

M
I

viable
or

to

share
in

any
“deficit”

at
N

U
M

M
I’s

term
ination.

T
he

S
hareholders’

A
greem

ent
explicitly

provides
that

N
U

M
M

I
has

a
“separate

and
distinct

existence
from

each
o
f

its

S
hareholders,”

E
x.

B
at

1,
and

confirm
s

that
N

U
M

M
I

is
individually

responsible
for

the

paym
ent

o
f

its
ow

n
expenses:

4.3
JV

C
ornpany

E
xpenses.

E
xcept

as
otherw

ise

provided
in

any
agreem

ent
or

instrum
ent

to
w

hich
the

parties
signatory

hereto
are

parties,
the

JV
co

m
p
an

y
sh

all

be
respoiisible

fo
r

th
e

paym
ent

o
f all

o
f its

ow
n

expenses.



A
t

all
tim

es
prior

to
the

filing
o
f

the
C

laim
,

N
U

M
M

I
has

observed
corporate

form
alities

and
held

itselfout
to

creditors
and

business
partners

as
a

distinct
legal

entity
from

M
L

C

and
T

oyota.
T

hus,
to

require
M

L
C

to
cover

N
U

M
M

I’s
outstanding

expenses
at

its

term
ination

under
the

term
s

o
f

the
1983

M
O

U
w

ould
be

com
pletely

inconsistent
w

ith

N
1JM

M
I

being
responsible

for
its

ow
n

expenses
as

provided
in

the
controlling

S
hareholders’

A
greem

ent.”

51.
F

inally,
although

N
U

M
M

I
w

as
not

even
a

signatory
to

the
1983

M
O

U
,

N
U

M
M

I
contends

that
it

is
entitled

to
rely

on
the

1983
M

O
U

as
a

third-party

beneficiary.
U

nder
C

alifornia
law

,
“[a]

contract,
m

ade
expressly

for
the

benefit
o
f

a
third

person,
m

ay
be

enforced
by

him
at

any
tim

e
before

the
parties

thereto
rescind

it.”
C

al.

C
iv.

C
ode

§
1559

(em
phasis

added).
H

ow
ever,

“[tjh
e

fact
that

he
is

incidentally
nam

ed

in
the

contract,
or

that
the

contract,
if

carried
out

according
to

its
term

s,
w

ould
inure

to

his
benefit,

is
not

sufficient
to

entitle
him

to
dem

and
its

fulfillm
ent.

It
m

ust
appear

to

have
been

the
intention

o
f

the
p
arties

to
secure

to
him

personally
the

benefit
o
f

its

provisions.”
E.

A
viation

G
roup,

Inc.
v.

A
irborne

E
xpress,

Inc.,
8

C
al.

R
ptr.

2d
355,

357

(C
al.

C
t.

A
pp.

1992)
(citation

om
itted).

H
ere,

N
U

M
M

I
does

not
(and

cannot)
allege

that

T
oyota

and
M

L
C

expressly
intended

to
benefit

N
U

M
M

I
by

entering
into

the
1983

M
O

U
.

T
herefore,

this
C

ourt
should

not
perm

it
N

U
M

M
I

to
rely

on
its

provisions
as

a
third-party

beneficiary.

4.
N

U
M

M
I

A
nd

T
oyota

H
ave

F
ailed

T
o

S
tate

A
C

laim
F

o
r

B
reach

O
f

T
he

D
uty

O
f

G
ood

F
aith

A
nd

F
air

D
ealing

11
T

he
1983

M
O

U
also

sets
forth

that
“the

JV
w

ill
term

inate
not

later
than

12
years

after
[sic]

stafl
of

production”
(i.e.

in
1995),

w
hich

only
serves

to
underscore

that
the

agreem
ent

has
not

governed
M

L
C

and
T

oyota’s
obligations

w
ith

respect
to

N
U

M
M

I
for

m
any

years.
E

x.
A

at
9.
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52.
N

U
M

M
I

and
T

oyota
have

failed
to

allege
the

requisite
facts

to

establish
that

M
L

C
breached

the
im

plied
covenant

of
good

faith
and

fair
dealing.

U
nder

C
alifornia

law
,

a
party

to
a

contract
breaches

the
im

plied
covenant

of
good

faith
and

fair

dealing
by

interfering
w

ith
or

failing
to

cooperate
w

ith
the

plaintiffin
the

perform
ance

o
f

the
contract.

W
itkin,

S
um

m
ary

o
f

C
alifornia

L
aw

,
C

ontracts,
§799

(10th
ed.);

see
also

S
utherland

v.
B

arclays
A

n./M
ortg.

C
orp.,

61
C

al.
R

ptr.
2d

614,
623

(C
al.

C
t.

A
pp.

1997);

H
arm

i’.F
rasher,

5
C

al.
R

ptr.
367,

373
(C

al.
D

ist.
C

t.
A

pp.
1960).

“A
party

violates
the

covenantf
itsubjectively

lacks
beliefin

the
validity

o
fits

act
or

if its
c
o
n
d

u
c
t

is

objectively
unreasonable.”

C
’arm

a
D

evelopers
(‘C’ai.),

Inc.
v.

M
arathon

D
ev.

C
al.,

Inc.,
2

C
al.

4th
342,

372
(C

al.
1992)

(em
phasis

added).
O

f course,
“the

im
plied

covenant
o
f

good
faith

and
fair

dealing
cannot

contradict
the

express
term

s
o
f

a
contract.”

S
torek

&

S
torek

Inc.
v.

C
itic

o
rp

R
eal

E
state,

inc.,
122

C
al.

R
ptr.

2d
267,

276
(C

al.
C

t.
A

pp.
2002);

see
also

carm
a,

2
C

al.
4th

at
374

(“W
e

are
aw

are
o
f

no
reported

case
in

w
hich

a
court

has
held

the
covenant

o
f

good
faith

m
ay

be
read

to
prohibit

a
party

from
doing

that
w

hich

is
expressly

perm
itted

by
an

agreem
ent.

O
n

the
contrary,

as
a

general
m

atter,
im

plied

term
s

should
never

be
read

to
vary

express
term

s.”).

53.
A

s
set

forth
above,

M
L

C
w

as
not

required
to

purchase
V

ibes
from

N
U

M
M

I
through

2012
under

the
express

term
s

of
the

V
S

A
,

the
2006

M
O

U
or

any
other

agreem
ent

betw
een

the
parties.

T
hus,

the
failure

to
purchase

any
cars

from
N

U
M

M
I

-
-

w
hich

w
as

perm
itted

by
the

term
s

o
f

the
relevant

contracts
-
-

cannot
constitute

a
breach

o
f

the
im

plied
covenant

o
f

good
faith

and
fair

dealing.
N

or
are

the
allegations

that

“N
U

M
M

I
and

M
1.C

likely
could

have
reached

a
beneficial

agreem
ent

on
a

substitute
for

the
V

ibe
that

w
ould

have
m

et
M

L
C

’s
needs

and
kept

N
L

ivIM
I

in
business,”

N
U

M
M

I
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C
om

pl.¶1
56,

or
that

M
L

C
“m

isliedi
[T

oyota]
and

N
U

M
M

I
about

V
ibe

production

com
m

itm
ents

before
unilaterally

changing
course,”

T
oyota

C
om

pl.
78,

sufficient
to

establish
that

M
L

C
’s

conduct
w

as
so

objectively
unreasonable

that
it

w
ould

give
rise

to
a

claim
for

breach
o
f

the
im

plied
covenant

of
good

faith
and

fair
dealing.

In
fact,

as

discussed
above,

M
L

C
m

ade
a

good
faith

effort
to

substitute
a

replacem
ent

vehicle
for

the
P

ontiac
V

ibe
on

com
m

ercially
reasonable

term
s.

T
hus,

N
U

M
M

I
and

T
oyota

have

failed
to

state
a

claim
for

breach
o
f

the
im

plied
covenant

o
f

good
faith

and
fair

dealing.

5.
N

U
M

M
I

A
nd

T
o
y
o
ta

H
av

e
F

ailed
T

o
S

tate
A

C
laim

F
o

r
P

ro
m

isso
ry

E
sto

p
p
el

54.
In

the
alternative,

N
U

M
M

I
and

T
oyota

contend
that

M
L

C
’s

failure

to
purchase

the
P

ontiac
V

ibe
or

a
replacem

ent
vehicle

through
2012.

despite
allegedly

prom
ising

to
do

so,
am

ounts
to

a
claim

for
prom

issory
estoppel.

U
nder

C
alifornia

law
,

in

order
to

state
a

claim
for

prom
issory

estoppel,
a

plaintiffm
ust

allege
“(I)

a
prom

ise
clear

and
unam

biguous
in

its
term

s;
(2)

reliance
by

the
party

to
w

hom
the

prom
ise

is
m

ade;
(3)

[the]
reliance

m
ust

be
both

reasonable
and

foreseeable;
and

(4)
the

party
asserting

the

estoppel
m

ust
be

injured
by

his
reliance.”

U
S

E
cology,

Inc.
v.

C
alifornia,

28
C

al.
R

ptr.

3d
894,

905
(C

al.
C

t.
A

pp.
2005).

A
plaintiffm

ust
additionally

allege
causation.

See
id.

at
907

(“[I]t
is

logical
and

proper
to

require
that

any
claim

ed
dam

ages
be

caused
by

a

defendant’s
breach

o
f

the
agreem

ent.
.

.
.causation

m
ust

be
required

as
an

elem
ent

that
a

plaintiffm
ust

prove,just
as

in
ordinary

contract
actions.”).

55.
N

U
M

M
I

contends
that

M
L

C
“prom

ised”
in

2005
to

“purchase

N
IJM

M
I’s

a
[sic]

new
V

ibe
vehicle

from
N

U
M

M
I

at
high

enough
levels

to
sustain

N
U

M
M

I
through

2012”
and

that
“M

L
C

renew
ed

this
prom

ise
in

2006.
2007

and
2008.”

N
U

M
M

I
C

om
pi.J

40,
123.

T
o

support
this

allegation,
N

U
M

M
1

points
to

general
and

25



non-definitive
statem

ents
purportedly

m
ade

by
M

L
C

em
ployees

regarding
future

production
levels

and
anticipated

V
ibe

purchases
prior

and
subsequent

to
entering

into

the
2006

M
O

IJ.
N

U
M

M
I

C
om

pl.
¶
j

8,
40,

123.
T

oyota
sim

ilarly
claim

s
that

“M
L

C

prom
ised

to
purchase

‘at
least

65,000’
P

ontiac
V

ibes
per

year
betw

een
2008

and
2012

from
N

U
M

M
I.”

T
oyota

C
om

pl.¶1
84.

H
ow

ever,
T

oyota
fails

to
allege

any
facts

in

support
o
fthis

claim
other

than
the

language
o
f

the
2006

M
O

U
(w

hich,
as

stated
above,

gives
M

L
C

the
right

but
not

the
obligation

to
purchase

products
from

N
U

M
M

I).

56.
In

the
face

of
express

contractual
provisions

that
do

not
require

M
L

C
to

m
ake

any
purchases

(unless
agreed

to
in

a
definitive

sales
contract),

it
is

m
anifestly

unreasonable
and

contrary
to

law
to

construe
those

general
business

discussions
as

a
prom

ise
to

purchase
V

ibes
through

2012.
See

N
C

C
S

unday
Inserts,

Inc.

v.
W

orld
C

olor
P

ress,
Jn

c,
759

F.
Supp.

1004,
l0

l1
-1

2
(S

.D
.N

.Y
.

1991)
(“W

hen
an

enforceable
contract

does
exist,

the
parties

cannot
assert

a
claim

for
prom

issory
estoppel

based
on

alleged
prom

ises
that

contradict
the

w
ritten

contract.
A

n
untenable

situation

w
ould

result
if

notw
ithstanding

the
existence

o
f

a
w

ritten,
enforceable

contract,
a

party

could
sue

for
prom

issory
estoppel

based
on

contradictory
prom

ises
that

it
allegedly

relied

o
n
....

H
olding

otherw
ise

w
ould

allow
a

party
to

seek
dam

ages
based

on
prom

issory

estoppel
any

tim
e

it
did

not
like

a
contract’s

tem
s,

or
the

legal
interpretations

o
f

such

term
s.”).

57.
H

ere,
M

L
C

never
m

ade
a

“clear
and

unam
biguous”

prom
ise

to

N
U

M
M

I
or

T
oyota

to
continue

purchasing
vehicles

through
2012.

R
ather,

the
statem

ents

relied
on

by
N

U
M

M
I

and
T

oyota
are

general,
non-binding

business
discussions

regarding

certain
m

arket
projections,

w
hich

do
not

constitute
a

“clear
and

unam
biguous”

prom
ise

to26



purchase
any

vehicles
through

2012.
A

s
set

forth
above

in
detail,

the
2006

M
O

U
and

V
SA

expressly
provided

that
M

L
C

had
a

rig/it,
hut

not
a
ll

obligation,
to

purchase

products
from

N
U

M
M

I,
and

that
any

purchase
requirem

ents
m

ust
be

reduced
to

individual
sales

contracts.
T

o
perm

it
a

prom
issory

estoppel
claim

to
prevail

w
ould

read

that
language

out
o
f

the
contracts

entirely.
T

herefore,
any

reliance
by

N
U

M
M

I
or

T
oyota

on
M

L
C

purchasing
vehicles

through
2012

in
light

o
f

express
contractual

language
to

the

contrary
is

w
ithout

m
erit.

Id.;
See

also
S

alaw
y

v.
O

cean
T

ow
ers

H
ous.

C
orp.,

N
o.

B
183

174,
2006

W
L

2391067,
at

*5
(C

al.
C

t.
A

pp.
A

ug.
21,

2006)
(“P

laintiffs
could

not

m
aintain

a
successful

action
for

prom
issory

estoppel
w

here
their

rights
and

duties
w

ere

fixed
by

a
contract

).

58.
F

urther,
N

U
M

M
I

fails
to

allege
that

M
L

C
caused

the
cessation

of

N
U

M
M

I’s
business

because
M

L
C

exercised
its

express
contract

right
not

to
order

V
ibes

through
2012.

A
s

set
forth

above,
over

70%
o
f

the
vehicles

m
anufactured

at
N

U
M

M
I

w
ere

T
oyota

vehicles.
In

light
of

the
fact

that
T

oyota
has

served
as

N
U

M
M

I’s
largest

custom
er

for
m

ore
than

a
decade,

it
is

im
plausible

that
M

L
C

’s
w

ithdraw
al

w
as

the

proxim
ate

cause
o
fN

U
M

M
I’s

dam
ages.

A
dditionally,

there
w

as
no

exclusivity

requirem
ent

for
N

U
M

M
I

to
produce

only
M

L
C

vehicles
and

therefore
N

U
M

M
I

w
as

alw
ays

free
to

m
ake

a
replacem

ent
vehicle

for
the

Pontiac
V

ibe
m

anufactured
by

another

autom
aker.

B
.

T
O

Y
O

T
A

H
A

S
F

A
IL

E
D

T
O

S
T

A
T

E
A

C
L

A
IM

F
O

R
E

N
V

IR
O

N
M

E
N

T
A

L
R

E
M

E
D

IA
T

IO
N

O
R

W
O

R
K

E
R

S
’

C
O

M
P

E
N

S
A

T
IO

N
L

IA
B

IL
IT

Y

59.
T

oyota
also

asserts
claim

s
against

M
L

C
for

“the
cost

o
f

rem
ediating

the
environm

ental
dam

age
at

the
F

rem
ont

P
lant

that
w

as
caused

by
M

L
C

prior
to

the
form

ation
o
f

N
U

M
M

I”
(the

“R
em

ediation
C

laim
”)

and
for

“the
unpaid

27



w
orkers’

com
pensation

costs
for

w
hich

N
U

M
M

I
is

liable”
(the

“W
o

rk
ers’

C
om

pensation
C

laim
”).

T
oyota

C
om

pl.
[j

55-56.
In

connection
w

ith
these

claim
s,

T
oyota

seeks
not

only
declaratory

judgm
ents

of
M

L
C

’s
liability

for
the

costs,
but

also
the

allow
ance

of
T

oyota’s
proofs

o
f

claim
s

as
they

relate
to

the
R

em
ediation

C
laim

and
the

W
orkers’

C
om

pensation
C

laim
for

am
ounts

to
be

proven
at

trial.
H

ow
ever,

because

T
oyota

has
failed

to
plead

any
actual

dam
ages,

the
R

em
ediation

and
W

orkers’

C
om

pensation
C

laim
s

m
ust

fail.
A

dditionally,
because

T
oyota

has
voluntarily

and

expressly
guaranteed

N
U

M
M

I’s
liability

for
the

W
orkers’

C
om

pensation
C

laim
,

T
oyota

has
failed

to
state

a
claim

upon
w

hich
relief

m
ay

be
granted.

1.
T

oyota’s
R

em
ediation

C
laim

M
ust

B
e

D
ism

issed
F

or
F

ailu
re

T
o

P
lead

In
ju

ry

60.
A

s
a

threshold
m

atter,
the

R
em

ediation
C

laim
fails

to
specify

under
w

hat
law

(if
any)

T
oyota’s

obligation
to

rem
ediate

the
environm

ental
conditions

at

the
F

rem
ont

P
lant

arises.
C

ount
V

o
f

the
T

oyota
C

om
plaint,

entitled
“S

tatutory

E
nvironm

ental
L

iability,”
does

not,
in

fact,
allege

the
existence

o
f

any
law

or
statute

that

requires
N

U
M

M
I

to
engage

in
environm

ental
rem

ediation,
let

alone
any

law
that

w
ould

require
M

L
C

(or
even

T
oyota)

to
bear

such
costs.

A
s

such,
the

R
em

ediation
C

laim

should
be

dism
issed

for
failure

to
state

a
claim

upon
w

hich
relief m

ay
be

granted.

61.
T

o
the

extent
T

oyota
seeks

to
state

a
claim

under
the

C
om

prehensive
E

nvironm
ental

R
esponse,

C
om

pensation
and

L
iability

A
ct

(“C
E

R
C

L
A

”)

the
C

laim
still

should
be

dism
issed.

T
o

state
a

claim
under

C
E

R
C

L
A

,
a

plaintiffm
ust

allege
(1)

that
there

is
a

“facility”
w

ithin
the

m
eaning

of
section

9601(9)
o
f

C
E

R
C

L
A

;
(2)

that
a

“release”
or

“threatened
release”

o
f

any
“hazardous

substance”
from

the
facility

has

occurred;
and

(3)
that

such
a

“release”
or

“threatened
release”

has
caused

the
plaintiffto28



incur
response

costs
that

are
“consistent

w
ith

the
national

contingency
plan.”

42
U

.S.C
.

§
9601,

9607(a)(4)
and

(a)(4)(B
);

A
scon

P
rop.,

Inc.
v

M
obil

O
il

C’o.,
866

F
.2d

1149,

1152-53
(9th

C
ir.

1989)
(citing

U
nited

S
tates

v.
C

onservation
C

hem
ical

C
o.,

619
F.

Supp.

162,
184

(W
.D

.
M

o.
1985);

N
ew

Y
ork

v.
S

hore
R

ealty
C

orp.,
759

F
.2d

1032,
1043

(2d

C
ir.

1985)).
In

addition,
the

defendant
niust

fall
w

ithin
one

o
f

four
classes

o
fpersons

subject
to

C
E

R
C

L
A

liability:

(1)
the

ow
ner

and
operator

o
f

a
vessel

or
a

facility,

(2)
any

person
w

ho
at

the
tim

e
of

disposal
o
f

any
hazardous

substance

ow
ned

or
operated

any
facility

at
w

hich
such

hazardous
substances

w
ere

disposed
of,

(3)
any

person
w

ho
by

contract,
agreem

ent,
or

otherw
ise

arranged
w

ith
a

transporter
for

transport
for

disposal
or

treatm
ent,

o
f

hazardous
substances

ow
ned

or
possessed

by
such

person,
by

any
other

party
or

entity,
at

any

facility
or

incineration
vessel

ow
ned

or
operated

by
another

party
or

entity

and
containing

such
hazardous

substances,
and

(4)
any

person
w

ho
accepts

or
accepted

any
hazardous

substances
for

transport
to

disposal
or

treatm
ent

facilities,
incineration

vessels
or

sites

selected
by

such
person

.
.

.

42
U

.S.C
.§

9607(a)(1)-(4);
A

scon
P

iop
866

F.2d
at

1153
(citing

S
horeR

ealty,
759

F
.2d

at
1043).

62.
T

hus,
to

establish
that

M
L

C
w

as
liable

For
dam

ages
under

C
E

R
C

L
A

,
T

oyota
m

ust
show

that
it

incurred
resp

o
n
se

costs.”
A

scon
P

rop.,
866

F
.2d

at

1154
(holding

that
plaintiffm

ust
plead

at
least

one
type

o
f

response
cost

cognizable
under

29



C
E

R
C

L
A

in
order

to
m

ake
out

a
prim

a
facie

case).
In

m
aking

this
show

ing,

“[tjhreadbare
recitals

o
f

the
elem

ents
o
f

a
cause

o
f

action,
supported

by
m

ere
conclusory

statem
ents,

do
not

suffice.”
A

shcrofi
v.

Iqbal,
129

S.
C

t.
1937,

1949
(2009);

see
also

F
o
rd

M
o
to

r
C

o.
v.

M
ich.

C
onsol.

G
as

Co.,
N

o.
08-cv-l3503-D

T
,

2010
W

L
3419502

(E
.D

.
M

ich.
A

ug.
27,

2010)
(dism

issing
a

claim
for

C
E

R
C

L
A

liability
against

F
ord

M
otor

C
om

pany
for

plaintiff’s
failure

to
plead

sufficient
facts

regarding
the

am
ount

and

nature
o
f

response
costs

it
incurred).

63.
In

the
three

paragraphs
o
fthe

T
oyota

C
om

plaint
devoted

to
the

facts
of

the
R

em
ediation

C
laim

,
T

oyota
alleges

that
“[w

]hile
M

L
C

ow
ned

the
F

rem
ont

Plant,
M

L
C

caused
significant

environm
ental

contam
ination

of
the

F
rem

ont
P

lant,”
that

“[u]pon
the

form
ation

o
f

N
IJM

M
I

M
L

C
transferred

the
F

rem
ont

Plant
to

N
U

M
M

I,”
and

that,
consequently,

the
T

oyota
C

laim
“includes

the
cost

o
f

rem
ediating

the
environm

ental

dam
age

at
the

F
rem

ont
P

lant
that

w
as

caused
by

M
L

C
prior

to
the

form
ation

of

N
U

M
M

I.”
T

oyota
C

om
pi.¶

53-55.
Such

w
holly

conclusory
statem

ents
are

insufficient

to
state

a
claim

under
C

E
R

C
L

A
as

a
m

atter
o
f

law
.

See
F

ord.
at

*6.7
(dism

issing

plaintiff’s
C

E
R

C
L

A
claim

w
here

plaintiff “only
recited

the
elem

ents
of

a
cost

recovery

claim
”)

(“It
is

sim
ply

not
enough

to
allege

that
[the

plaintiff]
incurred

costs
o
f response,

w
ithout

detailing
any

factual
allegations

in
support

o
f

the
statem

ent;
w

ithout
alleging

that

the
costs

w
ere

necessary
and

explaining
-
-

even
briefly

-
-

w
hy

they
w

ere
necessary;

or

w
ithout

otherw
ise

enhancing
the

bare
recitation

of
the

elem
ent

o
f

a
cost

recovery

claim
.”).

H
ere,

T
oyota

com
pletely

fails
to

allege
w

hat
kind

of”significant
environm

ental

contam
ination”

M
L

C
caused,

let
alone

w
hat

sort
o
f

actions
T

oyota
or

N
U

M
M

I
took

in

response
to

this
supposed

contam
ination

and
w

hat
those

actions
cost.

T
hus,

the

30



R
em

ediation
C

laim
fails

to
state

a
claim

upon
w

hich
relieC

m
ay

be
granted

and
should

be

dism
issed

in
its

entirety.

2.
T

o
y

o
ta’s

W
o

rk
ers’

C
o
m

p
en

satio
n

C
laim

M
u
st

B
e

D
ism

issed
F

o
r

F
ailu

re
T

o
P

lead
In

ju
ry

64.
T

he
W

orkers’
C

om
pensation

C
laim

sim
ilarly

should
be

dism
issed

because
T

oyota
has

failed
to

plead
any

facts
or

cognizable
legal

theories
as

to
how

it
has

suffered
any

dam
ages,

let
alone

as
to

how
M

L
C

m
ight

be
responsible

for
such

dam
ages.

A
lthough

T
oyota

alleges
that,

“[tb
date,

N
U

M
M

I
has

paid
in

excess
o
f

$200
m

illion
in

w
orkers’

com
pensation

liability,”
and

that
“T

oyota
provided

a
guarantee

to
the

C
alifornia

D
epartm

ent
of

Industrial
R

elations
to

cover
N

U
M

M
J’s

w
orkers’

com
pensation

liability,”

these
conclusory

allegations
do

not
state

a
claim

for
M

L
C

’s
liability

to
T

oyota
for

w
orkers’

com
pensation

paym
ents.

65.
First,

T
oyota

has
not

alleged
any

cognizable
dam

ages.
T

he
T

oyota

C
om

plaint
only

alleges
that

N
U

M
M

I
has

paid
over

$200
m

illion
in

w
orkers’

com
pensation

and
that

“N
U

M
M

I
is

liable
for

a
significant

am
ount

o
f

unpaid
w

orkers’

com
pensation

liability.”
T

oyota
C

om
pl.¶1

56,
97,

E
ven

assum
ing

that
the

above
facts

w
ere

true,
T

oyota
has

not
alleged

(and
could

not
allege)

that
it

has
spent

a
single

penny

paying
N

U
M

M
I’s

w
orkers

com
pensation

costs.

66.
M

oreover,
even

if
T

oyota
had

alleged
dam

ages
(w

hich
it

has
not),

T
oyota

has
failed

to
plead

any
theory

under
w

hich
M

L
C

m
ight

be
responsible

for
these

dam
ages.

U
nder

the
term

s
o
f

the
contracts

governing
the

relationship
betw

een
N

U
M

M
1,

M
L

C
and

T
oyota,

the
parties

are
responsible

for
their

ow
n

expenses,
except

as
provided

otherw
ise.

See
discussion,

su
p
ra,¶]

14,
51.

H
ere,

T
oyota,

w
ho

purchased
over

70%
o
f

the
vehicles

produced
by

N
U

M
M

I
im

m
ediately

prior
to

its
w

ind
dow

n,
avers

that
it

has

31



guaranteed
N

U
M

M
I’s

liability
for

w
orkers’

com
pensation.

T
oyota

C
om

pl.
56.

T
oyota

should
not

now
be

perm
itted

to
seek

indem
nification

from
M

L
C

for
its

unilateral
business

decision
to

enter
into

the
guarantee

for
its

ow
n

business
purposes.

C
O

N
C

L
U

S
IO

N

67.
F

or
the

foregoing
reasons,

the
A

dversary
C

om
plaints

should
be

dism
issed

w
ith

prejudice.

D
ated:

N
ew

Y
ork,

N
ew

Y
ork

D
ecem

ber
23,

2010

/s/
Joseph

H
.

S
m

olinsky
H

arvey
R

.
M

iller
S

tephen
K

arotkin
Joseph

H
.

S
m

olinsky
A

nthony
J.

A
lbanese

W
E

lL
,

G
O

T
S

H
A

L
&

M
A

N
G

E
S

L
L

P
767

F
ifth

A
venue

N
ew

Y
ork,

N
ew

Y
ork

10153
T

elephone:
(212)

310-8000
F

acsim
ile:

(212)
310-8007

A
ttorneysfo

r
D

efendant M
otors

L
iquidation

C
om

pany
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EXHIBIT B 























































































EXHIBIT C 





















































EXHIBIT D 











































































































































































































EXHIBIT E 









 

 

 
 
 
 
 
 
 
 

EXHIBIT F 













 

 

 
 
 
 
 
 
 
 

EXHIBIT G 
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