Robert W. Schmieder 11

Mark L. Brown

LAKINCHAPMAN LLC

300 Evans Avenue, P.O. Box 229
Wood River, Illinois 62095-0229
Phone : (618) 254-1127

Fax : (618) 254-0193

S. Alyssa Young

LEADER & BERKON LLP
630 Third Avenue

New York, New York 10017
Phone (212) 486-2400

Fax (212) 486-3099

HEARING DATE AND TIME:

October 20, 2011 at 9:45 (Eastern Time)

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re MOTORS LIQUIDATION COMPANY
f/lk/a GENERAL MOTORS CORP., et
al.,

Debtors,

KELLY CASTILLO, NICHOLE BROWN,
BRENDA ALEXIS DIGIANDOMENICO,
VALERIE EVANS, BARBARA ALLEN,
STANLEY OZAROWSKI, and DONNA
SANTI,

Plaintiffs,

V.
GENERAL MOTORS COMPANY f/k/a NEW

GENERAL MOTORS COMPANY, INC.,
Defendant.

Chapter 11
09-50026 (REG)
Jointly Administered

Adv. Proc. No. 09-00509

PLAINTIFFES OBJECTIONS TO DEFENDANT’S

TESTIMONY AND OTHER EVIDENCE

Pursuant to Paragraph 5(b)(1) of the Scheduling Order governing this adversary

proceeding (Doc. No. 44), Plaintiffs object to the extensive inadmissible hearsay and the

numerous conclusory statements lacking any foundation in the “direct testimony’ affidavits

submitted by New GM. For purposes of preserving their arguments on appeal, they further



object to all of New GM’s evidence outside the four corners of the ARMSPA as violative of the
parol evidence rule, in that the term “arising under” has a plain and ordinary dictionary definition
from which New GM has offered no valid reason to depart, rendering section 2.3(a)(vii) of the
ARMSPA unambiguous. Finally, to the extent that the Court does consider parol evidence,
Plaintiffs object to any testimony about conversations or events not addressing the parties’
mutual understanding of section 2.3(a)(vii)(A) as irrelevant and not proper parol evidence. In
support of these Objections, Plaintiffs state:

Objection to Hearsay and Testimony Lacking Foundation

1. Paragraph 16 of Case Management Order No. 2 provides for the submission of
direct trial testimony via affidavit, but it is not a license to pepper the record with testimony that
would otherwise be inadmissible under the Federal Rules of Evidence. The declarations of
Lawrence S. Buonomo (“Buonomo”) and L. Joseph Lines Il (*Lines”) submitted by New GM
are replete with inadmissible hearsay (sometimes double and triple hearsay), and much of their
“testimony” suffers from the conspicuous absence of any foundation for the purely conclusory
statements they make.

2. Hearsay is a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted. Fed.R.Evid.
801(c). Hearsay generally is not admissible, Fed.R.Evid. 802, with certain exceptions not
applicable here.

3. Rule 602, Fed.R.Evid., provides that a “witness may not testify to a matter unless
evidence is introduced sufficient to support a finding that the witness has personal knowledge of

the matter.”



4. Here, the “direct testimony” declarations of Buonomo and Lines run afoul of both
Rule 802 and Rule 602 in that they describe statements that clearly are hearsay—typically
statements they attribute to representatives of the U.S. Treasury (“UST”)—and then based on
those hearsay statements (and sometimes based on no specific statements at all), they offer
purely conclusory proclamations about the intent of Old GM and/or UST.

5. For example, Buonomo testifies in Paragraph 11 of his declaration:

In contrast with New GM’s limited assumption of standard repair warranties,
neither Old GM nor UST believed that New GM’s assumption of litigation and
product liabilities was commercially necessary or desirable. . .. Thus, . .. the
clear intent of the parties based on the discussions in which I participated with
UST was that liabilities falling within these categories would not be assumed by
New GM. . .. This was certainly the case for the Castillo settlement which, like
other class action settlements, the UST and Old GM explicitly understood would
remain with Old GM.

In this example, not only does Buonomo draw conclusions regarding intent based on
hearsay statements that allegedly were made, and not only does he present no facts to
establish the foundation that he is competent to draw such inferences about the subjective
intent of third parties, and not only does he not describe the contents of the alleged
conversations, but he does not even identify a single individual from UST who allegedly
participated in the conversation(s).

6. Lines makes a number of similarly conlusory proclamations lacking foundation
and based on (often undisclosed) hearsay. As one of many examples, he testifies in Paragraph 15
of his declaration that “[a]s detailed in Mr. Buonomo’s declaration, . . . the parties did not intend
for Old GM to assume the [Castillo] Stipulation of Settlement and assign it to New GM.” Aside
from relying on Buonomo’s declaration, Lines identifies no parties to any conversation leading
to this conclusion. As he admitted during his deposition, he himself played no role in negotiating

the ARMSPA with UST. Lines depo., p. 7:20-8:5. His declaration also includes several



attempts to explain certain decisions of Old GM or New GM, without identifying the decision
makers or even claiming that he was one of them. For example: “New GM made the decision to
discontinue Old GM’s policy [of paying for VTi transmission repairs consistent with the Castillo
settlement terms] because it was under no legal obligation to continue this voluntary policy. . ..”
Lines Decl. 1 18.

7. Because so frequently Buonomo and Lines neither describe the specific contents
of alleged conversations nor even identify the people involved, their testimony is even less
reliable than that which was disregarded in In re Bidwell, another bankruptcy case in which the
court rejected hearsay statements contained in affidavits:

The debtor presents an affidavit from himself and one from McFarlane as
evidence to defeat the trustee’s motion for summary judgment. Virtually all of the
evidence submitted by the debtor is either hearsay, lacks foundation or runs afoul
of the parol evidence rule.

*k*x

To the extent that the debtor and McFarlane make statements in their affidavits
reporting statements made by their mother or others, they are inadmissible as
hearsay.

When a party intends to introduce testimony or a document into evidence, the
offering party must lay a foundation to convince the judge that it satisfies
applicable evidentiary requirements. A party may not testify about a subject
unless sufficient evidence is introduced to show the witness has personal
knowledge of the matter. Fed.R.Evid. 602. The debtor’s affidavit contains
multiple attempts to introduce evidence that lacks foundation. In one instance he
describes a meeting where his mother was offered different estate planning
options. He gives no indication of his personal knowledge of this meeting, or the
circumstances surrounding his knowledge. The debtor also attached a copy of his
mother’s will to his affidavit, with no foundation regarding his knowledge of its
authenticity.

In re Bidwell, 326 B.R. 759, 763-64 (B.R. Minn. 2005). See also, e.g., Texaco Antilles Ltd. v.

Creque, 273 F.Supp.2d 660, 665 (D. Virgin Islands 2003) (company’s corporate secretary



prevented from offering opinion regarding the “intent of the transaction” because he lacked
personal knowledge of it).

8. Attached hereto as Exhibits 1 and 2 are the declarations of Buonomo and Lines,
respectively, with inadmissible hearsay testimony underlined in red, testimony lacking
foundation underlined in blue, and testimony subject to both objections underlined in purple.
Plaintiffs respectfully request that the highlighted testimony be excluded.

Obijection to Parol Evidence

0. While this Court previously found section 2.3(a)(vii) of the ARMSPA to be
ambiguous, subsequent discovery has presented no valid basis for departing from the plain and
ordinary dictionary definition of the otherwise unambiguous phrase “arising under.” In any
event, to avoid the potential for any claim of waiver in the event that appellate review is
necessary, Plaintiffs object to all parol evidence offered by New GM concerning the intent of the
parties to the ARMSPA. “Itis well settled that where, as here, the parties have a written
agreement which is clear and unambiguous in its terms and expresses the parties’ entire
agreement and intentions, evidence of a prior or contemporaneous communication during
negotiations of the agreement that contradicts, varies, or explains the agreement is generally

barred by the parol evidence rule.” Annis. V. Phillips, 683 N.Y.S.2d 107, 108 (N.Y. App. Div.

1998); see also, e.g., Gerard v. Almouli, 746 F.2d 936, 938-39 (2nd Cir. 1984).

Obijection to Parol Evidence Unrelated to ARMSPA Section 2.3(a)(vii)

10.  To the extent the Court does consider parol evidence, it should should limit its
review to evidence relating to the phrase “arising under” or section 2.3(a)(vii) of the ARMSPA.
As this Court correctly recognized in its order denying the parties’ cross-motions for summary

judgment, “that is what we have to focus on.”



11. Evidence concerning conversations or events not relating to section 2.3(a)(vii) are

not probative. See, e.g., In re Actrade Fin. Tech., Ltd., 424 B.R. 59, 73 (Bkrtcy.S.D.N.Y. 2009).

At trial, the Sureties adduced testimony from Gilman, Wiss and Adams that they
intended to sever all future relationship with Actrade. There was no evidence,
however, that any of them communicated this intent and understanding to Actrade
or related it to the Release. Their unstated goal does little to demonstrate the
parties’ mutual intent, as there is no indication of this intent in the AmPad or
PUSA Settlement other than the Release clause itself. The unexpressed subjective
intent of one party is immaterial in construing the terms of a contract.

Id., 424 B.R. at 73 (bold emphasis added,; italicized emphasis in original). “For parol evidence to
be probative, it must reflect the communicated understanding between the parties.” In re

Bellevue Place Assoc., 173 B.R. 1009, 1017 (Bankr. N.D. Ill. 1994) (emphasis added). See also

Compania Embotelladora Del Pacifico, S.A. v. Pepsi Cola Co., 650 F.Supp.2d 314, 323

(S.D.N.Y. 2009) (holding that even a unilateral expression is inadmissible).

12. The testimony of Buonomo and Lines is admissible to the extent it demonstrates
there were no pertinent, mutually communicated discussions of 2.3(a)(vii). For example,
although Buonomo was the co-drafter of section 2.3(a)(vii) of the ARMSPA, he testified that
there were no communications from Cadwalader or anyone else on behalf of UST regarding the
concept of that section. Buonomo depo., p.39:5-9. He never had any discussions with Matt
Feldman, his main contact at UST, about the very issues underlying this adversary proceeding.
Id., p.74:20-25. When asked if there was ever a discussion about whether settlements and
judgments that resulted from lawsuits in which claims for breach of express warranty were
asserted (like the Class Judgment here) would fall within section 2.3(a)(vii)(A), Buonomo
testified:

There was general discussion to the effect that as a set forth in Section 2.3(b)(xvi),

that the new company would not assume claims based on — and I’ll just use the
language of the provision for clarity — allegations, statements, or writings by or



attributable to sellers, sellers being General Motors Corporation and Saturn.
However, | don’t recall a discussion that got as specific as your question.

Id., pp. 90:13-91:2 (emphasis added). He acknowledged that “[v]ery little; very, very little” of
the negotiations with UST dealt with which liabilities would be assumed by New GM. 1d., pp.
25:25-26:5. “There was no discussion, negotiation, controversy about what we were trying to
implement” because, according to him, the “business deal” was “understood.” Id., p.39:9-13.
13.  Testimony or evidence concerning conversations or events not addressing the
parties’ mutually expressed understanding of the meaning of section 2.3(a)(vii), however, is not
relevant. This would include, for example, evidence regarding Old GM’s unilateral act of
designating the Castillo settlement as “reject later” (along with all other so-called litigation
liabilities, without regard to whether they might be Assumed Liabilities under section
2.3(a)(vii)). Italso would include testimony concerning Buonomo’s alleged May 14, 2009
conversation with unidentified representatives of UST in which he claims to have identified
Castillo as an example of a litigation liability that would be “left behind,” again without regard
to whether it was an Assumed Liability under section 2.3(a)(vii). (Mr. Buonomo, who had never
even read the Castillo settlement, was in no position to conduct such an analysis.)
WHEREFORE, Plaintiffs respectfully request that the Court exclude the testimony
highlighted on the attached exhibits, exclude all parol evidence as to the meaning of the

unambiguous section 2.3(a)(vii) of the ARSMPA in favor of the plain and ordinary dictionary



definition of “arising under,” and exclude all evidence regarding conversations and events not

expressing the mutual intent of the parties to the ARMSPA as to section 2.3(a)(vii).!

Dated: September 12, 2011 Respectfully submitted,
/sl Mark L. Brown
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! Under the Scheduling Order governing this adversary proceeding, Plaintiffs were required to
designate deposition testimony and to identify exhibits without knowing what Defendant’s
evidence designations would be, or how the Court would rule on these Objections. As a result,
Plaintiffs” deposition designations and some of their exhibits contain certain evidence to which
they now object; these offerings were intended to help tell the complete story in the event these
Objections are overruled. To the extent these Objections are sustained, Plaintiffs withdraw any
evidence designations containing the same inadmissible evidence to which they now object.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre : Chapter 11 Case No.

MOTORS LIQUIDATION COMPANY, etal., : 09-50026 (REG)
f/k/a General Motors Corp., et al.

Debtors. : (Jointly Administered)

KELLY CASTILLO, NICHOLE BROWN, : Adyv. Proc. No. 09-00509
BRENDA ALEXIS DIGIAN DOMENICO,
VALERIE EVANS, BARBARA ALLEN,
STANLEY OZAROWSKI, AND DONNA
SANTI,
Plaintiffs,

V.

General Motors Company, f/k/a New General
Motors Company, Inc.,
Defendant.

GENERAL MOTORS LLC,
Counterclaimant,

V.

KELLY CASTILLO, NICHOLE BROWN,
BRENDA ALEXIS DIGIAN DOMENICO,
VALERIE EVANS, BARBARA ALLEN,
STANLEY OZAROWSKI, DONNA SANTI,
LAKINCHAPMAN LLC, ROBERT W.
SCHMIEDER, II, AND MARK L. BROWN,
Counterdefendants.

DIRECT TESTIMONY DECLARATION OF LAWRENCE S. BUONOMO

I, Lawrence S. Buonomo, declare and state:
1. I am an attorney and a member in good standing of the State Bar of Michigan. I

am employed by General Motors LLC (“New GM”) as Executive Director - Litigation. Prior to

Exhibit 1



July 10, 2009, I was employed by General Motors Corporation (“Old GM”) as an attorney in its
Office of General Counsel.

2. Until July 10, 2009, I was one of the principal in-house attorneys involved in the
instant bankruptcy case on behalf of Old GM. I acted functionally as in-house counsel to the
business “core team,” which was Old GM’s working group in day-to-day contact with the United
States Treasury Department Auto Team (“UST”) regarding coordination and implementation of
the Section 363 sale to New GM. In this capacity, I was the primary contact with UST with
respect to product liability and litigation issues and participated directly in negotiating with UST
representatives pertinent provisions of the Amended and Restated Master Sale and Purchase
Agreement (“MSPA”) and the form of proposed order approving the Section 363 Sale (“363
Sale Order”). Joint Exhibits C and OO are, respectively, true and correct copies of the
MSPA and 363 Sale Order. Joint Exhibit AAA is a true and correct copy of this Court’s “Order
Pursuant to 11 U.S.C. §§ 105, 363, and 365 and Fed. R. Bankr. P. 2002, 6004, and 6006 (1)
Approving Procedures for Sale of Debtors’ Assets Pursuant to Master Sale and Purchase
Agreement, etc., (II) Scheduling Bid Deadline and Sale Hearing Date; (III) Establishing
Assumption and Assignment Procedures; and (IV) Fixing Notice Procedures and Approving
Form of Notice” entered on June 2, 2009 (“Sale Procedures Order”).

3. My substantial involvement in the 363 Sale is reflected in my designation by the
purchaser (i.e., New GM) and UST as one of twelve Old GM employees whose knowledge was
controlling with respect to the accuracy of Sellers’ (i.e., Old GM’s and Saturn’s) representations
given in the MSPA and related documents. Section 1.1D of Sellers’ Disclosure Schedule, GM
Exhibit 1.

4. Before Old GM’s bankruptcy filing, I served as its Professional-In-Charge in a
number of class action cases (not including the Castillo action). I also participated for several
years in the establishment and monitoring of accounting reserves for pending class action and

other litigation against Old GM, including the Castillo case, and I have continued in a similar

role for New GM.

2
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5. While Old GM after March 30, 2009 was pursuing a bond exchange offer as an
alternative to a chapter 11 bankruptcy filing, it also was continuing its contingency planning for
such a filing, which included extensive discussions with the UST at multiple levels. I
participated in many of those discussions, including (to the best of my knowledge) all of the

discussions of the specifics regarding litigation-related liabilities except those that may have

been conducted between respective outside counsel. (i EIEIEEENEEIEEEED

6. In discussing the proposed sale with Old GM, (S ISSEIISED

7. As subsequently confirmed by the testimony in this Court of Harry Wilson, a

member of the UST Auto Team, ieibaSicSEncsonIEISTIvaSEnNewIGMISioudNo)

Exhibit 1
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@SS (cmphasis added). Within these parameters, I participated in numerous
discussions regarding specific categories of liabilities, including (a) Old GM’s commitment to
compensate dealers for repairing customer vehicles pursuant to its (and Saturn’s) standard repair
warranties, (b) contingent litigation exposures, (c) product liabilities related to vehicles
manufactured by Old GM, and (d) outstanding contracts (executory and otherwise) to which Old
GM was a party but which on a net basis represented liabilities rather than assets. Old GM’s
liability under the Castillo settlement potentially fell into each of the last three categories, all of
which were classified as “Retained Liabilities” of Old GM as defined in the June 1, 2011 version
of the Master Sale and Purchase Agreement submitted to the Court. See GM Exhibit 2. While
Plaintiffs seem to be arguing that there was something unique about the Castillo settlement that
distinguishes it from virtually all of the other litigation liabilities in these three categories which
Old GM retained. the intent underlying the entire structure of the 363 transaction, as detailed
‘more fully below, was that only specifically identified liabilities would be assumed, and the
Castillo settlement was never specifically identified as a liability to be assumed by New GM.

8. The discussion of Old GM’s liabilities with UST began at a conceptual level in
early April 2009. At that time, it was assumed that all litigation liabilities on the balance sheet,
including the reserve GM had established for the Castillo case, would be left behind in Old GM..
Then, in early May, after the UST team had shifted its focus back to GM from Chrysler, UST
and its counsel, Cadwalader, Wickersham & Taft (“CWT”), began detailed reviews of all
categories of Old GM liabilities. On May 14, 2009, I participated in a telephone conference call
with CWT’s Greg Patti and others concerning litigation liabilities in which I pointed out that Old

GM had several class action settlements that could and should be rejected and/or left behind in

Old GM. As examples, I specifically mentioned the Castillo case and two other class action

4
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settlements (the Dexcool and Soders settlements).1 I also remember a subsequent conference call
with Mr. Patti and other CWT lawyers (and members of the UST team) in which the topic was

negative executory contracts (i.e., contracts representing a net liability to Old GM) that could be

rejected in bankruptcy. (RN
as one type of negative executory contract that could and should be rejected. | do not recall that
the Castillo case came up specifically; but (ffclliftohiSICaeEoryIandIicIpartiesNiRCnNoNe]ech
‘executory contracts like this was clear in the context of all of the parties’ relevant discussions.

9. ‘From the onset of the discussions , Old GM recommended and UST agreed that
New GM’s assumption of Old GM’s obligations under its standard express written warranties
(“standard repair warranties”) was commercially necessary in order to promote/retain
‘customer goodwill and support New GM’s vehicle sales business going forward. This agreement
ashltimatelyrcticcedimvIS PANSIZIS(@liii), which provided in pertinent part as follows:

“The “Assumed Liabilities” shall consist only of the following
Liabilities of Sellers:

13

“(vii)(A) all Liabilities arising under express written
warranties of [Old GM or Saturn] that are specifically identified as
warranties and delivered in connection with the sale of new,
certified or pre-owned, vehicles or new or remanufactured motor
vehicle parts and equipment (including service parts, accessories,
engines and transmissions), manufactured or sold by [Old GM,
Saturn or New GM] prior to or after the Closing and (B) all
obligations under Lemon Laws;...”

(Emphasis added.)
1. Old GM did not recommend and UST did not agree that New GM would assume
any responsibilities beyond the very specific obligations set forth in the standard repair

@ hus, the assumption of warranty liabilities only included obligations arising from

' As the Court is aware, the dispositions of both the Dexcool and Soders settlements were the
subject of motion practice in the underlying bankruptcy case, resulting in allowed unsecured
claims for uncompensated members of the relevant settlement classes. See Docket No.10172
(Order dated May 3, 2011, approving resolution of the Dexcool claim): Docket No. 6622 (Order
dated August 10, 2010 approving resolution of Soders-related claims).

5
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documents “specifically identified as warranties delivered in connection with the sale” of
vehicles and parts, with the intent to exclude all other sources of actual or alleged vehicle-linked
obligations. See also MSPA § 6.15(b)(i1)(B) (“For avoidance of doubt, [New GM] shall not
assume Liabilities arising under the law of implied warranty or other analogous provisions of
state law, other than Lemon Laws, that provide consumer remedies in addition to or different
from those specified in [Old GM’s and Saturn’s] express warranties”); MSPA § 2.3(b)(xiii)(B)
(excluding “all Liabilities arising out of, related to or in connection with any allegation,
statement or writing by or attributable to Sellers”); MSPA § 2.3(b)(xi) (excluding “all Liabilities

to third parties for Claims based upon contract, tort or any other basis”). Each of these

provisions illustrates and clarifies that (i E_—_ ——

1. In contrast with New GM’s limited assumption of standard repair warranties,

VESICOmeTCIal eSS Ao IESabISIUACCORINEINA the initial MSPA as executed on June 1,

2009 provided that liabilities falling into these categories would be Retained Liabilities, i.e.,

liabilities that would stay with Old GM and would not be assumed by New GM. See GM

=
o
E.
=
=3
N
O\ |
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12.

G The MSPA and Sale Procedures Order provided a process for individual
decisions to be made with respect to the assumption or rejection of executory contracts, i.e.,
contracts subject to Section 365 of the Bankruptcy Code. See MSPA § 6.6 (Joint Exhibit C);
Sale Procedures Order, J 10 & Exh. D (Joint Exhibit AAA). To implement these provisions,
Old GM created a database as a means of managing and communicating the assumption/rejection
decisions for the hundreds of thousands of contracts at issue. This database was the basis of the
Assumable Executory Contracts Schedule provided for in the MSPA. It also was the source for
the data utilized to populate the website (“Contract Website”) that contained information,
including proposed cure amounts, concerning contracts that New GM proposed to assume. As
provided by the Sale Procedures Order, counterparties to such contracts received notices with
information that enabled them to access the website. However, the Stipulation of Settlement was
never designated as an Assumable Executory Contract, no assumption notice was ever issued to
Plaintiffs or their counsel, no cure amount was ever communicated to them, and no person
affiliated with Plaintiffs was ever afforded access to the Contract Website with respect to

Plaintiffs’ claims under the Stipulation of Settlement.

13. These steps were not taken precisely because, based both on discussions with
'UST in which I personally participated and on discussions internal to Old GM prior to July 10,
2009, the parties to the MSPA did not intend for New GM to assume Old GM’s liabilities under
litigation settlements generally and the Stipulation of Settlement in particular. To the contrary.
Old GM’s decision to reject the settlement was evidenced by its specific designation of the
Stipulation of Settlement for “reject[ion] later” (see June 30, 2009 e-mail, GM Exhibit 4), and

its subsequent motion to reject the Stipulation. GM Exhibit 4 represents the internal instruction

of the responsible business unit (in this case, the Old GM Legal Staff) that the Stipulation of
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Settlement be reflected in the contracts database as 1) not intended to be assumed and ii) subject

to rejection later, and in fact it was so reflected in the database.

14. It was the position of the UST, voiced repeatedly and monitored by UST

(fdemanyicontractrepiesentingamenliability) s further illustrated by, among other things, the

express provision of the MSPA providing that non-executory contracts (i.e., contracts not subject
to assumption or rejection under Section 365 of the Bankruptcy Code and the Sale Procedures
Order) which represented a net liability were excluded from the “assets” to be transferred to New
GM. Under MSPA § 2.1(a) and (b), New GM agreed to purchase the Purchased Assets and to
assume, pay and perform the Assumed Liabilities. Under MSPA § 2.2(a)(x), Purchased Assets

included “all Contracts, other than Excluded Contracts (the ‘Purchased Contracts’).” Under

MSPA § 2.2(b)(vii)(E), “Excluded Assets” included “all non-Executory Contracts for which
performance by a third-party or counterparty is substantially complete and for which [Old GM or
Saturn] owes a continuing or future obligation with respect to such non-Executory Contracts

(collectively, the ‘Excluded Contracts’).” (Emphasis added.) 1 was personally involved in

proposing this concept, which the parties adopted (fllofdeHioISUardIagaifsSHiiadvericnd

15.  Consistent with the aforesaid “Excluded Contract” provisions of the MSPA and

(CHEEERNECADINEE the Stipulation of Settlement at issue here was specifically identified

by Old GM as a contract to be rejected. Thus, irrespective of whether this contract is properly

8
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classified as executory, e, subject to rejection pursuant to Section 365 of the Bankruptcy

Code. the applicable provisions concerning “Excluded Contracts™ reflect the parties” intent that

16. Consistent with the clear intent of the parties to the MSPA that the Stipulation of
(SettlementvasitolbecainedibyIOIaIGV) after the closing of the 363 transaction, as part of my

new responsibility regarding New GM’s accounting reserves for contingent litigation liabilities, 1
reviewed a list of Old GM’s litigation reserves with outside auditors and later instructing Laura
Phillips, New GM’s Assistant Controller, that the litigation reserve that Old GM had booked for
the Castillo action should not be reflected on the books of New GM as of July 10, 2009, and in
fact it was not.

17.  After Old GM’s bankruptcy filing on June 1, 2009 and its simultaneous motion
for Bankruptcy Court approval of the MSPA, there were various discussions in which I
participated involving, inter alia, representatives of the UST, Old GM, the Old GM Unsecured
Creditors Committee and the National Association of Attorneys General (“NAAG”) regarding
various provisions of the MSPA and the proposed 363 Sale Order. (ASHliEEESUITOHIIESS
(@iSeussiens Old GM and the UST agreed that the MSPA would be amended to provide for New

(@S the Assumption and Assignment Notice, which the Court approved in the Sale Procedures
Order, provided that the Debtors’ designation of a contract as an Assumable Executory Contract
did not mean that the contract was an executory contract within the meaning of the Bankruptcy
Code. See Sale Procedures Order (Joint Exhibit AAA), Exhibit D,  15. This permitted the
parties to designate a contract for transfer to New GM without negative consequence even if it
later was adjudicated not to be executory. Conversely, Old GM designated negative contracts for
rejection without devoting substantial resources to evaluating whether they were executory or

not. In close cases, Old GM could never be certain, and {li€iétiticaliobjectivevasioiavoid
inadvertently assuming unwanted liabilities. As regards this matter, Old GM’s designation of the
Stipulation of Settlement for rejection constituted a clear expression of Old GM’s intent to reject
the Stipulation of Settlement as a negative contract — whether or not the Court ultimately were to
determine that it is executory under Section 365 of the Bankruptcy Code.

9
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GM’s assumption of liabilities for personal injury or property damage claims related to accidents
involving Old GM vehicles that occurred subsequent to consummation of the Section 363
transaction. See MSPA § 2.3(a)(ix); First Amendment to MSPA (GM Exhibit 3).

18. In and around the same period (June and early July 2009), I participated in
discussions on behalf of Old GM involving UST and the same third parties regarding other
consumer liabilities, including implied warranties, express warranties other than the standard
repair warranties issued at point of sale by Old GM and Saturn, statutory remedies (other than
Lemon Laws), and actual and potential litigation relating to these categories of liabilities.
Despite requests by NAAG and others, the parties to the MSPA (New GM-UST and Old GM)
declined to amend the MSPA to assume these liabilities, including warranty liabilities falling
outside the conditions and limitations of GM’s and Saturn’s standard repair warranties. UST and
Old GM representatives briefly considered expanding the assumption of warranty liability to
include implied warranties. However, I expressed the view during a conference call during the
week of June 25, 2009 that doing so could result in assumption of liabilities that might

encompass Old GM’s entire existing and future class action docket. (Sl SIESRENEEED

19. During the discussions with representatives of NAAG and the states attorneys
general, it became clear to me that, despite the express language of the provisions that ultimately

became MSPA §§ 2.3(a)(vii)(A), 2.3(b)(xi), 2.3(b)(xiii)(B) and 2.3(b)(xvi), (iESeHEpTesenanves

“warranty” is used in both common and legal parlance. (SRRSO ! sugocsted, and @B
G the inclusion of the clarifying provision which appears in the

final 363 Sale Order in paragraph 56. It provides, in pertinent part, that:

10
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“[New GM] is assuming the obligations of [Old GM and Saturn]
pursuant to and subject to conditions and limitations contained in
their express written warranties, which were delivered in
connection with the sale of vehicles and vehicle components prior
to the Closing of the 363 Transaction and specifically identified as
a ‘warranty.” [New GM] is not assuming responsibility for
Liabilities contended to arise by virtue of other alleged warranties,
including implied warranties and statements in materials such as,
without limitation, individual customer communications, owner’s
manuals, advertisements, and other promotional materials,
catalogs, and point of purchase materials.”

20. Plaintiffs’ argument that the non-parallel usage of the phrase “arising under” in
MSPA section 2.3(a)(vii)(A) [re express written warranties] but not in section 2.3(a)(vii)(B) [re
Lemon Laws] somehow reflects an intent that New GM’s assumption of warranty liability was to
be broader than its assumption of liability under Lemon Laws has no basis in any of the
discussions and negotiations with UST, NAAG and other interested parties in which I
participated. At no time did I ever participate in any discussion in which UST stated or agreed
that liabilities “arising under” the express written warranties reached any liability or should reach
any liability other than those involved in complying with its strict terms of those warranties, i.e.,
reimbursing dealers for performing repairs or replacing vehicle components found defective in
materials or workmanship during the warranty period, administering the warranty system and
supplying dealers with the parts necessary to complete the repairs or replacements of defective

components. And, although the representatives of some state Attorneys General initially argued

11
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that New GM should assume a broader scope of liability, they ultimately accepted the terms of
the transaction as negotiated between Old GM and UST and confirmed in the clarifying language
of Paragraph 56 of the 363 Sale Order. Moreover, MSPA § 6.15(b), which required New GM
after the closing of the 363 transaction to commence administering and paying standard repair
warranty and Lemon Law claims includes parallel usage of the “arising under” phrase for both of

these types of claims:

“(b) From and after the Closing, [New GM] shall be responsible
for the administration, management and payment of all Liabilities
arising under (i) express written warranties of [Old GM and
Saturn] that are specifically identified as warranties and delivered
in connection with the sale of new, certified used or pre-owned
vehicles or new or remanufactured motor vehicle parts and
equipment (including service parts, accessories, engines and
transmissions) manufactured or sold by [Old GM, Saturn or New
GM] prior to or after the Closing and (ii) Lemon Laws.”

(Emphasis added.) This provision illustrates that despite the absence of the same parallel

construction found in section 6.15(b). (UGG
@EEENEHERD scction 2.3(a)(vii) was not intended to create any fundamental difference in the
scope or treatment of assumed express warranty and Lemon Law obligations.

21 In summary. the Castillo Stipulation of Settlement and underlying litigation (and
other product litigation claims typically bundled as class actions) do not “arise” from Old GM’s
express limited warranty within the intended meaning of the parties as expressed in Section

@2B(@@ii» To the contrary, the fundamental underlying allegation in product litigation cases
like Castillo is that there exists a product defect from which the claimant is not adequately
protected by the express limited warranty and by reason of which the limitations of the express

warranty should not be enforced. Such claims “arise” independently of the express limited

warranty, are not premised on the express limited warranty and (ieicliotifitendeditoIbelassuied
by New GM through the 363 transaction. In documenting the 363 transaction, we included a
‘number of provisions that were intended to make this clear. Specifically.

12
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In MSPA §2.3(a)(vii), the basis for the liability to be assumed was defined as “express

written warranties” that were “specifically identified as warranties and delivered in

connection with the sale of” the relevant products. (Hiclififeitivasiottolfciudeach

. In MSPA §2.3(b)(xvi)(A), it was confirmed that the assumption of liability did not

include “implied warranty or other implied obligation arising under statutory or common

law without the necessity of an express warranty.” (IiclftentioNHiSIPIOViSicvasio

In MSPA §2.3(b)(xvi)(B), it was stated that the liability assumed did not encompass
“allegation, statement or writing by or attributable to [Old GM]” (BlicifileHiuRdeHying

. In MSPA §2.3(b)(x1), it was stated that New GM would not assume liability for
“Liabilities to third parties for Claims based upon Contract, tort or any other basis.”
Again, the intent was to make clear the general principle that New GM was not assuming
the prepetition litigation liabilities of Old GM.

In paragraph 56 of the 363 Sale Order, it was clarified that “[New GM] is not assuming
responsibility for Liabilities contended to arise by virtue of other alleged warranties,
including implied warranties and statements in materials such as, without limitation,
individual customer communications, owner’s manuals, advertisements, and other

promotion materials, catalogs and point of purchase materials.” Again, EHEIPUEPOSERVES
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specific and targeted, and did not include all the other potential bases for product

litigation claims based on alleged conduct, actions and omissions of Old GM..
f. Also in paragraph 56 of the 363 Sale Order, it was clarified that New GM’s express

limited warranty assumption was ‘“‘subject to conditions and limitations contained in [Old
GM’s] express written warranties.” Those conditions and limitations effectively disclaim
any obligation of repair outside the warranty period and also exclude money damages,
and inclusion of this language was intended to confirm that the obligation that New GM
‘had agreed to assume was the obligation to fulfill Old GM’s repair obligations going
forward.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct and that this declaration is executed this 2d day of September, 2011.

[s] Lawrence S. Buonomo
Lawrence S. Buonomo
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre : Chapter 11 Case No.

MOTORS LIQUIDATION COMPANY, etal., : 09-50026 (REG)
f/k/a General Motors Corp., et al.

Debtors. : (Jointly Administered)

KELLY CASTILLO, NICHOLE BROWN, : Adyv. Proc. No. 09-00509
BRENDA ALEXIS DIGIAN DOMENICO,
VALERIE EVANS, BARBARA ALLEN,
STANLEY OZAROWSKI, AND DONNA
SANTI,
Plaintiffs,

V.

General Motors Company, f/k/a New General
Motors Company, Inc.,
Defendant.

GENERAL MOTORS LLC,
Counterclaimant,

V.

KELLY CASTILLO, NICHOLE BROWN,
BRENDA ALEXIS DIGIAN DOMENICO,
VALERIE EVANS, BARBARA ALLEN,
STANLEY OZAROWSKI, DONNA SANTI,
LAKINCHAPMAN LLC, ROBERT W.
SCHMIEDER, II, AND MARK L. BROWN,
Counterdefendants.

DIRECT TESTIMONY DECLARATION OF L. JOSEPH LINES, 111

I, L. Joseph Lines, III, declare and state:
1. I am an attorney and a member in good standing of the State Bar of Michigan. I

am and since July 10, 2009 have been employed by General Motors LLC (“New GM”) as a

1
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member of its Legal Staff. Until July 10, 2009, I was employed in a similar capacity by General
Motors Corporation, later known as Motors Liquidation Company (“Old GM”).

2. I was the Professional-In-Charge for Old GM in the Castillo v. General Motors

Corp. litigation, No. 2:07-CV-02142 WBS-GGH, United States District Court for the Eastern
District of California.

3. Plaintiffs in the Castillo action alleged in their pleadings that the continuously

variable “VTi” transmissions used in certain model year 2002 through 2005 Saturn VUEs and
certain model year 2003 and 2004 Saturn IONs had a high failure rate. Their complaints, filed
on behalf of an alleged nationwide class consisting of all current or past owners of these
vehicles, asserted four causes of action: (1) violation of numerous and varied state consumer
protection laws; (2) breach of express warranty; (3) breach of implied warranty; and (4) unjust
enrichment. See Second Amended Complaint (Joint Exhibit F), | 69-108.

4. The Saturn VUEs and IONs in question were distributed in the United States
through a network of independently owned Saturn Retailers by Saturn Distribution Corporation,
a wholly-owned subsidiary of Saturn Corporation which in turn was a wholly-owned subsidiary
of Old GM.

5. A booklet containing the terms of Saturn’s standard limited new vehicle warranty
(“standard repair warranty”’) was placed in the glove box of each VUE and ION prior to its
initial retail sale or lease. Under the terms of the standard repair warranty, the exclusive remedy
was free-of-charge repair or replacement of vehicle components found defective in materials or
workmanship during the warranty period. Liability for incidental and consequential damages
was expressly excluded. Joint Exhibit G is my declaration in the underlying Castillo action
which includes an exemplar of the pertinent warranty booklet.

6. Initially the warranty period under Saturn’s standard repair warranty was three
years or 36,000 miles from the date of initial purchase or lease of the vehicle, whichever came

first. In March 2004, more than three years before the Castillo action was filed, however, Old

GM voluntarily extended the warranty period to cover VTi transmission malfunctions which
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occurred within five years or 75,000 miles of initial retail purchase or lease of the VUE or ION
in question, whichever came first. See Bulletins 04020, 04020A (Joint Exhibits V and PP).

7. After Old GM filed a motion to dismiss plaintiffs’ initial complaint (Joint
Exhibit D) plaintiffs, instead of opposing the motion, filed a First Amended Complaint (Joint
Exhibit E). Old GM again moved to dismiss. The moving, opposition and reply briefs are Joint
Exhibits H, I & ZZ.

8. Plaintiffs’ claim for breach of “express” warranty in the Castillo action did not
assert a violation of Saturn’s standard repair warranty, but instead asserted claims for alleged
“design defects” and VTi transmission malfunctions that occurred after the applicable warranty
period had expired. See Second Amended Complaint, | 3-4, 25 (Joint Exhibit F); New GM’s
Memorandum of Points and Authorities in Support of Motion To Dismiss (Joint Exhibit H),
pp-2, 15-18; Plaintiffs’ Brief in Opposition to Defendant’s Motion To Dismiss (Joint Exhibit I),
pp- 29, 33-34; New GM’s Reply Memorandum in Support of Motion To Dismiss (Joint Exhibit
Z77), pp. 16-21. Plaintiffs’ claims for violation of express warranty did not seek transmission
repair or replacement during the warranty period, but instead sought monetary compensation or
free-of-charge repairs for VTi malfunctions occurring after expiration of the warranty period.
Joint Exhibit F, ] 84-85, 89; id., p. 22 ({{l B, C). Plaintiffs’ claims for alleged violation of
state consumer protection statutes, breach of implied warranty and unjust enrichment also sought
remedies beyond the exclusive remedy of repair or replacement during the warranty period that
was provided by Saturn’s standard repair warranty. See Joint Exhibit F, pp. 19 (] B), 24 (] B,
), 26 (11 B, O).

9. Prior to any ruling on the motion, the parties mediated the case and entered into a
Stipulation of Settlement (Joint Exhibit B) (“Stipulation”). Under the Stipulation, plaintiffs
agreed to file the Second Amended Complaint (Joint Exhibit F) and then to release all of their
claims against Old GM on the “Effective Date” of the Settlement (as defined in the Stipulation).
For its part, Old GM agreed, subject to (among other things) required approval by the District

Court, to provide certain relief to class members for VTi transmission malfunctions that occurred
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after the five-year, 75,000 warranty period had expired, i.e., relief not available under the terms
of the standard repair warranty. Specifically, the Stipulation provided for Old GM after the
Effective Date of the Settlement to reimburse purchasers of new VTi-equipped vehicles for 100
percent of the cost of VTi repairs for malfunctions not covered by the original warranty that
occurred within 100,000 miles of the vehicle’s initial retail sale or lease, and for 75 percent of
repair costs for malfunctions between 100,001 and 125,000 miles, in each case within defined
time periods corresponding to the model year of the vehicle. Similarly, within the same defined
time periods for each model year, Old GM would, following the Effective Date of the
Settlement, reimburse purchasers of used VTi-equipped vehicles for 75 percent of VTi repair
costs not covered by the original warranty for malfunctions within 100,000 miles of the original
retail sale or lease, and for 30 percent of repair costs for malfunctions between 100,001 and
125,000 miles. Following the Effective Date of the Settlement, Old GM also would have
provided compensation to certain owners of VTI-equipped vehicles who previously had traded
them in rather than seeking repair of VTi malfunctions. Joint Exhibit B, ] 7-10.

10. The District Court subsequently certified a settlement class, approved the Form of
Notice of the proposed Settlement to be mailed to class members (Joint Exhibit K), held a
hearing, approved the Settlement and entered the Final Judgment providing for implementation
of the terms of the Settlement (Joint Exhibit A).

11. The Stipulation and the Final Judgment both expressly provided that Old GM was
not admitting any liability, including liability under Saturn’s standard repair warranty.

Specifically, Paragraph 12 of the Final Judgment provided in pertinent part as follows:

“Neither this Judgment nor the [Stipulation of Settlement] (nor any
document referred to herein or any action taken to carry out this
Final Judgment) is, may be construed as, or may be used as an
admission by [Old GM] of the validity of any claim, of actual or
potential fault, wrongdoing or liability whatsoever.”

Paragraph 5 of the Stipulation (Joint Exhibit B) similarly provided as follows:
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“[Old GM] expressly denies any wrongdoing and does not admit or
concede any actual or potential fault, wrongdoing or liability in
connection with any facts or claims that have been or could have
been alleged against it in the Action, and [Old GM] denies that
plaintiffs or any Class Members have suffered damage or were
harmed by the conduct alleged.”

12. After the District Court had issued its Order Preliminarily Approving the
Settlement (Joint Exhibit J) and notice had been mailed to class members, Old GM voluntarily
began reimbursing Saturn Retailers for VTi repairs in accordance with the formula set forth in
the Settlement Agreement. Old GM began providing these voluntary reimbursements on a
customer satisfaction basis so that Saturn customers did not either (a) have to pay for repairs to
their malfunctioning vehicles out-of-pocket and wait for reimbursement until after the Effective
Date of the Settlement or (b) have to delay repairs until after the Effective Date in order to avoid
paying for them out-of-pocket. On February 3, 2009, Old GM issued an Administrative
Bulletin documenting this voluntary customer satisfaction policy. Joint Exhibit MM. These
actions by Old GM were completely voluntary because, as explained in the next paragraph,
neither the Stipulation nor the Final Judgment obligated Old GM to make any reimbursement
payments until after the Effective Date when class members’ releases would go into effect and
the claims process would begin.'

13. To be specific, at the time that Old GM filed its bankruptcy case, the Stipulation
had been approved by the District Court, but it had not yet become effective, i.e., the Effective
Date as defined in the Stipulation had not been reached and therefore Old GM had not
performed, and was not yet obligated to perform, the terms of the Settlement. In other words,
Old GM on June 1, 2009 was not obligated under the Settlement to pay any money or reimburse

authorized Saturn Retailers for any repairs to class members’ vehicles because the Effective Date

' The term “Effective Date” was defined in q -6 of the Stipulation of Settlement as “ten (10)
business days after ... the date upon which the time for seeking appellate review of the Judgment
... shall have expired....” The deadline for an appeal was Monday, May 18, 2009 (30 days after
the entry of judgment), meaning that the Effective Date given the intervening Memorial Day
holiday could not have been earlier than Wednesday, June 3, i.e., ten business days after the first
date on which the time to appeal “shall have expired,” i.e., Tuesday, May 19, 2009.
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had not been reached. Instead, as of June 1, 2009, the Castillo action was stayed pursuant to
Section 362 of the Bankruptcy Code and Old GM was precluded from performing the terms of
the Settlement.

14. The assumption and rejection of Old GM’s executory contracts and the
assignment of any assumed executory contracts to New GM were governed by Section 6.6 of the
Amended and Restated Master Sale and Purchase Agreement (“MSPA”) (Joint Exhibit C)
and the Bankruptcy Court’s “Order Pursuant to 11 U.S.C. §§ 105, 363, and 365 and Fed. R.
Bankr. P. 2002, 6004, and 6006 (I) Approving Procedures for Sale of Debtors’ Assets Pursuant
to Master Sale and Purchase Agreement, etc., (II) Scheduling Bid Deadline and Sale Hearing
Date; (III) Establishing Assumption and Assignment Procedures; and (IV) Fixing Notice
Procedures and Approving Form of Notice” entered on June 2, 2009 (“Sale Procedures Order”)
(Joint Exhibit AAA).

15 Neither Old GM nor New GM ever gave any indication of any intent or
agreement that Old GM would assume liability under the Stipulation of Settlement and/or assign

G The MSPA and Sale Procedures Order set forth specific procedures
for assuming and assigning executory contracts. (ASjdetailediiViFIBichoHo Sideclaraticnyold
‘GM did not follow these procedures with respect to the Stipulation of Settlement because the
parties did not intend for Old GM to assume the Stipulation of Settlement and assign it to New
‘GM. To the contrary, Old GM’s intent to reject the Stipulation of Settlement was cvidenced by
its decision to “reject [the Stipulation of Settlement] later.” On or shortly before June 30, 2009, 1
instructed a paralegal on my staff, Janine LaMore, to cause this direction to be uploaded into the
executory contract data base. See Buonomo Decl., ] 12-13 & GM Exhibit 4.

16. On November 16, 2009, Old GM filed a Motion To Reject the Stipulation of
Settlement under section 365(a) of the Bankruptcy Code [Docket No. 4458] which this Court
granted without prejudice to plaintiffs’ claims in this Adversary Proceeding. Order Granting

Motion for Rejection [Docket No. 4680].
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17. Following this Court’s order approving the Section 363 transaction in which New
GM acquired the business assets of Old GM free and clear of the liabilities of Old GM as
delineated in the MSPA (Joint Exhibit C) and the 363 Sale Order (Joint Exhibit C), New GM

@ for 2 short time (N (i mbursing Saturn Retailers for VTi
repairs in accordance with the formula set forth in the Stipulation of Settlement. (D
not immediately discontinue this goodwill policy after the closing of the 363 Sale because of the
intense activity, and the need to prioritize numerous issues, related to the commencement of New:

G Spccifically, as the former Professional-in-Charge of the Castillo action on

behalf of Old GM, I was engaged personally during this period in the historic restructuring of the
GM dealer network and the phase-out or potential sale of four vehicle brands operated by Old
GM (Pontiac, Hummer, Saab and Saturn). This required, among other things, repeated trips to
Washington D.C. to meet with Congressmen and Senators and their staffs and representatives of
dealer organizations and trade groups who all were concerned about the effect of the dealer
network restructuring and brand phase-outs or sales on dealers.

18. On September 28, 2009, New GM issued the “VTi Settlement Clarification”
(Joint Exhibit QQ) which instructed GM and Saturn employees to discontinue Old GM’s
voluntary policy of providing goodwill adjustments pursuant to the February 3, 2009
Administrative Bulletin and to revert to handling VTi malfunction claims under Saturn’s five-
year, 75,000 mile standard repair warranty (Joint Exhibit G). New GM thus (D
G - little more than two months after completing its
purchase of Old GM’s assets free and clear of Old GM’s liabilities. (i EEEEEEEED
to discontinue Old GM’s policy because it was under no legal obligation to continue this
voluntary policy and review of this policy received a higher priority because it was anticipated
that Saturn owners would soon become customers of the Penske-owned and operated Saturn as a
result of the Penske organization’s proposed purchase of the Saturn brand.

19. Subsequently, after Penske’s proposed purchase of the Saturn brand failed to

close. New GM decided in the interests of satisfying Saturn owners, who now remained as GM
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customers, to implement an additional and different voluntary outreach to owners of VTi-
G Under a new “Special Reimbursement Policy” issued on November 5, 2009
(Joint Exhibit RR), New GM agreed to reimburse customers who experienced VTi
malfunctions not covered by the original warranty that occurred within100,000 miles and eight
years of the date of the original retail sale or lease of the vehicle for one-half of their eligible VTi
repair costs or, in the alternative, permit them to trade in their vehicles for a $5,000 credit good
on the purchase of specified new GM vehicles.

20. Contemporaneous business records that relate to New GM’s decisions to issue

Joint Exhibits QQ and RR reflect New GM’s internal understanding that it had not assumed,
and had intended not to assume, any liability under the Stipulation of Settlement or Final
Judgment and that any such liability was “left behind” in Old GM. These documents include the
following:

- “Saturn VTI (CVT) Transmission, Customer Satisfaction Assurance Review,
August 04, 2008 [sic — should be 2009] (GM Exhibit 5), p. 10858 (“Class
Action Settlement ... has been assigned to Old GM”); id., p. 10859 (“Settlement
has been assigned to Old GM — Obligation no longer exists”).?

- “Saturn VTI (CVT) Transmission, Customer Satisfaction Assurance Review,
August 04, 2008 [sic — should be 2009] (GM Exhibit 6), p. 10865 (“Accrual that
was set up for Class Action Settlement was eliminated when liability was
transferred to Old GM”).

- E-mail, Lori Hamilton to Susan Tuohy, re Saturn CVT Legal Settlement Reserve,

August 6, 2009, (GM Exhibit 7), p. 10964 (“I found the information on the CVT

2 Of course, this lay statement has the legal technicalities reversed. New GM did not “assign”
the Settlement t0 Old GM, but merely declined to accept an assignment of this liability from Old
GM. But in any event, these documents clearly show that New GM understood that it had no
obligations whatsoever under the Settlement precisely because it remained an obligation of Old
GM.
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21.

reserve. Yes, there was $20M in an 00 5442 account (legal settlement liability)
put on the books in Aug 2008. However, I understand that ALL Legal Settlement
Reserves were left in OldCo.”).

“Saturn CVT Review, August 24, 2009” (GM Exhibit 8), p. 00005 (“Settlement
assigned to Motors Liquidation Company”).

E-mail attaching draft Administrative Message, September 16, 2009 (GM
Exhibit 9), p. 10931 (“When it emerged from bankruptcy proceedings, General
Motors Company ... did not assume liability under the settlement or otherwise for
any reimbursement obligations with respect to the VTi transmission. The
Bankruptcy Court’s order approving the 363 sale of MLC assets to [New] GM
specifically provides that such sale was free and clear of any MLC liabilities
unless expressly assumed by [New] GM. Therefore, the responsibility, if any, to
provide reimbursement to customers remains with MLC subject to the normal
procedures of the Bankruptcy Court.”).

“Saturn CVT Field Actions, October 6, 2009 (GM Exhibit 10), p. 11141 (“The
prior U.S. Class Action settlement has not been assumed by “New” GM”).

Plaintiffs’ argument that GM treated VTi repairs after the 5 year/75,000 mile

express written warranty expired as “warranty” claims is simply incorrect. First, (D
reimbursement payments were made voluntarily on a customer satisfaction basis outside the tiwe
and mileage limits of Saturn’s standard repair warranty. (I D
‘payments but voluntary goodwill payments made in the interest of customer satisfaction. Al

that plaintiffs’ evidence could show is that VTi repair reimbursement claims by Saturn Retailers

and GM Dealers were processed through GM’s warranty payment system. However, this system

is used to administer and pay a wide variety of reimbursement claims from dealers including

many, e.g., Special Policy claims, product recalls, goodwill adjustments, and customer

satisfaction payments, which clearly are not claims under and/or within the conditions or

limitations of the standard repair warranty. Indeed, this system is simply the mechanism that
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New GM uses for reimbursing dealers for both warranty and non-warranty claims. Therefore,
usage of this system to make voluntary goodwill payments does not constitute an admission, or
even imply, that these payments were for “warranty claims,” much less that they somehow were
required under MSPA § 2.3(a)(vii)(A).

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct and that this declaration is executed 2d day of September, 2011

[s] L. Joseph Lines, 111

L. Joseph Lines, III

Exhibit 2



