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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre MOTORS LIQUIDATION COMPANY,
f/lkla GENERAL MOTORS CORP., et al.,

Debtors,
KELLY CASTILLO, NICHOLE BROWN,
BRENDA ALEXIS DIGIANDOMENICO,
VALERIE EVANS, BARBARA ALLEN,
STANLEY OZAROWSKI, and DONNA
SANTI,

Plaintiffs,

V.

GENERAL MOTORS COMPANY, f/k/la NEW
GENERAL MOTORS COMPANY, INC.,

Defendant.

Chapter 11
09-50026 (REG)
Jointly Administered

Adv. Proc. No. 09-00509

NOTICE OF FILING SUPPLEMENTAL EVIDENCE IN SUPPORT OF PLAINTIFFS’
MOTION FOR PARTIAL SUMMARY JUDGMENT AND IN OPPOSITION TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiffs previously submitted evidence (Doc. 31, Ex. W) involving the substitution of

New GM into a Palm Beach County, Florida case, No. 09-CA-011174, alleging breach of

express warranty. Plaintiffs now submit Exhibit Y—a true and correct copy of a pleading from



the Florida case entitled “Defendant General Motors, LLC’s Answer and Defenses to Count Il of
Plaintiff’s Amended Complaint”—which Plaintiffs first received on February 4, 2010. In its
answer, New GM admits that it “assumed responsibility” under the ARMSPA for breach of
express warranty claims even where New GM asserts affirmative defenses that the defects
complained of “are not defects covered by the written New Vehicle Warranty” and that there
“has been no breach of the written New Vehicle Warranty because the Subject Vehicle’s alleged
defects have been corrected”—the very arguments made by New GM in this matter. EXx. Y, Aff.

Def. 11 3-4.

Dated: February 9, 2010 Respectfully submitted,

By: /s/ Mark L. Brown
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CERTIFICATE OF SERVICE

I hereby certify that on February 9, 2010, I electronically filed Notice of Filing
Supplemental Material in Support of Plaintiffs’ Motion for Partial Summary Judgment and in
Opposition to Defendant’s Motion For Summary Judgment with the Clerk of Court using the
CM/ECF system, which will send notification of such filings(s) to the following:



Gregory Oxford
goxford@icclawfirm.com

By: /s/ Mark L. Brown
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Mark L. Brown
LAKINCHAPMAN LLC

300 Evans Avenue, P.O. Box 229
Wood River, Illinois 62095-0229

Phone : (618) 254-1127
Fax: (618) 254-0193
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN AND FOR
PALM BEACH COUNTY, FLORIDA

SHERIF RAFIK KODSY,
Plaintiff,
VS. CASE NO.: 09-CA-011174
GENERAL MOTORS COMPANY f(-\’\/ —1 R
and MOTORS LIQUIDATION COMPANY, P . S_D_
S '1:‘ ;
Defendants. t:::r: = -
/ —xmg R T
"':_" Lyp] (E_:?. - m
= C) s < D
DEFENDANT GENERAL MOTORS, LLC’S ANSWER EL -

AND DEFENSES TO COUNT II OF PLAINTIFF’S AMENDED CONﬁ’LAiN’P-

r—j:

Pursuant to the Court’s December 17, 2009 Order Granting Defendant’s Motion for
Substltutlon of Party, Defendant General Motors, LLC (“GM”) f/k/a General Motors Company,
hereby ﬁles thls Answer and Defenses to Count II of Plaintiff’s Amended Complaint and states
the following: | |

1. GM admits that General Motors Corporation was the manufacturer of the 2008
Hummer H2 vehicle, bearing Vehicle Identification Number SGRGN23878H107653 which is
the subject of this l-itiganon (“Subject Vehicle™). |

2. GM admits that Plaintiff purchesed the Subject 'j\';ehicie from Coral Cadillac, Inc.,
an independent dealership authorized to sell and service GM vehicles.

3. GM admits thaf General Motors Corporation issued a written New Vehicle
Limited Warranty applicable to the Subject Vehicle. The i:erms of the warranty speak for

themselves On July 10, 2009, GM assumed respons1b1hty for General Motors Corporation’s

written New Vehlcle L1m1ted Warranty



4. GM admits that Plaintiff brought the Subject Vehicle to an independent dealer
authorized to service Hummer vehicles under General Motors Corporation’s written New
Vehicle Limited Warranty and that work was performed as reflected on the dealer’s repair
invoices.

5. GM denies all remaining allegations of the Amended Complaint not specifically

admitted herein.

AFFIRMATIVE AND OTHER DEFENSES

GM demands judgment in its favor based upon the following affirmative and other
defenses:

l.- Based on the final and binding decision of the Florida New Motor Vehicle
Arbitration Board in favor of General Motors Corporation, Plaintiff’s breach of warranty claim is
barred by the rule against splitting causes of action.

2. Based on the final and binding decision of the Florida New Motor Vehicle
Arbitration Board in favor of General Motors Corporation, Plaintiff’s breach of warranty claim is
barred by the doctrine of collateral estoppel.

3. The alleged problems with the Subject Vehicle are not defects covered by the
written New Vehicle Limited Warranty.

4, There has been no breach of the written New Vehicle Limited Warranty because
the Subject Vehicle’s alleged defects have been corrected.

5. There has been no breach of the written New Vehicle Limited Warranty if
Plaintiff has failed to report the alleged defects to a dealer authorized to perform repairs under

_the written New Vehicle Limited Warranty and allowed the dealer a reasonable opportunity to

correct the defects.



6. To the extent that the problems complained of were the result of misuse, abuse,
accident, neglect, unauthorized modifications, or improper maintenance by persons other than
GM or General Motors Corporation, the problems are not cpvered by the written New Vehicle
Limited Warranty and GM is not responsible for the damages alleged by Plaintiff and may not
be held liable for same.

7. The written New Vehicle Limited Warranty applicable to the Subject Vehicle
disclaims and excludes liability for incidental and consequential damages.

8. Plaintiff cannot pursue a cause of action for breéch ‘of implied warranty against
GM because GM did not assume responsibility for any breach of implied warranty allegations
against General Motors Corporation. See pages 30-32 of the Amended and Restated Master Sale
and Purchase Agreement and the approval order attached to GM’s Motion for Substitution of
Party as Exhibits “C” and “D” respectively.

9. No implied warranty arose between Plaintiff and GM because Plaintiff did not
purchase the Subject Vehicle from GM and no sales or transactional privity exists between
Plaintiff and GM.

10. Plaintiff cannot maintain a cause of action for breach of an implied warranty
against GM if the alleged defects did not exist when the Subject Vehicle was first sold.
Alternatively, if the alleged defects existed at the time of sale, ﬁo implied warranty arose to the '
extent that Plaintiff either refused to examine the Subject Vehicle before the purchase or
examined it as fully as desired, and an examination ought to have revealed the alleged defects.

11.  The written New Vehicle Limited Warranty displaces any alleged implied

warranty to the extent that the alleged implied warranty is inconsistent with the written warranty.



12.  To the extent that Plaintiff has failed to use reasonable care to mitigate any
alleged damages by taking reasonable measures to prevent and/or minimize the losses being
claimed as damages in the instant matter, Plaintiff’s claim for damages in this case is barred or
diminished.

13.  GM is entitled to a setoff for monies received through a judgment, settlement or
otherwise by Plaintiff from any party or non-party to this action in relation to the damages
alleged in the Complaint.

14. GM reserves the right to plead any and all additional affirmative and other
defenses that may become known during discovery.

WHEREFORE, General Motors Company, respectfully requests this Court to enter
judgment in its favor.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail
to Sherif R. Kodsy, 15968 Laurel Oak Circle, Delray Beach, Florida 33484, this éﬁ‘ day of

January, 2010.

O —

CHARLES P. MITCHELL

Florida Bar No. 081.8240.

STEVEN 1. KLEIN

Florida Bar No. 0675245

RUMBERGER, KIRK & CALDWELL, P.A,
Lincoln Plaza, Suite 1400

300 South Orange Avenue

Post Office Box 1873

Orlando, Florida 32802-1873

Telephone: (407) 872-7300

Telecopier: (407) 841-2133

Attorneys for General Motors, LLC fik/a General
Motors Company
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