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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

 
REPLY OF DEBTORS TO OBJECTION BY  

KARMANN U.S.A., INC. TO FOURTH OMNIBUS  
MOTION OF DEBTORS TO REJECT CERTAIN  EXECUTORY CONTRACTS  

 
TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
   
  Motors Liquidation Company (f/k/a General Motors Corporation (“GM ”)) and its 

affiliated debtors, as debtors in possession in the above-captioned chapter 11 cases (collectively, 

the “Debtors”), respectfully represent: 

Background 

1. On June 1, 2009, the Debtors filed a motion (the “Sale Motion”), 

requesting, inter alia, an order (the “Sale Order”), pursuant to 11 U.S.C. §§ 105, 363(b), (f), and 

(m), and 365, authorizing and approving (i) the sale of substantially all of the Debtors’ assets 
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pursuant to a proposed Master Sale and Purchase Agreement and related agreements (the 

“MPA ”) among the Debtors and Vehicle Acquisition Holdings LLC ( “New GM”), a purchaser 

sponsored by the United States Department of the Treasury (the “U.S. Treasury”), free and clear 

of liens, claims, encumbrances, and other interests, including any successor liabilities (the “363 

Transaction”), (ii) the assumption and assignment of certain executory contracts and unexpired 

leases of personal property and of nonresidential real property, and (iii) the approval of the UAW 

Retiree Settlement Agreement, subject to higher or better offers. 

2. On July 5, 2009, the Court approved the 363 Transaction, and on July 10, 

2009, the 363 Transaction closed.  Accordingly, the Debtors no longer operate as manufacturers 

of Motor Vehicles. 

The Debtors’ Fourth Omnibus Rejection Motion and Karmann’s Objection 

3. On July 10, 2009, the Debtors filed their Fourth Omnibus Motion to 

Reject Certain Executory Contracts (the “Motion ”)1 [Docket No. 3107].  On July 28, 2009, 

Karmann U.S.A., Inc. (“Karmann ”) filed an objection (the “Objection”) to the Motion, and 

specifically to the Debtors’ proposed rejection of parts supply agreements between the Debtors 

and Karmann (the “Production Contracts”).   

4. The Production Contracts provide for the manufacturing of parts for the 

assembly of convertible tops for Pontiac brand vehicles under the GMX381 Program.  The 

Debtors seek to reject the Production Contracts because the Pontiac brand was sold to New GM 

pursuant to the 363 Transaction and New GM has no need or desire to assume the Production 

Contracts in light of the contemplated cancellation of the Pontiac brand.  Since the Debtors are 

                                                 
1 Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion. 
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no longer in the business of manufacturing vehicles and, therefore, no longer participate in the 

production of Pontiac vehicles, they have sought to reject the Production Contracts.   

5. In addition to the Production Contracts, the Debtors are party to two other 

types of agreements with Karmann.  Namely, these contracts include purchase orders for tooling 

(the “Tooling Contracts”) and purchase orders for service parts (the “Service Contracts”, and, 

together with the Production Contracts and the Tooling Contracts, the “Karmann Contracts”).  

Unlike the Production Contracts, New GM requires the Tooling Contracts and Service Contracts 

going forward because they allow for the maintenance and replacement of existing convertible 

tops manufactured under the GMX381 Program.  As such, the Debtors have sought to assume 

and assign the Tooling Contracts and Service Contracts to New GM.  Notably, Karmann does 

not object to the business judgment of the Debtors in seeking to reject the Production Contracts, 

but instead objects to the Motion on the sole basis that the Debtors may not simultaneously reject 

the Production Contracts while assuming and assigning the Tooling Contracts and Service 

Contracts. 

The Karmann Contracts Are Not Integrated 

6. The Karmann Contracts are not integrated agreements.  Karmann’s 

Objection is completely void of any legal or factual support whatsoever for its contention that 

these separate agreements are integrated other than cite to one bankruptcy court case in another 

district that stands for the general proposition that integrated contracts must be assumed or 

rejected in whole.   

7. Upon review of the relevant agreements, it is clear that the Karmann 

Contracts are separate agreements that can be rejected or assumed and assigned on an individual 



 

  
ERROR! NO PROPERTY NAME SUPPLIED.   

4 

basis.2  Whether a contract is integrated or severable “is a question of the parties’ intent, to be 

determined from the language employed by the parties, viewed in light of the circumstances 

surrounding them at the time they contracted.”  In re Am. Home Mtge. Inc., 379 B.R. 503, 520-

521 (Bankr. D. Del. 2008) (citing Atlantic Mut. Ins. Co. v. Balfour MacLaine Int’l (In re Balfour 

MacLaine Int’l), 85 F.3d 68, 81 (2d Cir. 1996)).   Absent ambiguity in the terms of the contract, 

the parties’ intent is gleaned from the four corners of the instrument.  In re Am. Home Mtge. 

Holdings, Inc., Case No. 07-11047, 2009 Bankr. LEXIS 439, at *17 (Bankr. D. Del. Mar. 13, 

2009) (applying New York law); In re Royster Co., 137 B.R. 530 (Bankr M. D. Fla. 1992).  Only 

if there is an ambiguity in the terms of the contract may the court look to extrinsic evidence to 

discern the intent of the parties.  See Instead, Inc. v. Reprotect, Inc., 08 Civ. 5236 (DLC), 2009 

U.S. Dist. LEXIS, at *12 (S.D.N.Y. Feb. 5, 2009).  Here, based on even a cursory examination of 

the Karmann Contracts, it is clear that they are not integrated. 

8. Courts have relied on a number of non-exclusive factors for evidence of 

the parties’ intent with respect to the integration or severability of contracts.  These include: (i) 

whether the nature and purpose of each agreement (subsumed in the single contract or document) 

is different; (ii) whether the consideration for each agreement is separate and distinct;  (iii) 

whether the obligations of the parties to each agreement are interrelated – i.e., whether 

performance under one agreement is dependent on or related to performance under the terms of 

the other agreement; (iv) whether there is an integration clause stating the contract is to be 

considered one agreement; (v) whether a default under one agreement causes or requires a 

default under the other agreements; (vi) whether the agreements are for the same term, including 
                                                 
2 Attached hereto as Exhibit A is a copy of each a Production Contract, a Tooling Contract, and a Service Contract.  
Although there are numerous contracts that fall under each of these categories, the terms and conditions of the 
contracts are substantially the same.  
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whether extensions are permitted on a whole or partial basis; and (vii) whether the agreements 

are separately negotiated. See generally Byrd v. Gardinier, Inc. (In re Gardinier, Inc.), 831 F.2d 

974 (11th Cir. 1987) (holding that debtor was permitted to assume purchase and sale contract, 

but could also reject a broker commission agreement that was stated in the same sale contract); 

In re Am. Home Mtge. Inc., 379 B.R. 503 (Bankr. D. Del. 2008) (holding that mortgage servicing 

rights in a repurchase agreement were severable); In re Adelphia Bus. Solutions, Inc. 322 B.R. 

51, 55 n. 10 (Bankr. S.D.N.Y. 2005) (holding that two separate, but closely related, lease 

agreements were severable); In re Royster Co., 137 B.R. at 531 (Bankr M. D. Fla. 1992) (holding 

that 11 agreements documented on separate riders to master agreement, which were executed on 

different dates, separately negotiated, involved different consideration and were of varying 

duration constituted separate agreements).   

9. After review of the Karmann Contracts, it is clear that not a single one of 

the above factors weighs in favor of a finding that the contracts are integrated.  Significantly, 

there is no master contract, integration clause, or cross-default provision included in any of the 

contracts.  Also, because each contract is a purchase order contract, the consideration for each 

agreement is completely separate and distinct.  Each Karmann Contract contains a “Termination 

for Convenience” provision allowing the Debtors to immediately terminate all or part of the 

respective agreement upon written notice to Karmann without regard to the effect on other 

agreements.  Finally, the purpose of the Production Contracts, Tooling Contracts, and Service 

Contracts are separate and distinct as evidenced by New GM’s desire to assume only two out of 

the three categories of Karmann Contracts. The four corners of the Karmann Contracts 

unambiguously contemplate standalone contracts and there is no provision indicating otherwise. 
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10. Upon further inquiry of Karmann as to the basis of its assertions, Karmann 

has indicated that it believes a nomination letter from the Debtors, dated February 28, 2002 (the 

“Nomination Letter”),3 notifying Karmann that it had been selected as the supplier for the 

Production Contracts, Service Contracts, and Tooling Contracts resulted in integration of the 

Karmann Contracts.  The Debtors do not believe the Nomination Letter has any bearing on the 

Debtors’ argument set forth above as the Nomination Letter is clearly not a master contract and 

is not in any way incorporated or integrated into the Karmann Contracts.  Further, the Court 

should only look to extrinsic evidence when there is ambiguity within the terms of the contract at 

issue.  The terms of the Karmann Contracts are unambiguous and therefore the Court should not 

look to the Nomination Letter for indication of the parties’ intent with respect to integration of 

the Karmann Contracts.  See Instead, Inc. v. Reprotect, Inc., 2009 U.S. Dist. LEXIS, at *12 

(S.D.N.Y. Feb. 5, 2009).  As such, Karmann has provided absolutely no factual or legal basis 

supporting its contention that the Karmann Contracts are integrated.  Therefore, the Objection 

should be overruled.   

11. The Debtors do not believe there are any payments outstanding or 

accruing under the Production Contracts and accordingly, the Debtors have not sought nunc pro 

tunc relief.  However, Karmann has also filed an objection (the “Assumption Objection”) 

relating to the Debtors’ proposed assumption and assignment of the Tooling Contracts and 

Service Contracts.4   A hearing on the Assumption Objection is scheduled for August 3, 2009.  

                                                 
3 A copy of the Nomination Letter is attached hereto as Exhibit B. 

4 See Karmann U.S.A., Inc.’s Objection to Second Notice of (i) Debtors’ Intent to Assume and Assign Certain 
Executory Contracts, Unexpired Leases of Personal Property and Unexpired Leases of Non-Residential Real 
Property and (ii) Cure Costs Related Thereto [Docket No. 2903]. A copy of the Assumption Objection is attached 
hereto as Exhibit C. 
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The Assumption Objection also substantially relies on the argument that the Karmann Contracts 

are integrated agreements and must be assumed or rejected in their entirety.  Consequently, the 

Debtors have been unable to assume and assign the Tooling Contracts and Service Contracts to 

date and will not be in a position to do so until the integration issue is resolved.  In the interim, 

Karmann has refused to perform under the Tooling Contracts and Service Contracts.  The 

Debtors believe that a ruling by this Court on both matters simultaneously, determining that the 

Karmann Contracts are not integrated agreements, will expedite the assumption and assignment 

of the Tooling Contracts and Service Contracts and facilitate performance by Karmann.  This 

will reduce the risk that (a) the Debtors’ estates will incur administrative expense claims relating 

to those contracts and (b) the Debtors would be required to engage in expensive litigation to 

compel performance under the contracts. 

Notice 

12. Notice of this Reply has been provided to (i) the Office of the United 

States Trustee for the Southern District of New York, (ii) the attorneys for the United States 

Department of the Treasury, (iii) the attorneys for Export Development Canada, (iv) the 

attorneys for the statutory committee of unsecured creditors appointed in these chapter 11 cases, 

(v) the attorneys for the ad hoc bondholders committee, (vi) the U.S. Attorney’s Office, 

S.D.N.Y., (vii) the attorneys for Karmann, and (viii) all entities that requested notice in these 

chapter 11 cases under Fed. R. Bankr. P. 2002.  The Debtors submit that, in view of the facts and 

circumstances, such notice is sufficient and no other or further notice need be provided.   
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WHEREFORE, the Debtors respectfully request that the Court enter an order 

granting the relief requested herein and in the Motion and such other and further relief as is just 

and proper. 

Dated: New York, New York 
 July 31, 2009 

  

/s/ Joseph H. Smolinsky    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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CARSON FISCHER, P.L.C. 
Counsel for Karmann U.S.A., Inc. 
4111 Andover Road, West-2nd Floor 
Bloomfield Hills, MI  48302 
(248) 644-4840 
Robert A. Weisberg (P26698) 
Patrick J. Kukla (P60465) 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 
       : 
In re:       : Chapter 11 
       : Case No.: 09-50026 (REG) 
GENERAL MOTORS CORPORATION, et al., : (Jointly Administered) 
       : 
  Debtors.    : 
---------------------------------------------------------------x 
 

KARMANN U.S.A., INC.’S OBJECTION TO SECOND NOTICE OF  
(I) DEBTORS’ INTENT TO ASSUME AND ASSIGN CERTAIN  

EXECUTORY CONTRACTS, UNEXPIRED LEASES OF PERSONAL  
PROPERTY AND UNEXPIRED LEASES OF NON-RESIDENTIAL  
REAL PROPERTY AND (II) CURE COSTS RELATED THERETO 

 
 Karmann U.S.A., Inc. (“Karmann U.S.A.”), by and through its attorneys, Carson 

Fischer, P.L.C., hereby states its objection to the proposed assumption and assignment 

of executory contracts with Karmann U.S.A. 

INTRODUCTION 

 1.   On June 1, 2009 (the “Petition Date”), General Motors Corporation (“GM”) 

and its affiliated debtors (collectively, the “Debtors”) each filed voluntary petitions for 

relief under Chapter 11 of the Bankruptcy Code. 

 2.   This Court has jurisdiction pursuant to 28 U.S.C. §§  157 and 1334.  This is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 
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 3.   On June 1, 2009, the Debtors filed a motion [Docket No. 92] (the “Sale 

Motion”) seeking, among other things, (a) authority to sell substantially all of the 

Debtors’ assets free and clear of all liens, claims and encumbrances, (b) approval of 

certain procedures for the solicitation of bids with respect to the sale and (c) authority to 

assume and assign certain executory contracts and unexpired leases in connection with 

the sale transaction. 

 4.   On June 2, 2009 the Court entered an order approving the Debtors’ 

proposed bidding procedures and establishing procedures for the assumption and 

assignment of executory contracts and unexpired leases [Docket No.  274] (the “Sale 

Procedures Order”). 

 5.   With respect to the assumption and assignment of executory contracts and 

unexpired leases, the Sale Procedures Order provides that the Debtors are to serve each 

non-debtor party to an executory contract or unexpired lease that the Debtors intend to 

assume and assign to the purchaser, a notice of assumption and assignment of 

executory contracts and unexpired leases (the “Assignment Notice”).   

6.   Each Assignment Notice is to set forth instructions for accessing 

information from a contract website (the “Contract Website”) containing the contracts 

to be assumed and assigned as well as the proposed cure amounts.   

 7.   On June 9, 2009, Karmann U.S.A.’s parent entity, Wilhelm Karmann 

GmbH, received the Debtors’ Notice of (i) Debtors Intent to Assume and Assign Certain 

Executory Contracts, Unexpired Leases of Personal Property, and Unexpired Leases of 
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Nonresidential Real Property and (II) Cure amounts Related Thereto1 (the “Karmann 

Assignment Notice”), which stated the Debtors intention to assume and assign 

Debtors’ agreements with Karmann U.S.A. (the “Karmann Contracts”).  The Karmann 

Assignment Notice contained instructions and information for accessing the Contract 

Website.   

 8.   Following receipt of the Karmann Assignment Notice, Karmann U.S.A. 

accessed the Contract Website and reviewed the list of Karmann Contracts to be 

assumed.  As of the date of the Karmann Assignment Notice, the list of Karmann 

Contracts to be assumed, included purchase orders for tooling (the “Tooling POs”), 

production parts (the “Production POs”) and service parts (the “Service POs”).  The 

proposed cure amount for the Karmann Contracts was $0.00. (the “Proposed Cure 

Amount”). 

9.   Although the various purchase orders were listed on the Contract Website 

separately, the Production POs and the Service POs, as further described herein, were 

one contract.  Although the Karmann Assignment Notice had not been properly served 

on Karmann U.S.A., Karmann U.S.A. did not oppose the assumption of such contracts 

and did not object to the Karmann Assignment Notice.   

 10.   Subsequent to receiving the Karmann Assignment Notice, Karmann 

U.S.A. received a second notice from the Debtors stating the Debtors intent to assume 

                                                 
1 The Assignment Notice was dated June 5, 2009 and was sent to Karmann GmbH in Germany.  Notwithstanding 
that the Assignment Notice seeks to assume contracts between GM and Karmann U.S.A., no notice was sent to 
Karmann U.S.A. 
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and assign additional executory contracts with Karmann U.S.A. (the “Second Karmann 

Assignment Notice”).    

 11.   Unlike the Karmann Assignment Notice, the Second Karmann 

Assignment Notice was sent to Karmann U.S.A. and not to its parent entity Wilhelm 

Karmann GmbH.  The Second Karmann Assignment Notice was dated June 15, 2009, 

however, Karmann U.S.A. did not receive the Second Assignment Notice until 

sometime after June 22, 2009.    

12.   The Second Karmann Assignment Notice, dated June 15, 2009, purports to 

allow recipients ten days from the date of the Second Karmann Assignment Notice in 

which to file objections.  Karmann U.S.A.’s objection to the Second Karmann 

Assignment Notice is timely-filed.   

 13.   Following receipt of the Second Karmann Assignment Notice, Karmann 

U.S.A. accessed the Contract Website and reviewed the revised list of Karmann 

Contracts to be assumed and assigned.  The revised list of Karmann Contracts to be 

assumed included the Tooling POs and Service POs but no longer included the 

Production POs.  Additionally, the Proposed Cure Amount was changed from $0.00 to 

$12,127.42 in favor of the Debtors.     

OBJECTION 

 14.   Karmann U.S.A. objects to the proposed assumption and assignment of 

the Karmann Contracts because certain of the Karmann Contracts are not executory 

contracts and, to the extent certain of the Karmann Contracts are executory contracts, 

the Debtors are obligated to assume all of the Karmann Contracts. 
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 A.   The Tooling POs Are Not Executory Contracts 

 15.   Section 365(a) of the Bankruptcy Code provides that a debtor, subject to 

court approval, “may assume or reject any executory contract or unexpired lease of the 

debtor.”  However, before a debtor can assume a contract pursuant to Section 365, it 

must first be established that an executory contract existed at the time of the bankruptcy 

filing. In re Kong, 162 B.R. 86, 91 (Bankr. E.D. N.Y. 1993). 

 16.   The Bankruptcy Code does not define the term “executory contract.” In 

construing the term “executory contract” the majority of courts, including the United 

States Court of Appeals for the Second Circuit, have adopted the “Countryman 

Definition” formulated by Professor Vern Countryman. See In re U.S. Wireless Data, Inc., 

547 F.3d 484, 488 (2d Cir. 2008).  Under the Countryman Definition an executory 

contract is “a contract under which the obligation of both the bankrupt and the other 

party to the contract are so far unperformed that the failure of either to complete 

performance would constitute a material breach excusing performance of the other.” 

See Countryman, Executory Contracts in Bankruptcy, 57 Minn. L. Rev. 439, 446 (1973). See  

also U.S. Wireless Data at 488 (2d Cir. 2008). 

 17.   The Tooling POs are not executory contracts because Karmann U.S.A. has 

completed its performance under the Tooling POs and Karmann U.S.A. has no 

obligations remaining under the Tooling POs.  “If the contract or lease has expired by 

its own terms or has been terminated prior to the commencement of the bankruptcy 

case, then there is nothing left for the [Debtor] to assume or [reject].”  Kong at 91; In re 

Romberger, 150 B.R. 125, 126-127 (Bankr. M.D. Pa. 1992).   
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 18.   Since the Tooling POs were not executory contracts as of the Petition Date, 

the Debtors cannot assume and assign the Tooling POs. 

B.   If The Debtors Intend To Assume The Service POs, The Debtors Must 
Also Assume The Production POs 

 
19.   Prior to the Petition Date, Karmann U.S.A. supplied the Debtors with 

production component parts pursuant to the Production POs, and in connection 

therewith, Karmann U.S.A. was obligated to supply Debtors with service parts 

pursuant to the Service POs.  The agreement to supply service parts was integral to the 

supply of production component parts and both the providing of production 

component parts and service parts were components of a single contract.  

20.  Pursuant to the Second Karmann Assignment Notice, the Debtors seek to 

assume the Tooling POs and Service POs.  At this time,  upon information and belief, 

the Debtors do not intend to assume the Production POs. 

21.   If the Debtors intend to assume the Service POs, the Debtors must also 

assume the Production POs because the Service POs and Production POs are part of the 

same integrated contract.  Where several contracts are part of an integrated whole, they 

must be assumed or rejected together. In re Kopel, 232 B.R. 57, 64 (Bankr. E.D. N.Y. 1999). 

22.   Accordingly, if the Debtors intend to assume the Service POs, they must 

assume the entire contract and thus cannot not include the Production POs in its Second 

Karmann Assignment Notice. 



 7

23.   Because Debtors did not include the Production POs in the Second 

Karmann Assignment Notice, Karmann U.S.A. preserves its rights to object to any cure 

amount which Debtors may subsequently designate. 

24.   Karmann U.S.A. reserves the right to amend this objection and reserves 

the right to assert additional objections to the proposed assumption and assignment of 

the Karmann Contracts at any hearing on this objection. 

 WHEREFORE, based upon the foregoing, Karmann U.S.A. requests that the 

Court condition the Debtors’ assumption and assignment of the Service POs upon the 

assumption and assignment of the Production POs and grant Karmann U.S.A. such 

other and further relief as the Court deems just and proper. 

 
      CARSON FISCHER, P.L.C. 
      Attorneys for Karmann U.S.A., Inc.  
 
            By:  /s/  Patrick J. Kukla   
      Robert A. Weisberg (P26698) 

Patrick J. Kukla (P60465) 
      4111 Andover Road, West-2nd Flr. 
      Bloomfield Hills, MI  48302 
      Tele:  (248) 644-4840 
Dated:  July 1, 2009 
 


