
1 

 

Robert W. Schmieder II             
Mark L. Brown   
LAKINCHAPMAN LLC 
300 Evans Avenue, P.O. Box 229 
Wood River, Illinois 62095-0229 
Phone : (618) 254-1127 
Fax :   (618) 254-0193 
 
S. Alyssa Young 
LEADER & BERKON LLP 
630 Third Avenue 
New York, New York 10017 
Phone (212) 486-2400 
Fax (212) 486-3099 

 
UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 
 

 
 Chapter 11 
 09-50026 (REG) 
 Jointly Administered 
 
         Adv. Proc. No. 09-00509 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
PLAINTIFFS’ REPLY BRIEF IN SUPPORT OF MOTION FOR PARTIAL 

 SUMMARY JUDGMENT 
 

 Plaintiffs and New GM agree that “[t]he issue before the Court is … whether under 

Section 2.3(a)(vii)(A) [the Class Judgment] is a “Liabilit[y] arising under express written 

warranties of [Saturn] that are specifically identified as warranties and delivered in connection 

In re MOTORS LIQUIDATION COMPANY, 
f/k/a GENERAL MOTORS CORP., et al., 
 
                                Debtors, 
 
KELLY CASTILLO, NICHOLE BROWN, 
BRENDA ALEXIS DIGIANDOMENICO, 
VALERIE EVANS, BARBARA ALLEN,  
STANLEY OZAROWSKI, and DONNA 
SANTI, 

 
Plaintiffs,  

 
v.  
 

GENERAL MOTORS COMPANY, f/k/a NEW 
GENERAL MOTORS COMPANY, INC., 
 

Defendant. 
 

Return Date and Time: 
March 25, 2010 at 9:45 a.m 



2 

 

with the sale of new, certified used or pre-owned vehicles or new or remanufactured motor 

vehicle parts and equipment (including service parts, accessories, engines and transmissions)….” 

Doc. 29, p.2 (quoting the ARMSPA).  With regard to the ARMSPA, New GM admits: 

• “unexpired VTi transmission warranties (five years or 75,000 
miles, whichever comes first or, in the case of replacement 
transmissions, 12 months or 12,000 miles) . . . fall squarely within 
the Section 2.3(a)(vii)(A) definition of assumed warranty 
obligations,”  Doc. 29, p. 2, n.2 (emphasis added); 
 

• “the Settlement is a ‘Liability’ under the ARMSPA,” Id., p.1; 
 

• “the term ‘Liabilities’ includes . . . for example, unproven claims 
in a lawsuit” Id., p.2 (emphasis added). 

Further, New GM concedes that the class action claims “did, in part, ‘arise under’ warranty ….”  

Doc. 29, p.6.  In sum, New GM admits that: (a) the settlement and unproven claims are both 

Liabilities, Doc. 29, pp. 1-2; (b) the class action asserted claims for breach of the express 

warranty, id. pp. 4-7, and (c) the class action necessarily “did, in part, ‘arise under’ warranty,” 

id., p.6.  To avoid the ultimate conclusion, New GM repeatedly quotes from paragraph 56 of the 

Sale Approval Order—language absent from the ARMSPA and lacking any weight under the 

law.  See Doc. 24 at pp. 21-25; Doc. 30 at pp. 8-11.   Nevertheless, New GM’s remaining 

arguments are: (1) Section 2.3(a)(vii)(A) excludes any relief that exceeds the scope of the 

original warranty provided in connection with the sale; and (2) a settlement that resolves an 

express warranty claim, even a judicially-approved settlement like the Class Judgment, cannot 

“arise under” the original warranty absent an adjudication of actual liability.  Neither argument, 

however, removes the Class Judgment as an Assumed Liability under Section 2.3(a)(vii)(A). 

I. A LIABILITY (e.g., THE CLASS JUDGMENT) NEED ONLY “ARISE UNDER” 
WARRANTY—NOT HAVE ITS RELIEF BE LIMITED BY WARRANTY. 

In espousing its idea that any relief falling outside the scope of the original warranty 

removes a Liability otherwise “arising under” Section 2.3(a)(vii)(A) from its scope, New GM 
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purports to interpret the ARMSPA, but instead relies, repeatedly, on a short fragment—not even 

a complete sentence—from paragraph 56 of the Sale Approval Order.   Despite its utter inability 

to interpret the ARMSPA without resort to the phrase “pursuant to and subject to conditions and 

limitations” found in paragraph 56, New GM now concedes that the Sale Approval Order did not 

change the ARMSPA:  “[p]aragraph 56 of the Sale Approval Order provides, at most, a 

clarification of this limitation [found in the ARMSPA].”  Doc. 29, p. 10.  The ARMSPA, 

however, does not contain “this limitation.” 

The Saturn warranty “delivered in connection with the sale” of the Saturn vehicles 

provided 3 years/36,000 miles of coverage.  Ex. G.  New GM, however, admits that Assumed 

Liabilities go beyond the 3 years/36,000 miles of coverage. 

New GM concedes that “unexpired VTi transmission warranties (five years or 75,000 

miles, whichever comes first . . . ) … fall squarely within the Section 2.3(a)(vii)(A) definition of 

assumed warranty obligations ….”  Doc. 29, p.2 n.2 (emphasis added).  Yet, Special Policy No. 

04020 (5 years/75,000 miles) provides relief outside the warranty period of the original 

warranty (3 years/36,000 miles).  The Special Policy coverage was never “delivered in 

connection with the sale” of a Saturn vehicle—a requirement under the ARMSPA.  Ex. C, p. 29, 

§ 2.3(a)(vii)(A).  There was no such thing as a 5 year/75,000 mile warranty until New GM carved 

out the special program for VTi transmissions alone.  Then, the Special Policy was mailed to 

Saturn owners well after the sales.  Ex. V, p. 2.  As a result, there is no genuine dispute that the 

meaning of “all Liabilities arising under express written warranties … delivered in connection 

with the sale” extends beyond the “conditions and limitations” (i.e., 3 years/36,000 miles) of the 

Saturn warranty. 
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 Of course, New GM is correct that the Special Policy (5 years/75,000 miles) is an 

Assumed Liability under Section 2.3(a)(vii)—not because it was provided with the sale (it was 

not)—but because the Special Policy has its origins in the original warranty (3 years/36,000 

miles) that was provided in connection with the sale.  The Special Policy “arises under” the 

original warranty and, therefore, does indeed fall squarely within the definition of Assumed 

Liabilities in the ARMSPA. 

  Undeterred by the actual language of the ARMSPA, New GM repeatedly argues that it 

assumed liabilities “pursuant to and subject to conditions and limitations contained in” the Saturn 

standard warranty—language completely absent in the ARMSPA.  Compare Doc. 29, p.1 with 

Ex. C,§ 2.3(a)(vii)(A).  To avoid the express language, New GM takes a “mix and match” 

approach to contract interpretation by juxtaposing defined terms of the ARMSPA with a short 

fragment from the Sale Approval Order without attributing its origin or explaining its context.  

For example, New GM frames “the issue before the Court” as requiring interpretation “under 

Section 2.3(a)(vii)(A)” of the ARMSPA.  Doc. 29, p.2.  Then, New GM quotes a short 

fragment—“pursuant to and subject to conditions and limitations contained in”—from paragraph 

56 of the Sale Approval Order.  Inviting this Court to assume that such language exists in the 

ARMSPA is a critical, potentially misleading error.  New GM cannot mix excerpts from the Sale 

Approval Order with the terms of the ARMSPA until it gets the result it now seeks—that 

opportunity passed upon approval of the ARMSPA and the subsequent Closing. 

New GM next argues that the Class Judgment cannot be an Assumed Liability because 

“the class action did not assert … that [Old GM] had any liability under Saturn’s standard 

warranty ….”  Doc.29, p.3 (emphasis added).    The class action, of course, did assert just that.  

Contrary to New GM’s misrepresentations, the “whole point of the class action” was not simply 
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to impose obligations beyond the standard warranty.  Doc. 29, p.3.  Rather, the class action 

asserted that GM breached the warranty by failing “to correct any vehicle defect”—language 

directly from the original warranty (Ex. G)—“within the warranty period”: 

71. GM expressly warranted the vehicles at issue to be free of 
defects in factory materials and workmanship at the time of sale 
and for a period of three years or 36,000 miles and, further, that 
GM would, at no cost, correct any vehicle defect related to 
materials or workmanship during the warranty period.  Such 
warranties are express warranties within the meaning of Section 
2-313 of the Uniform Commercial Code (UCC) in each of the 
Class States at issue in the class action and are further governed by 
the Magnuson-Moss Warranty Act. 15 U.S.C. §§ 2301, et seq.  

*  *  * 
81. Any attempt by GM to repair a defective VTi transmission 
or to replace one defectively designed VTi transmission with 
another defectively designed VTi transmission within the 
warranty period could not satisfy GM’s obligation to correct 
defects under the warranty.  The design defect in the VTi 
transmission – which unreasonably elevates the risk of premature 
failure, immobility and/or dangerous loss of operability of the 
vehicle – cannot be remedied through the continued use of a 
defective VTi transmission.   
 

Ex. D, pp. 14-22 (emphasis added). See also, Ex. I.  These allegations about breaches “within the 

warranty period” flatly contradict New GM’s argument that “plaintiffs in the class action did not 

assert . . . that [Old GM] had any liability under Saturn’s standard warranty.”  Doc. 29, p.3.   

 New GM then continues that the class action “lack[ed] any prayer for relief … that would 

have been available under the ‘conditions and limitations’ of Saturn’s standard warranty.”  Doc. 

29, p.6.  This is false.  The prayer for relief in the class action complaint sought, among other 

things, “actual monetary damages” and “specific performance of GM’s express… warranties.”  

See e.g., Ex. F, Ct. II, prayer ¶¶ B-C. 

Absent New GM’s attempt to amend the ARMSPA nunc pro tunc, its opposition is 

reduced to a rhetorical question:  “If liability for a transmission repair is not covered by the 
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standard warranty, how can that liability ‘originate from [that] source’?” Doc. 29, p.3.  The 

answer is simple—the relief provided by a compromise of a warranty claim need not be limited 

to the warranty “conditions or limitations” for that compromise to “originate from” the original 

warranty.  In other words, parties may settle a claim “arising under” an express warranty for 

whatever consideration they choose—even if that relief exceeds the scope of the original 

warranty.   

For example, the class settlement could have provided a specific cash amount (i.e., the 

cost of one transmission repair) to each class member regardless of whether or when a class 

member experienced a transmission failure.  Instead, the class settlement provided extended 

warranty coverage, like the Special Policy, because the issue was the scope of liability (i.e., Old 

GM’s failure “to correct any vehicle defect”) on the warranty claim—not the “conditions and 

limitations” of the original warranty.  Old GM’s alleged breach of the original warranty (3 

years/36,000 miles) created a right of action for the class members, such that the class settlement 

and resulting Class Judgment arose under that original warranty regardless of the actual 

settlement relief.  As a result, the Class Judgment had its origin in, and arose under, Old GM’s 

alleged breach of the original warranty—and that is all that Section 2.3(a)(vii)(A) requires.  Like 

the Special Policy (5 years/75,000 miles), the Class Judgment “fall[s] squarely within the 

Section 2.3(a)(vii)(A) definition” of Assumed Liabilities under the ARMSPA.  Doc. 29, p.2 n.2 

(emphasis added).   
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II. “LIABILITIES” DOES NOT REQUIRE AN ADJUDICATION OF ACTUAL 
LIABILITY IN ORDER FOR THE CLASS JUDGMENT TO “ARISE UNDER” 
THE ORIGINAL WARRANTY (3 years/36,000 miles) PROVIDED IN 
CONNECTION WITH THE SALE OF THE SATURN VEHICLES. 

New GM quickly concedes the existence of the underlying warranty claim, but insists 

that the ARMSPA requires actual liability—as opposed to the term “Liability” defined in the 

ARMSPA—for the underlying warranty claim.  For example, New GM repeatedly states: 

Specifically, it certainly does not follow from Cone Mills that 
liability under a consensual settlement “arises under” a warranty 
merely because the plaintiff asserts breach of warranty as one [of] 
several unproven causes of action.  Doc. 29, p.4. 

 It obviously does not follow from this rule, as plaintiffs seem to 
argue, that their claim under the Settlement “arises under” Saturn’s 
warranty merely because their complaint says it does.  Id., p.5. 

Plaintiffs’ “legal action” did assert a claim for breach of the 
express warranty, but there was never any adjudication of warranty 
liability and, indeed, the “sources” of the liability in question, the 
Stipulation of Settlement and Final Judgment, expressly disclaim 
liability on all of plaintiffs’ underlying claims, including breach of 
express warranty.  Id., pp. 5-6. 

So, while plaintiffs can say that their “legal action” did, in part, 
“arise under” warranty law, liability under the Settlement clearly 
did not, particularly given the lack of any prayer for relief on their 
unproven claims ….  Id., p.6. 

These holdings obviously do not support in any way plaintiffs’ 
illogical argument that merely because a litigant as one of four 
“theories of recovery” asserts a claim for breach of express 
warranty the consensual settlement of that litigation is a liability 
that “arises under” an express warranty.  Id.,  p.6. 

Of course the parties argued about warranty issues in the case, … 
multiple claims and theories were asserted, denied, and analyzed 
by the Court collectively in determining the “fairness” of the 
settlement.  Id., pp. 6-7. 
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In the end, plaintiffs’ claim for breach of express warranty was 
only that—an unproven and disputed claim for breach of 
warranty, not a warranty “liability,” ….  Id., p.7. 

Doc. 29, pp. 4-7 (emphasis in italics original; emphasis in bold added).  In other words, New GM 

contends that a judgment entered “in favor of Class Members,” Ex. X1  (Stipulation and Order 

re: Creation of Subclass), ¶(c), which is “binding and preclusive,” Ex. A, ¶¶ 4, 8, 10, 12, 

“address[es] the allegations in the case,” id. ¶3, and “resolv[es] complex issues,” id., does not 

arise under the Saturn warranty without an actual finding of liability under the warranty claim. 

According to New GM, the Class Judgment would be an Assumed Liability but for the 

fact that it was simply “an unproven and disputed claim for breach of warranty ….”  Doc.29, 

p.7 (emphasis added).  The ARMSPA, however, does not confine Liability to actual, proven 

liabilities.  Instead, Liabilities include any Claims—defined as  “all rights, claims, … 

investigations, causes of action, choses in action, … suits, … demands, damages, … rights of 

recovery, … litigation, … and all rights and remedies with respect thereto.”  Ex. C, § 1.1, p.4 

(definition of “Claims”), p. 11 (definition of “Liabilities”).  A finding of actual liability is 

altogether unnecessary.  Again, New GM concedes as much: 

… the term “Liabilities” includes obligations that are “contingent” 
or “unmatured”—for example, unproven claims in a lawsuit …. 
 

Doc.29, p.2 (emphasis added).  In its Opposition, New GM has admitted that: (1) unproven 

claims are Liabilities, Doc.29, p.2; (2) the underlying class action asserted claims for breach of 

the express warranty, id. pp. 4-7, and (3) the underlying class action “did, in part, ‘arise under’ 

warranty …,” id., p.6.  As a result, the Class Judgment is a “Liabilit[y] arising under express 

written warranties ….”  Ex. C, § 2.3(a)(vii)(A).  

                                                            
1 A copy of Exhibit X is attached to this memorandum.   
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In addition to its admissions here, New GM recently substituted itself for Old GM in a 

Florida lawsuit asserting, among other theories, breach of warranty.  Doc. 31, Ex. W.    There, 

MLC declared, and New GM acquiesces, that the pro se plaintiff’s unproven claim for breach of 

warranty was an Assumed Liability under Section 2.3(a)(vii)(A).  Id.  In the end, New GM 

contends that settlements approved by the Court, because there is no adjudication of actual 

liability, are apparently the only warranty Liabilities that are not Assumed Liabilities.  The 

following table illustrates New GM’s position best: 

Assumed Liabilities Retained Liabilities 

 
Inchoate warranty rights 
 (Doc. 29, n.2) 
 
Unproven, pending warranty claims 
 (Doc. 29, p.2) 
 (Ex. W) 
 
Adjudicated liabilities such as: 

- Court findings 
- Summary judgments 
- Jury verdict 
(Doc. 29, p.2) 

 

 
Judgments approving class settlements 
           (???) 

  
 

New GM’s assertion that “there was never any adjudication of warranty liability,” Doc. 29, p.5 

(emphasis in original), is without legal support.  New GM argues that because it did not admit 

liability under the settlement, that the settlement is, in some legally meaningful way, divorced 

from the allegations of breach of warranty from which the settlement arose.  But no court of law 

has ever held as much in the context of determining Assumed Liabilities for a bankruptcy sale.  
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Indeed, New GM has not presented a single case, from any context, supporting its assertion that 

failure to admit ultimate liability in a settlement has any bearing on the issues in this case.2 

 Plaintiffs, on the other hand, have provided this Court with authority from a neighboring 

bankruptcy court considering assumption of liabilities post-363 sale stating that a settlement only 

quantifies the liability and does not change the fact that the obligations under the settlement 

“arose under” whatever facts and law gave rise to the complaint. In re Safety-Kleen, 380 B.R. 

716 (Del. Bankr. 2008).  In that case, Clean Harbors asserted that certain settlements and consent 

decrees were the result of indemnity agreements and, therefore, mere contractual liabilities (in 

other words, not an adjudication of actual liability). Clean Harbors argued that: 

the liabilities which were resolved in the Settlement Agreements were 
contractual liabilities of the Safety-Kleen predecessors, Rollins, which 
were owed to Arkema. Therefore, according to Safety-Kleen these are not 
statutory environmental liabilities. Thus, as Clean Harbors sees it, these 
liabilities are not within the scope of “assumed liabilities” under the 
Acquisition Agreement or within the scope of any liabilities described in 
Paragraph O of the Sale Order. The Court rejects both the factual 
assertions and the legal conclusion offered by Clean Harbors on this 
issue. 
 

380 B.R. at 724 (emphasis added).  The court amplified its legal decision later in the opinion 

stating in no uncertain terms that:  

[t]he Consent Decrees and the Settlement Agreements evidence 
obligations arising under CERCLA and the Spill Act, and settle direct and 
third-party claims arising under or with respect to such statutes. As such, 

                                                            
2 The only cases cited in New GM’s Memorandum in Opposition, Doc. 29, are from Plaintiffs’ initial 
Memorandum in Support, Doc. 24, and they are present only in an attempt to distinguish them on facts.  
No cases were presented which supported New GM’s interpretation of the language in the sale 
documents.  In New GM’s own Memorandum in Support of Summary Judgment, Doc. 20, the two 
sections discussing New GM’s interpretation of the express language of the sale documents include 
citation to only one case, and then only for the overly-simplified proposition that “an express warranty 
does not cover repairs made after the applicable time and mileage periods have elapsed.”  Either there are 
no cases supporting New GM’s interpretation of the language or New GM prefers to hold them back for 
its reply so that they cannot be vetted in writing by the Plaintiffs. 
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they are “liabilities and obligations ... arising under Environmental Laws 
(or other Laws) that relate to violations of Environmental Laws....” 
 

380 B.R. at 736 (emphasis added).  The holding that consent decrees and settlements, which by 

their very nature preclude actual adjudication of ultimate liability, nevertheless arose under the 

laws upon which the underlying claims were based, is diametrically opposed to New GM’s claim 

that adjudication of actual liability is required.    

Because In re Safety-Kleen is not distinguishable on this issue of law, there is no basis to 

follow New GM’s unsupported claim that a contrary result is “obvious.”  To do so clashes with 

the policy that “courts are bound to encourage” settlement.  In re Tamoxifen Citrate Antitrust. 

Litig., 429 F.3d 370, 386 (2d Cir. 2005).  Regardless, a settlement agreement includes the claims 

“directly tied” to the dispute, Spiess v. Meyers, 483 F. Supp.2d 1082, 1092 (D. Kan. 2007), is 

“the equivalent of a decision on the merits,” Chandler v. Bernanke, 531 F. Supp.2d 193, 197 (D. 

D.C. 2008), and as “conclusive as judgment following full litigation.”  Liberto v. D.F. Stauffer 

Biscuit Co., 441 F.3d 318, 325 n.16 (5th Cir. 2006). Because the class settlement required court 

approval, it became the equivalent of a consent decree or consent judgment.  See, e.g., 4901 

Corp. v. Town of Cicero, 220 F.3d 522, 529 (7th Cir. 2000).  Therefore, the Class Judgment was 

a judicial act whereby a court “has adjudicated [the class]’s right of recovery,” Mastercraft 

Fabrics Corp. v. Dickson Elberton Mills Inc., 821 F. Supp. 1503, 1510 (M.D. Ga. 1993), and it 

bears the “effect as judgments rendered in due course of litigation upon findings by a jury.”  In re 

Eickhoff, 259 B.R. 234, 237 (S.D. Ga. 2000).  Here, the district court entered the Class Judgment 

“in favor of Class Members.”  Ex. X, ¶(c). 

According to New GM’s logic, an unproven claim for breach of warranty is an Assumed 

Liability until one successfully converts it into a settlement, and then it becomes a Retained 

Liability because there was no “adjudication of actual liability.”  If there is an adjudication of 
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liability, such as summary judgment or a jury verdict, it is an Assumed Liability once more.  In 

other words, the class members would have had a chance to litigate and collect from New GM if 

the Class Judgment had not been entered!  This, however, creates an irreconcilable dilemma 

because the Class Judgment did not resolve the underlying class action for all class members.  

On April 14, 2009, the district court entered the Class Judgment but simultaneously created a 

subclass.  Ex. X.  The subclass has breach of express warranty claims still pending against Old 

GM.  Consequently, New GM must substitute itself for Old GM in the underlying class action to 

litigate those express warranty claims—just like it did in the Florida case.  That outcome, of 

course, reveals the absurdity of New GM’s position—an unproven claim for breach of warranty 

is an Assumed Liability whereas a judgment entered in the same case with the same breach of 

warranty claim is not. 

Conclusion 

For all of the foregoing reasons, as to Count I of the plaintiffs’ Complaint for Declaratory 

Judgment addressing express assumption of liability, there is no genuine issue of material fact, 

and as matter of law, plaintiffs are entitled to declaratory judgment in their favor.    

WHEREFORE, plaintiffs request that the Court grant their Motion for Summary 

Judgment as to Count I, only, and order the following relief:  

A. A declaration that the Agreement and Final Judgment are “Assumed Liabilities” 

under the ARMSPA; and 

B. Such other and further relief as the Court deems appropriate under the 

circumstances 
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