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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
   
  Motors Liquidation Company (f/k/a General Motors Corporation (“GM ”)) and its 

affiliated debtors, as debtors in possession in the above-captioned chapter 11 cases (collectively, 

the “Debtors”), respectfully represent: 

Background 

1. On June 1, 2009, the Debtors filed a motion (the “Sale Motion”), 

requesting, inter alia, an order (the “Sale Order”), pursuant to 11 U.S.C. §§ 105, 363(b), (f), and 

(m), and 365, authorizing and approving (i) the sale of substantially all of the Debtors’ assets 

pursuant to a proposed Master Sale and Purchase Agreement and related agreements (the 

“MPA ”) among the Debtors and Vehicle Acquisition Holdings LLC ( “New GM”), a purchaser 

sponsored by the United States Department of the Treasury (the “U.S. Treasury”), free and clear 

of liens, claims, encumbrances, and other interests, including any successor liabilities (the “363 

Transaction”), (ii) the assumption and assignment of certain executory contracts and unexpired 

leases of personal property and of nonresidential real property, and (iii) the approval of the UAW 

Retiree Settlement Agreement, subject to higher or better offers. 

2. On July 5, 2009, the Court approved the 363 Transaction, and on July 10, 

2009, the 363 Transaction closed.  Accordingly, the Debtors no longer operate as manufacturers 

of Motor Vehicles. 

The Debtors’ Third Omnibus Rejection Motion and Stillwater’s Objection 

3. On July 7, 2009, the Debtors filed their Third Omnibus Motion to Reject 

Certain Executory Contracts (the “Motion ”) 1 [Docket No. 937].  On July 16, 2009, Stillwater 

                                                 
1 Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion. 
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Mining Company (“Stillwater ”) filed an objection to the Motion, and specifically to the 

Debtors’ proposed rejection of a substantially above market-rate supply contract for palladium 

and rhodium (the “Metals” ) between the Debtors and Stillwater. 2  The Metals historically were 

used by GM and provided to certain of its third party auto parts suppliers to manufacture 

catalytic converters for GM branded vehicles.  Although Stillwater has substantial mining 

operations in the domestic United States, Stillwater is a majority owned subsidiary of MMC 

Norilsk Nickel (“MMC ”), a Russian mining company.3  See Statement on Form 10K of 

Stillwater Mining Company, dated March 16, 2009 (“Stillwater 2008 10K”), p. 8.4 

4. As discussed in the Motion and in more detail below, the Debtors are 

seeking authorization to reject the Stillwater Contract because it was not assumed and assigned 

to New GM pursuant to the 363 Transaction and is not needed for the wind-down of the Debtors’ 

remaining business operations.  Unlike the Debtors’ other Metals supply contracts that were 

assumed and assigned to New GM, the Stillwater Contract contains floor pricing minimums that 

are substantially above the current spot market rate for palladium.  The Stillwater Contract also 

contains minimum quantity requirements which actually increase in 2010 despite an overall 

reduction in anticipated usage by New GM.  As a leaner and more efficient vehicle 

manufacturer, the Debtors understand that New GM has no need for the Metals from Stillwater 

                                                 
2 Palladium and Rhodium Sales Agreement, dated August 8, 2007 (the “ Original Supply Contract ”), as amended 
pursuant to the First Amendment, dated December 9, 2008 (the “First Amendment”), the Second Amendment 
dated March 5, 2009 (the “Second Amendment”) (collectively referred to as the “Stillwater Contract ”).  The 
Stillwater Contract is attached hereto as Exhibit A.   
3 Stillwater goes on at length in its Objection, without any legal support or justification, about the apparent lack of 
patriotism in New GM continuing supply contracts with foreign suppliers while not continuing Stillwater’s over-
market supply contract.  Ironically (or accidentally), Stillwater references its own parent MMC as one such foreign 
Metal supplier retained by New GM.  Thus, Stillwater’s corporate parent still maintains a Metals supply agreement 
with New GM.     
4 A copy of the relevant sections of the 2008 10K is attached hereto for the Courts reference as Exhibit B. 
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that are priced significantly higher than current market levels.  Accordingly, New GM elected 

not to purchase the Stillwater Contract in the 363 Transaction.   

5. Following the close of the 363 Transaction, the Debtors no longer 

manufacture vehicles.  Therefore, the Debtors have no business reason to continue to purchase 

palladium or any other metals from Stillwater, especially in huge quantities and on inflated 

pricing terms.  As described below, if the Debtors are required to continue to perform under the 

terms of the Stillwater Contract, it would cost the Debtors’ estates more than $3 million per 

month in 2009 and $6 million per month in 2010, while providing no corresponding benefit.  The 

Debtors therefore requested authority to reject the Stillwater Contract, effective as of July 9, 

2009— a date after Stillwater received notice of the Debtors intended rejection, but before any 

new shipments of Metals were made by Stillwater for the month of July, 2009.  

6. Stillwater’s Objection relies on two primary arguments:  (i) “the Debtors 

are not properly exercising [and did not justify] their business judgment in seeking to reject the 

Stillwater Contract” and (ii) the rejection of the Stillwater Contract will cause damage that is 

“disproportionate to any benefit to be derived by the general creditors of the Debtors’ estate” and 

therefore the Court should employ a heightened balancing of equities test instead of the 

traditional business judgment standard.  (Objection at 9-12.)  In addition, Stillwater argues that 

the Debtors have no legal or other justification for the proposed rejection effective date of July 9, 

2009, requested in the Debtors’ Motion.  (Objection at 13, 14.)  As addressed in detail below, 

Stillwater’s arguments are without merit under the facts and applicable case law and the 

Objection should be denied.5 

                                                 
5 Stillwater also seeks limited discovery on GM’s business justifications for rejecting its contract.  However, the 
Debtors believe that the facts and circumstances stated herein and as found and determined by this Court in other 
proceedings in these chapter 11 cases clearly justify rejection under section 365 of the Bankruptcy Code without the 
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The Stillwater Contract is Substantially Over-Market and its Rejection  
is a Sound Exercise of the Debtors’ Business Judgment 

7. As noted, the Stillwater Contract is a supply contract under which GM 

purchased palladium and rhodium prior to the commencement of these chapter 11 cases.  The 

terms of the Stillwater Contract required GM to purchase large quantities of palladium on a long 

term basis pursuant to the following quantity and minimum floor pricing terms: 

Year Monthly Quantity Floor Price (Per Ounce) Monthly Cost 
 2008    10,000 Ounces   $300             $3,000,000 
 2009    10,000 Ounces   $300    $3,000,000 
 2010    20,000 Ounces   $300    $6,000,000 
 2011    10,000 Ounces   $300    $3,000,000 
 2012    10,000 Ounces   $300    $3,000,000  
 

See Original Supply Contract, §§4(a), 5(a).  As Stillwater admits in its Objection, the floor price 

of $300 per ounce that GM must pay under the terms of the Stillwater Contract are substantially 

higher then the current spot market rates for which the Debtors (and now New GM) can purchase 

the Metals from its other suppliers.  (See Objection at 4.)  Indeed, as of July 10, 2009, the date of 

the closing of the 363 Transaction, the spot market price for palladium was approximately $235 

per ounce.  The average daily price of palladium during 2009 has been $197 per ounce.  See 

Stillwater 2008 10K at 33. 

8. Thus, if the Debtors are obligated to continue to perform under the terms 

of the Stillwater Contract, they would be forced to expend $3 million per month for the 

remainder of 2009 and approximately $6 million per month beginning in 2010.  Since the 

Debtors no longer manufacture vehicles and New GM had no need to purchase Stillwater’s 

                                                                         
need for costly, time-consuming, and unnecessary discovery.  Moreover, even if Stillwater was to demonstrate 
through evidence the matters asserted in the Objection, the Debtors would still be entitled to the relief requested. 
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above market supply contract,6 the Debtors have absolutely no business reason to continue to 

perform under the Stillwater Contract.  If forced to do so, the Debtors would have no choice but 

to seek to resell the Metals in the open market, which at average prices for 2009, would result in 

more than $500,000 per month in losses for the Debtors and their estates.  Therefore, the Debtors 

decision to reject the Stillwater contract is clearly a sound exercise of its business judgment and 

not a “matter of mere convenience to Old GM and New GM” as alleged in the Objection.  

(Objection at 2.) 

9. Courts generally will not second-guess a debtor’s business judgment 

concerning the assumption or rejection of an executory contract or unexpired lease.  See In re 

Riodizio, Inc., 204 B.R. 417, 424 (Bankr. S.D.N.Y. 1997) (“[A] court will ordinarily defer to the 

business judgment of the debtor’s management.”); accord Phar Mor, Inc. v. Strouss Bldg. 

Assocs., 204 B.R. 948, 951-52 (Bankr. N.D. Ohio 1997) (“Whether an executory contract is 

‘favorable’ or ‘unfavorable’ is left to the sound business judgment of the debtor. . . .  Courts 

should generally defer to a debtor’s decision whether to reject an executory contract.”).  Indeed, 

“the purpose behind allowing the assumption or rejection of executory contracts is to permit the 

trustee or debtor-in-possession to use valuable property of the estate and to ‘renounce title to and 

abandon burdensome property.’” Orion Pictures Corp. v. Showtime Networks, Inc. (In re Orion 

Pictures Corp.), 4 F.3d 1095, 1098 (2d Cir. 1993), cert. dismissed, 511 U.S. 1026 (1994).   

10. The Debtors have articulated a clear business purpose for rejecting the 

Stillwater Contract, which, if continued would be extremely burdensome to the Debtors’ estates 

                                                 
6 Contrary to Stillwater’s unsubstantiated assertions, New GM also has no need to retain the costly over-market 
Stillwater Contract.  Due to decreased manufacturing of GM branded vehicles, New GM’s projected supply need for 
Palladium in 2009 is approximately 35% less than GM’s supply need in 2007.   
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without providing any corresponding benefit.  Accordingly, the Court should approve the 

rejection of the Stillwater Contract as a sound exercise of the Debtors’ business judgment. 

The Impact of Rejection on Stillwater Does Not Alter the Court’s  
Application of the Business Judgment Standard 

11. In an attempt to side-step the clear business justification for the Debtors’ 

proposed rejection, Stillwater argues that such rejection will have a significant impact on its 

bottom line and therefore the Court “may refuse to authorize rejection where the party whose 

contract is to be rejected would be damaged disproportionately to any benefit to be derived by 

the general creditors of the estate rejection of its contract.”  (Objection at 9.) (citations omitted).   

12. However, as noted above, continued performance under the Stillwater 

Contract would substantially harm the Debtors’ estates and creditors by forcing the Debtors to 

purchase metals it cannot use at a post-mitigation loss in excess of  $500,000 to $3 million per 

month.  By contrast, the Stillwater Contract only accounted for 12% of Stillwater’s revenue in 

2008 and approximately 11% of its year to date revenue.  (See Objection at 4.)  Therefore, if any 

party is disproportionately effected, it is the Debtors, who are already in a bankruptcy proceeding 

and are attempting to use section 365 as it was expressly intended— to maximize the recovery 

for its estate and creditors by eliminating burdensome contracts.  See In re Old Carco LLC, No. 

09-50002, 2009 Bankr. LEXIS 1382 at *5 (Bankr. S.D.N.Y. June 19, 2009) (“Chrysler”) (“[T]he 

authority to reject an executory contract is vital to the basic purpose to a Chapter 11 

reorganization, because rejection can release the debtor’s estate from burdensome obligations 

that can impede a successful reorganization.”) (citations omitted). 

13. Further, to the extent Stillwater argues in its Objection that the Court 

should employ a heightened public policy standard and “balance the equities” instead of 

applying the business judgment standard, Stillwater’s argument also fails.  Judge Gonzales made 
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clear recently in Chrysler with respect to the rejection and attendant shut down of certain 

dealerships that, “absent Congressional authority, such as through a separate section of the 

Bankruptcy Code (e.g., § 1113) or a specific carve-out within § 365 itself, the court is not free to 

deviate from the business judgment standard and weigh the effect of rejection on debtor’s 

counterparty or the counterparty’s customers.” Id. at *21-22 (emphasis added).  Judge Gonzalez 

went on to add in Chrysler that while the “Court is sympathetic to the impact of the rejections on 

the dealers and their customers and communities,[]such sympathy does not permit the Court to 

deviate from well-established law and “balance the equities” instead of applying the business 

judgment standard.”  Id. at * 20-21. 

14. Thus, while the Debtors’ proposed rejection of the Stillwater Contract will 

impact Stillwater and perhaps even the local economy, that is not a reason to second guess the 

Debtors’ clear business judgment in seeking the rejection.  See In re Pilgrim’s Pride Corp., 403 

B.R. 413, 425 (Bankr. N.D. Tex. 2009) (“While the impact of rejection on the [counterparties’] 

community may be significant, that is not an uncommon result of the cut-backs that typically 

accompany a restructuring in chapter 11. Moreover, it would not be equitable or consistent with 

public policy to cause the unsecured creditors of the Debtors to subsidize Stillwater or its 

surrounding local interests.  Whether through contract rejections or plant closings, contraction of 

a debtor’s business will often have a harmful effect for one or more local economies. If the 

bankruptcy court must second-guess every choice by a trustee or debtor in possession that may 

economically harm any given locale, the business judgment rule applicable to contract rejection 

and many other decisions in the chapter 11 process will be swallowed by a public policy 

exception.”)   
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15. Accordingly, the scope of the Court’s inquiry is limited to an evaluation of 

whether the rejection of the Stillwater Contract is an exercise of the Debtors’ sound business 

judgment.  For the reasons discussed in detail above, the Debtors submit that rejection of the 

Stillwater contract is clearly a sound business decision that will substantially benefit the Debtors’ 

estate and its creditors.  

The Rejection Should be Effective as of the Proposed Rejection Date 

16. Finally, Stillwater argues that the Debtors are seeking to reject the 

Stillwater Contract retroactively and that such relief should be denied.  As noted above, the 

Debtors filed the Motion with this Court on July 7, 2009, and sought to reject the Stillwater 

Contract on July 9, 2009, more than a week after verbal notice of the rejection was provided to 

Stillwater and one day after Stillwater received formal notice of the rejection via overnight mail.  

Contrary to Stillwater’s suggestion that the Debtors chose to “silently slip the requested date of 

rejection into the attached schedule of contracts,” the Debtors plainly stated in the Motion that 

any contract with a proposed rejection date that was earlier than July 22, 2009, would receive 

notice via overnight mail.  (See Objection at 13;  Motion ¶ 9.)    

17. Further, prior to July 9, 2009, the Debtors and Stillwater engaged in 

multiple discussions in which the Debtors, in an effort to incentivize New GM to take on 

assignment of the Stillwater Contract and eliminate potential rejection damage claims, sought to 

modify the pricing and quantity terms of the Stillwater Contract.  After it became clear that 

Stillwater was unwilling to accept market terms, the Debtors informed Stillwater on July 1, 2009, 

of their need to reject the Stillwater Contract.  At that time, the Debtors also informed Stillwater 

that it should discontinue shipping any Metals because the Debtors had no desire to compel 

further performance under the contract.  Consequently, Stillwater received both formal and 

informal notice prior to, and including, the date of the proposed rejection and should have ceased 
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shipping Metals accordingly.  As such, the Debtors do not believe that they have sought to reject 

the Stillwater Contract retroactively.  

18. Nevertheless, if the fact that a contract is rejected after notice but prior to 

entry of an order deems a rejection retroactive, applicable law still clearly permits such 

retroactive rejection.  Although section 365 of the Bankruptcy Code does not specifically address 

whether the Court may order retroactive rejection, many courts, including those in this district, 

have held that bankruptcy courts may, in their discretion, authorize rejection retroactively to a 

date prior to entry of the order authorizing such rejection.  See, e.g. BP Energy Co. v. Bethlehem 

Steel Corp. (In re Bethlehem Steel Corp., et al.), No. 02 Civ. 6419 (NRB), 2002 WL 31548723, 

at *3 (S.D.N.Y. Nov. 15, 2002) (finding that retroactive rejection is valid when the balance of 

equities favor such treatment); In re Jamesway Corp., 179 B.R. 33, 36 (S.D.N.Y. 1995) (stating 

that section 365 does not include “restrictions on the manner in which the court can approve 

rejection”); In re Thinking Mach. Corp. v. Mellon Fin. Servs., 67 F.3d 1021, 1028 (1st Cir. 1995) 

(approving retroactive orders of rejection where the balance of equities favors such relief); In re 

Amber’s Stores, Inc., 193 B.R. 819, 827 (Bankr. N.D. Tex. 1996) (holding that where the debtor 

has taken affirmative steps to reject certain leases and executory contracts, the debtor should not 

be penalized for the period of lag time that occurs between filing the motion and the entry of an 

order by the court). 

19. In re Bethlehem Steel Corp., a decision of the District Court for the 

Southern District of New York affirming an order of the Bankruptcy Court, is directly on point 

and dispositive.  In In re Bethlehem Steel Corp., Bethlehem was party to a long-term gas 

purchase agreement that contained annual “floor” prices with BP Energy Company (“BP”).  

Soon after Bethlehem filed for bankruptcy protection, the spot price for natural gas fell 
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significantly below the annual “floor” price required by the agreement, costing Bethlehem 

approximately $450,000 per month over market terms.  Id. at *6.  As a result of the potential loss 

to Bethlehem’s estate and creditors, Bethlehem found an alternative source for gas at spot market 

prices and filed a motion to reject the contract with BP, effective five days after the motion was 

filed but fourteen days before the hearing date to consider the proposed rejection.  Id. at *1.  

Bethlehem specifically informed BP to cease performing under the contract as of the proposed 

rejection date, but BP continued to perform past that date.  Id.  BP, like Stillwater, objected to the 

rejection date of the contract, claiming that retroactive rejection would be inconsistent with the 

Bankruptcy Code.  Id. 

20. The court found that the retroactive rejection of a contract is permitted 

“when the principles of equity so dictate.”  In re Bethelehem Steel Corp., 2002 WL 31548723, at 

*3 citing In re Thinking Mach. Corp. v. Mellon Fin. Servs., 67 F.3d at 1028.  Specifically, 

because BP had been put on advance notice of the proposed effective date and because BP’s 

services provided Bethlehem with no benefit after the proposed date of rejection, the 

counterparty suffered no additional “prejudice” and “the Bankruptcy Court was not precluded as 

a matter of law from assigning [Bethelehem’s] rejection date.”  In re Bethelehem Steel Corp., 

2002 WL 31548723, at *5, 6.  

21. As in In re Bethelehem Steel Corp. and as set forth above, the Debtors 

provided Stillwater with advance notice of their intent to reject the over-market Stillwater 

Contract and received no benefit to the estate for use of that contract after the July 9, 2009 

proposed rejection date.  As such, rejection of the Stillwater Contract should be deemed effective 

as of July 9, 2009. 
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Notice 

Notice of this Reply has been provided to (i) the Office of the United States 

Trustee for the Southern District of New York, (ii) the attorneys for the United States 

Department of the Treasury, (iii) the attorneys for Export Development Canada, (iv) the 

attorneys for the statutory committee of unsecured creditors appointed in these chapter 11 cases, 

(v) the attorneys for the ad hoc bondholders committee, (vi) the U.S. Attorney’s Office, 

S.D.N.Y., (vii) the attorneys for Stillwater, and (viii) all entities that requested notice in these 

chapter 11 cases under Fed. R. Bankr. P. 2002.  The Debtors submit that, in view of the facts and 

circumstances, such notice is sufficient and no other or further notice need be provided.   

  WHEREFORE, the Debtors respectfully request that the Court enter an order 

granting the relief requested herein and in the Motion and such other and further relief as is just 

and proper. 

Dated: New York, New York 
 July 21, 2009 

  

/s/ Joseph H. Smolinsky     
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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