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REPLY TO OPPOSITION OF GUC TRUST TO AURELIUS INVESTMENT, LLC’S  

MOTION TO DISMISS GUC TRUST’S COMPLAINT FOR  

FAILURE TO STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED 

 

Defendant Aurelius Investment, LLC (“Aurelius Investment”), by and through its 

undersigned counsel, respectfully submits this reply (the “Reply”) to the opposition (the 

“Objection”) of Motors Liquidation Company GUC Trust (“GUC Trust”) to Aurelius 

Investment’s motion to dismiss (the “Motion to Dismiss”) the complaint (the “Complaint”) 

filed by the GUC Trust, a trust established in connection with the Debtors’ Second Amended 

Joint Chapter 11 Plan, dated March 18, 2011 (the “Plan”).  In support of the Reply and the 

Motion to Dismiss, Aurelius Investment states as follows: 

PRELIMINARY STATEMENT 

1. In the Complaint, the GUC Trust improperly names Aurelius Investment as a 

defendant despite the fact that it is undisputed that Aurelius Investment sold all of its Nova 

Scotia Notes and no longer has any interest in the Nova Scotia Notes or the Nova Scotia 

Guarantee Claims.
1
  In its Objection, the GUC Trust does not even attempt to explain why 

keeping Aurelius Investment as a defendant in this adversary proceeding in any way benefits the 

GUC Trust or any creditors of these estates.  The Complaint does not seek any affirmative relief 

from Aurelius Investment or any other named defendant.  In the two counts for relief, the 

Complaint merely seeks to reduce the amount of recovery on account of the Nova Scotia Notes 

and the Nova Scotia Guarantee Claims based on certain baseless theories.  Even if the GUC 

Trust’s claims had any merit, which they do not, a ruling in favor of the GUC Trust by this Court 

would have no effect on Aurelius Investment, insofar as it is not a holder of the Nova Scotia 

                                                 
1
 Capitalized terms used in this section that are not defined shall have the meanings ascribed to them in the Motion 

and/or the Plan, as applicable. 
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Notes or the Nova Scotia Guarantee Claims.  Thus, there is no credible reason to keep Aurelius 

Investment as a defendant in this adversary proceeding, and the GUC Trust has offered none. 

2. Rather than attempting to explain to the Court how creditors would benefit from 

keeping Aurelius Investment as a defendant in this adversary proceeding, the GUC Trust merely 

presents technical arguments as to why the Court should ignore the fact that Aurelius Investment 

no longer holds any Nova Scotia Notes or Nova Scotia Guarantee Claims.  The GUC Trust 

argues that Aurelius Investment is a proper defendant based solely on the fact that a Rule 3001 

notice of transfer was not filed prior to the Distribution Record Date.  In the Motion to Dismiss, 

Aurelius Investment seeks its dismissal as a defendant because (i) under Sections 5.1 and 5.10 of 

the Plan, the Distribution Record Date does not apply to the Nova Scotia Guarantee Claims and 

(ii) assuming, arguendo, that the Distribution Record Date under the Plan does apply to the Nova 

Scotia Guarantee Claims, under applicable law and precedent, the Court should not enforce the 

Distribution Record Date with respect to the Nova Scotia Guarantee Claims. 

3. In its Objection, the GUC Trust argues that notwithstanding the plain meaning of 

Section 5.1 and Section 5.10, under the terms of the Plan, the Distribution Record Date applies to 

the Nova Scotia Guarantee Claims.  As set forth in detail below, the GUC Trust is wrong on the 

law and its tortured interpretation of the Plan defies its plain and unambiguous language: 

� Section 5.10 expressly lists the Nova Scotia Guarantee Claims as a category of 

claims arising from publicly-traded securities, and thus not subject to the Record 

Distribution Date.  The plain and unambiguous language of Section 5.10 should 

end the inquiry. 

� The GUC Trust argues that a guarantee is a contract claim and not a security.  

This contention is indisputably wrong as the definition of “security” in the 

Securities Act of 1993, 15 U.S.C. § 77 (1933) (the “Securities Act”) expressly 

includes guarantees of notes, bonds, and debentures.   

� The GUC Trust argues that the Nova Scotia Guarantee Claims can not be claims 

arising under publicly-traded securities because they are defined in the Plan as 

arising under or in connection with the guarantee of the notes, bonds, or 

debentures issued under that certain Fiscal and Paying Agency Agreement.  This 
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contention is wrong because it is based solely on the false premise that a 

guarantee is not a security.  Moreover, the Nova Scotia Guarantee is inseparable 

from the Nova Scotia Notes, and the GUC Trust’s suggestion that they are 

somehow distinct defies logic and the operation of the notes and the Fiscal and 

Paying Agency Agreement. 

4. The GUC Trust fails to even discuss the second ground for dismissal: the 

unenforceability of a plan distribution record date with respect to claims arising from publicly-

traded securities, including the Nova Scotia Guarantee Claims.  Instead, the Objection 

erroneously states that Aurelius Investment conceded that, if the Nova Scotia Guarantee Claims 

are subject to the Distribution Record Date under the terms of the Plan, it was correctly named as 

a defendant.  The failure of the GUC Trust to address this basis of dismissal provides grounds to 

grant the Motion to Dismiss. 

5. For the reasons set forth in the Motion to Dismiss and hereunder, the Complaint 

against Aurelius Investment should be dismissed with prejudice. 

LEGAL STANDARD 

6. “To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Schwab v. 

Smalls, No. 10–221–cv, 2011 WL 3156530, *1 (2d Cir. July 27, 2011) (quoting Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009)). “‘A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.’”  Id. (quoting Iqbal, 556 U.S. at 678).  “To survive a [motion to 

dismiss], the complaint ‘must contain sufficient factual matter, accepted as true, to state a claim 

to relief that is plausible on its face.’”  Bank of N.Y. v. First Millennium, Inc., 607 F.3d 905, 

922 (2d Cir. 2010) (quoting Hayden v. Paterson, 594 F.3d 150, 160 (2d Cir. 2010)).  “Where a 

complaint pleads facts that are merely consistent with a defendant’s liability, it stops short of the 

12-09802-reg Doc 14 Filed 05/10/12 Entered 05/10/12 11:12:28 Main Document   Pg 9 of 18



4 

 

line between possibility and plausibility of entitlement to relief.”  Vaughn v. Air Line Pilots 

Ass’n, Int’l, 604 F.3d 703, 709 (2d Cir. 2010) (quotations omitted).   

7. On a motion to dismiss, the Court may consider (i) the allegations in the 

complaint, (ii) exhibits attached to the complaint or incorporated therein by reference, (iii) 

matters of which judicial notice may be taken, and (iv) documents of which plaintiff has notice 

and on which it relied in bringing its claim or that are integral to its claim.  See, e.g., Enron Corp. 

v. Granite Constr. Corp. (In re Enron Corp.), Bankr. No. 01-16034 (AJG), Adv. No. 03-93172 

(AJG), 2006 WL 2400369, at *4 (Bankr. S.D.N.Y. May 11, 2006) (citing Brass v. Am. Film 

Techs., Inc., 987 F.2d 42, 150 (2d Cir. 1993); Cortec Indus. v. Sum Holding, L.P., 949 F.2d 42, 

48 (2d Cir. 1991); Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002)); see also 

Matusovsky v. Merrill Lynch, 186 F. Supp. 2d 397, 400 (S.D.N.Y. 2002).   

ARGUMENT 

A. The GUC Trust’s Tortured Interpretation of the Plan Defies its Plain Meaning 

8. As the GUC Trust acknowledged, the starting point for review of a plan is its 

plain language and, absent any ambiguity within the plan, a court “must adopt the plain and 

natural meaning only of the words contained within the text of the instrument itself.”  Charter 

Asset Corp. v. Victory Markets, Inc. (In re Victory Markets, Inc.), 221 B.R. 298, 303 (B.A.P. 2d 

Cir. 1998). 

9. The GUC Trust does not dispute that pursuant to Section 5.1 of the Plan, the 

Distribution Record Date does not apply to any claims arising from publicly-traded securities as 

to which distributions shall be treated as set forth in Section 5.10 of the Plan.  However, the 

GUC Trust ignores the express list of publicly-traded securities set forth in Section 5.10 and 

instead embarks on a tortured, self-serving, and meaningless effort to distinguish a guarantee 

claim arising from publicly-traded notes from a direct claim arising from publicly-traded notes. 
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10. Section 5.10 governs the distribution for claims arising from publicly-traded 

securities.  In that regard, Section 5.10 lists three categories of such claims: Note Claims, 

Eurobond Claims and the Nova Scotia Guarantee Claims.
2
  Thus, the plain language of Section 

5.10 is clear and unambiguous: the Nova Scotia Guarantee Claims are included among the 

claims arising from publicly-traded securities that are addressed in Section 5.10 and thus carved 

out from the application of the Distribution Record Date in Section 5.1.  That is where the 

inquiry should end.  Nonetheless, in a fruitless effort to distort the plain meaning of Section 5.10, 

the GUC Trust makes two arguments, both of which are unavailing. 

11. First, the GUC Trust contends that Section 5.10 does not apply to the Nova Scotia 

Guarantee Claims merely because it contains a carve-out that permits holders of Nova Scotia 

Guarantee Claims to “retain their debt securities solely for the purpose of asserting their direct 

claims.”
3
  It is nonsensical for the GUC Trust to suggest that this limited carve-out from the 

Section 5.10 provisions has the effect of eliminating or excluding the Nova Scotia Guarantee 

Claims from the express listing of claims arising from publicly-traded securities subject to 

Section 5.10 and exempt from the Distribution Record Date.  In fact, the purpose and effect of 

the limited carve-out is obvious from its plain language - it permits the Nova Scotia Noteholders 

to retain their securities solely for the purpose of asserting their direct claims - i.e. to ensure that 

the Nova Scotia Noteholders’ rights vis-à-vis the issuer (GM Nova Scotia) are not affected by 

                                                 
2
 Section 5.10 states, in pertinent part: “On the Effective Date, or as soon thereafter as is reasonably practicable, 

each Registered Holder of the debt securities with respect to the Note Claims, the Eurobond Claims, or the Nova 

Scotia Guarantee Claims shall surrender its debt securities to the applicable Indenture Trustee or Fiscal and Paying 

Agent . . . .” (emphasis added). 

 
3
 Incredibly, the GUC Trust contends that as to the Nova Scotia Guarantee Claims, Section 5.10 merely confirms 

that the holders of those claims are not required to surrender the related Notes.  However, if that was the intention, 

the drafters of the Plan simply would have omitted the Nova Scotia Guarantee Claims from the Section 5.10 list of 

subject claims or expressly carved them out from that list.   
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the terms of the Plan.  This is also a recognition in the Plan that the Nova Scotia Notes and the 

Nova Scotia Guarantee Claims are inseparable. 

12. Second, the GUC Trust argues that a guarantee is not a security and thus, based 

on the Plan definition of the Nova Scotia Guarantee Claims, those claims may not be considered 

as claims arising from publicly-traded securities.  The GUC Trust is wrong on the law and on the 

terms of the Plan.  Section 2(a)(1) of the Securities Act expressly includes a guarantee of a note, 

bond, and indenture as a security.
4
  Accordingly, the Nova Scotia Guarantee is a security.

5
  The 

GUC Trust refers to the definition in the Plan of the Nova Scotia Guarantee Claims as claims 

“against any of the Debtors arising under or in connection with the guarantee of the notes, bonds, 

or debentures issued under that certain Fiscal and Paying Agency Agreement.”   Objection at ¶ 

18 (citing Plan at § 1.102).  The GUC Trust purports to contrast this definition with the Plan’s 

definition of Note Claims, which are defined as claims “arising under or in connection with any 

Indenture and the respective notes, bonds or debentures issued thereunder.”  Id. at ¶ 18 n.5 

(citing Plan at § 1.101).  The distinction is, according to the GUC Trust, that Nova Scotia 

                                                 

4
 SEC. 2. (a) DEFINITIONS.—When used in this title, unless the context otherwise requires— 

(1) The term ‘‘security’’ means any note, stock, treasury stock, security future, security-based swap, bond, 

debenture, evidence of indebtedness, certificate of interest or participation in any profit-sharing agreement, 

collateral-trust certificate, preorganization certificate or subscription, transferable share, investment contract, voting-

trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas, or other mineral rights, 

any put, call, straddle, option, or privilege on any security, certificate of deposit, or group or index of securities 

(including any interest therein or based on the value thereof), or any put, call, straddle, option, or privilege entered 

into on a national securities exchange relating to foreign currency, or, in general, any interest or instrument 

commonly known as a ‘‘security’’, or any certificate of interest or participation in, temporary or interim certificate 

for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing. 
 

Securities Act at § 2(a) (emphasis added). 

 
5
 In the Objection, the GUC Trust argues that because the Nova Scotia Guarantee is purportedly not a security, a 

Rule 3001 statement should have been filed when Aurelius Investment sold its Nova Scotia Notes.  Objection at ¶ 17 

n.4.  The GUC Trust is wrong for two reasons: (i) the Nova Scotia Guarantee is a security under the Securities Act 

and (ii) Aurelius Investment sold its Nova Scotia Notes which even the GUC Trust admits are publicly-traded 

securities and hence are exempted from filing statements pursuant to Rule 3001(e)(3).  As the Nova Scotia 

Guarantee Claims are inseparable from the Nova Scotia Notes, those claims were transferred along with the 

transferred Nova Scotia Notes. 
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Guarantee Claims are defined as claims arising under a guarantee of notes, bonds, or debentures 

issued under the Fiscal and Paying Agency Agreement, in contrast to the Note Claims, which are 

defined to arise under any Indenture and the respective notes, bonds or debentures issued 

thereunder.  This is a distinction without a difference.  Of course, guarantee claims arise under a 

guarantee, but like the Note Claims, the Nova Scotia Guarantee Claims are defined to arise under 

“notes, bonds, or debentures.”  Plan at § 1.102 (emphasis added).  Thus, an examination of the 

definition of Nova Scotia Guarantee Claims does not provide any basis for the Court to ignore 

the unambiguous plain meaning of the Section 5.10 express inclusion of the Nova Scotia 

Guarantee Claims among the publicly-traded securities dealt with in that section and excluded 

from the application of the Distribution Record Date. 

13. Finally, it is worth noting that there is no dispute that the Nova Scotia Notes are 

publicly-traded securities.  Moreover, the Nova Scotia Notes and the Nova Scotia Guarantee are 

an integrated instrument and do not provide for physical separation or separate trading.  See, e.g., 

Fiscal and Paying Agency Agreement
6
 at Preamble (listing GM Nova Scotia and Guarantor as 

parties), ¶ 2(b) (appointing paying agent as agent of GM Nova Scotia and Guarantor) and 

Schedule 1 - Terms and Conditions of Notes (providing that holders of the Nova Scotia Notes are 

entitled to the benefit of all the provisions of the Fiscal and Paying Agency Agreement and that 

the Guarantor will provide the Guarantee).  Thus, if a Nova Scotia Note is traded, the Nova 

Scotia Guarantee trades with it.  In other words, because the Nova Scotia Guarantee is 

inseparable from the Nova Scotia Notes, both are publicly traded and guarantee claims arising 

                                                 
6
 Although not attached to the Complaint, the Court may consider the Fiscal and Paying Agency Agreement 

(attached hereto as Exhibit “A”) because it is integral to the Nova Scotia Guarantee Claims (and an exhibit thereto), 

is cited in the Complaint, and was clearly relied upon in preparing the Complaint.  See Enron, 2006 WL 2400369, at 

*4; Merrill Lynch, 186 F. Supp. 2d at 400.  In addition, as discussed in Section C, infra, because the Fiscal and 

Paying Agency Agreement was filed as part of the Nova Scotia Guarantee Claim, it is a public record, and the Court 

may take judicial notice of it and consider it when deciding the Motion to Dismiss. 
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from the Nova Scotia Guarantee and the Nova Scotia Notes are claims arising from publicly-

traded securities, the same as direct claims arising from the Nova Scotia Notes.   

B. The Court Should Not Enforce the Distribution Record Date Even if It Applied 

14. Contrary to the GUC Trust’s contention, Aurelius Investment never conceded that 

it was properly named as a defendant, assuming arguendo, that the Nova Scotia Guarantee 

Claims are deemed to be subject to the Distribution Record Date under the terms of the Plan.  

Objection at ¶ 3.  In fact, the Motion to Dismiss does more than contest that assertion.  Citing 

applicable case law, Aurelius Investment demonstrated in the Motion to Dismiss that even where 

a chapter 11 plan does provide a distribution record date for claims arising from publicly-traded 

securities (which the Plan here does not with respect to the Nova Scotia Guarantee Claims), 

distributions under such a plan on account of publicly-traded securities – such as the Nova Scotia 

Notes – must be made in accordance with the rules of the securities marketplace, not the record 

date established under the plan.  See In re THCR/LP Corp., No. 04-46898/JHW, 2006 WL 

530148, *7 (Bankr. D.N.J. Feb. 16, 2006) (denying motion to enforce distribution record date for 

publicly-traded securities).  

15. As described in the Motion to Dismiss, in THCR/LP Corp., the court addressed a 

motion by certain former shareholders who had sold their shares in the debtor after the 

distribution record date established in the plan (the “Record Date”).  Id. at *1.  By their motion, 

the movants asked the court to compel the debtor to make a distribution to them as shareholders 

as of the Record Date.  Id.  It was undisputed that under the terms of the plan, the Record Date 

applied to the shareholders.  Id. at *4.  Nonetheless, the court denied the motion and refused to 

enforce the Record Date, holding that “the movants’ voluntary entry into the securities 

marketplace subjected them to the rules of that marketplace, and caused the sale not only of the 
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movants’ shares of stock . . . but also the distribution package otherwise attaching to the [stock].”  

Id.  Similarly, here, when Aurelius Investment sold its publicly-traded Nova Scotia Notes, it also 

sold any rights under the Nova Scotia Guarantee, including its rights to distributions under the 

Plan.  Thus, irrespective of whether the Distribution Record Date is applicable to the Nova 

Scotia Guarantee Claims, Aurelius Investment has no interests in the Nova Scotia Notes or the 

Nova Scotia Guarantee Claim and is not a proper defendant in this adversary proceeding. 

C. Aurelius Investment Properly Referred to the 

Third Amended 2019 Statement and the Aurelius Letters 

16. In its Objection, the GUC Trust incorrectly argues that Aurelius Investment 

improperly relied on the Third Amended 2019 Statement and the Aurelius Letters sent to the 

GUC Trust’s counsel prior to the filing of the Complaint. 

17. It is well-settled that, in deciding a motion to dismiss pursuant to Rule 12(b)(6), a 

“court may rely on matters of public record.”  Pani v. Empire Blue Cross Blue Shield, 152 F.3d 

67, 75 (2d Cir. 1998).  The Third Amended 2019 Statement is obviously a public record.  The 

two cases cited by the GUC Trust in its effort to convince the Court to disregard a public record 

are completely irrelevant.  See In re ACandS, Inc., 462 B.R. 88, 94 (Bankr. D. Del. 2011) 

(discussing whether public should have access to list of personal-injury claimants filed under 

seal as an exhibit to Rule 2019 statement); In the Matter of CF Holding Corp./Colt’s Mfg. Co., 

Inc., 145 B.R. 124, 126-27 (Bankr. D. Conn. 1992) (discussing whether a party’s Rule 2019 

statement provided sufficient information required under the rule).  Because the Third Amended 

2019 Statement is a public record, the law allows the Court to take judicial notice of this 

pleading and consider it when deciding Aurelius Investment’s Motion to Dismiss. 

18. The Court may also consider the Aurelius Letters.  When deciding a motion to 

dismiss, a “court may consider matters outside the pleading for the purposes of adjudicating a 
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motion to dismiss if those documents are ‘integral’ to a plaintiff’s claims-even if the plaintiff 

fails to append or allude to them to [sic] his complaint.”  Grosz v. Museum of Modern Art, 772 F. 

Supp. 2d 473, 497 (S.D.N.Y. 2010).  A plaintiff’s “failure to include matters of which as 

pleaders they had notice and which were integral to their claim – and that they apparently most 

wanted to avoid – may not serve as a means of forestalling the district court’s decision on the 

motion.”  Id. (quoting I. Meyer Pincus & Assocs, P.C. v. Oppenheimer & Co., 936 F.2d 759, 762 

(2d Cir. 1991)).  This is to avoid an unfair and unjust result, namely allowing a plaintiff to evade 

a proper motion to dismiss simply by failing to attach the relevant document or allude to the 

dispositive information by reference.  Id. 

19. The GUC Trust obviously relied on the Aurelius Letters in drafting the 

Complaint, and they were integral in the GUC Trust’s naming of defendants.  On December 19, 

2011, the GUC Trust circulated a draft complaint to Greenberg Traurig as counsel for certain 

current and former Nova Scotia Noteholders.  The Aurelius Letters sent in response to this draft 

explained, among other things, why the draft complaint improperly named Aurelius Capital 

Management, LP as a defendant.  Between the circulation of the draft complaint on December 

19, 2011 and the filing of the Complaint on March 1, 2012, the GUC Trust’s consideration of the 

Aurelius Letters was integral in its decision to change the defendant entity from Aurelius Capital 

Management, LP to Aurelius Investment, alter the allegations against Aurelius Investment to 

exclude on whose behalf Aurelius Investment purportedly owns the Nova Scotia Guarantee 

Claims, add dozens of defendants and omit at least one defendant.  It is disingenuous for the 

GUC Trust to claim that its failure to “specifically” incorporate the Aurelius Letters into the 

Complaint somehow shields this information from the Court’s scrutiny.  Objection at ¶ 29.  This 

is exactly the sort of inequitable result precluded by the Grosz and I. Meyer Pincus cases:  a 
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plaintiff willfully ignoring undisputed and dispositive information fatal to its claims in order to 

require an improper defendant to be included in a complaint.
7
 

20. Not only can the Court consider the materials discussed in Aurelius Investment’s 

Motion to Dismiss, it is important to consider that the GUC Trust never alleges that Aurelius 

Investment did not sell all of its interests in the Nova Scotia Notes in April 2011.
8
  The GUC 

Trust knows that Aurelius Investment sold all its Nova Scotia Notes.  In addition to the Aurelius 

Letters and the attached prime brokerage statements that demonstrate that Aurelius Investment 

sold all its Nova Scotia Notes, the GUC Trust has documentary proof from the extensive 

discovery it conducted and testimonial evidence from Dan Gropper, Aurelius Investment’s 

30(b)(6) witness, who fully answered under oath all the questions posed to him on the topic of 

Aurelius Investment’s sale of its Nova Scotia Notes.  The Court should not countenance the 

game playing by the GUC Trust, nor condone its omission of this dispositive fact.   

21. Including sufficient factual allegations establishing that Aurelius Investment 

could even potentially be liable to the GUC Trust is the GUC Trust’s obligation; it is not 

Aurelius Investment’s obligation to cure the defects in the GUC Trust’s Complaint.  The GUC 

Trust failed to state a claim against Aurelius Investment for all of the reasons discussed in the 

Motion to Dismiss and this Reply.  Given that it is undisputed that Aurelius Investment no 

                                                 
7
 The GUC Trust’s effort to deflect the Court’s attention from this binding case law includes an erroneous allegation 

that Aurelius Investment consistently refused to produce information about its sale of the Nova Scotia Notes.  

Objection at ¶ 28.  In fact, Aurelius Investment produced all the responsive, non-privileged documents related to 

purchases and sales of Nova Scotia Notes, in accordance with the Court’s ruling on April 15, 2011 (4/15/11 Tr. at 

25:9-26:3).   In addition, at his 30(b)(6) deposition, Dan Gropper fully answered all questions regarding the sale of 

the Nova Scotia Notes. 

 
8
 The Complaint merely alleges that (i) Aurelius Investment legally or beneficially holds a Nova Scotia Guarantee 

Claim, Complaint at ¶ 23, and (ii) no Rule 3001 notice of transfer was filed with respect to that Nova Scotia 

Guarantee Claim prior to the Distribution Record Date.  Id. at ¶ 85.  Similarly, in the Objection, the GUC Trust does 

not allege that Aurelius Investment holds any Nova Scotia Notes; rather the GUC Trust argues that “whether or not 

Aurelius [Investment] sold the Notes is irrelevant.”  Objection at ¶ 23.  
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longer holds any Nova Scotia Notes, the GUC Trust cannot state a claim against Aurelius 

Investment, and any amendment to the Complaint would be futile. 

22. Finally, even if the Court were to agree with the GUC Trust that the Aurelius 

Letters and the Third Amended 2019 Statement are extrinsic evidence that cannot be considered 

in deciding the Motion to Dismiss, the Court may convert a 12(b)(6) motion to dismiss to a 

summary judgment motion under FRCP 56 and consider such evidence.  In case the Court is so 

inclined, attached hereto as Exhibit “B” is the Declaration of Dan Gropper, dated May 10, 2012, 

to be considered by the Court in ruling on summary judgment. 

CONCLUSION 

23. WHEREFORE, Aurelius Investment respectfully requests that the Court enter an 

order dismissing with prejudice the Complaint against Aurelius Investment, and grant such other 

and further relief as is just. 

Dated:  May 10, 2012 GREENBERG TRAURIG, LLP 

By:/s/ Gary D. Ticoll  

Bruce R. Zirinsky, Esq. 

Nancy A. Mitchell, Esq. 

John H. Bae, Esq. 

Gary D. Ticoll, Esq. 

200 Park Avenue 

New York, New York 10166 

Telephone: (212) 801-9200 

Facsimile: (212) 801-6400 

Email: Zirinskyb@gtlaw.com 

 Mitchelln@gtlaw.com 

 Baej@gtlaw.com 

 Ticollg@gtlaw.com 

Counsel for Aurelius Investment, LLC  
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GREENBERG TRAURIG, LLP 
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John H. Bae 

Gary D. Ticoll 
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------------------ xx 

In re: 

MOTORS LIQUIDATION COMPANY, et al., 

f/k/a General Motors Corporation, et al., 

Debtors. 

: 

: 

: 

: 

: 

: 

: 

: 

Chapter 11 

Case No. 09-50026 (REG) 

(Jointly Administered) 

------------------------------------------------------------------------ x  

MOTORS LIQUIDATION COMPANY GUC TRUST, 

 

Plaintiff, 

 v. 

 

APPALOOSA INVESTMENT LIMITED 

PARTNERSHIP I; PALOMINO FUND LTD; 

THOROUGHBRED FUND LP; THOROUGHBRED 

MASTER LTD; THE LIVERPOOL LIMITED 

PARTNERSHIP; ELLIOTT INTERNATIONAL LP; 

DRAWBRIDGE DSO SECURITIES LLC; 

DRAWBRIDGE OSO SECURITIES LLC; FCOF 

UB SECURITIES LLC; AURELIUS INVESTMENT 

LLC; CITIGROUP GLOBAL MARKETS INC.; 

LMA SPC FOR AND ON BEHALF OF THE MAP 

84 SEGREGATED; KNIGHTHEAD MASTER 

FUND, L.P.; KIVU INVESTMENT FUND 

LIMITED; CQS DIRECTIONAL OPPORTUNITIES 

MASTER FUND LIMITED; MORGAN STANLEY 

& CO. INTERNATIONAL PLC; SG AURORA 

MASTER FUND L.P.; THE CANYON VALUE 

REALIZATION FUND (CAYMAN), LTD; 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

Adversary Proceeding 

Case No.: 12-09802 
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ANCHORAGE CAPITAL MASTER OFFSHORE 

LTD; ONEX DEBT OPPORTUNITY FUND, LTD; 

REDWOOD MASTER FUND LTD; COLLINS 

STEWART (CI) LTD; SPH INVEST SA; 

CONSILIUM TREUHAND AG & BEATA DOMUS 

ANSTALT; MARIA-DOROTHEA LAMINET; 

CREDIT SUISSE AG; CHEVIOT ASSET 

MANAGEMENT; ING. HUGO WAGNER; 

ALLIANZ BANK FINANCIAL ADVISORS SPA; 

RUI MANUEL ANTUNES GONCALVES ROSA; 

UBS AG, ZURICH (SWITZERLAND); ALY AZIZ; 

JOHANNA SCHOEFFEL; SIRDAR ALY AZIZ; CS 

S, LLC; JOSEF SCHMIDSEDER; HERMANN 

DETTMAR AND HELENE DETTMAR; CLAUS 

PEDERSEN; HFR RVA ADVENT GLOBAL 

OPPORTUNITY MASTER TRUST; THE ADVENT 

GLOBAL OPPORTUNITY MASTER FUND; 

BANCA DELLE MARCHE SPA; ORE HILL 

CREDIT HUB FUND LTD; BHALODIA 

RV/RM/PATEL RG; BARCLAYS BANK PLC; 

JPMORGAN SECURITIES LIMITED; INTESA 

SANPAOLO SPA; INTESA SANPAOLO PRIVATE 

BANKING SPA; CREDITO EMILIANO SPA; 

UNICREDIT BANCA DI ROMA SPA; HUTCHIN 

HILL CAPITAL C1, LTD.; DEUTSCHE BANK 

SPA; BANCA POPOLARE DI VICENZA SCPA; 

CASSA CENTRALE BANCA-CREDITO 

COOPERATIVO DEL NORD EST SPA; BANCA 

DI CREDITO COOPERATIVO DI ROMA 

SOCIETA COOPERATIVA; BANK OF 

VALLETTA PLC; BANCA DI CREDITO 

COOPERATIVO ABRUZZESECAPPELLE SUL 

TAVO-SOCIETA COOPERTIVA; UBS AG; PERA 

UGO; GARIBALDI ROSANNA; CANYON 

VALUE REALIZATION FUND LP; 

LYXOR/CANYON VALUE REALIZATION FUND 

LIMITED; CANYON-GRF MASTER FUND LP; 

PROSPECT MOUNTAIN FUND LIMITED; RED 

RIVER BUSINESS INC.; GREEN HUNT 

WEDLAKE, INC., as trustee for General Motors 

Nova Scotia Finance  Company; JOHN DOE NOS. 1-

100; and JOHN DOE, INC. NOS. 1-100, 

Defendants. 
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: 

: 

: 

: 

: 

: 

: 

: 
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: 
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: 
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