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Honorable Martin Glenn

United States Bankruptcy Judge -
United States Bankruptcy Court
Southern District of New York
Alexander Hamilton Custom House
One Bowling Green

New York, New York 10004

Re: Inre Mo_tors Liquidation Commpany, et al
Case No. 09-50026 (MG)

Letter Responding to Letter from GM Counsel dated May 8, 2017

Dear Judge Glenn:

The undersigned is counsel for the Pitterman plaintiffs in connection with the Motion to
Enforce filed by General Motors LLC. (“New GM”). This letter is to respond to the letter, dated
May 8, 2017, sent by counsel for New GM in connection with the hearing scheduled for May 17,
2017. This is also to supplement our memorandum previously filed on this issue. See ECF No.
13675. -

In their letter, New GM refers the court to a recent decision by Judge Bernstein in In re:
Old Carco LLC asserting that the decision “supports New GM’s position that the Pitterman
claims are barred by the Sale Order.” To the contrary, not only is the decision distinguishable
from the issues raised by the Pitterman complaint, and therefore not controlling, but the decision
in fact supports our position that the claims raised by the Pitterman complaint which New GM
challenges are not barred and should be left for the non-bankruptcy judge to determine.

The Old Carco decision is readily distinguishable from the Pitterman complaint insofar
as the claims that were addressed in Old Carco were not product liability claims assumed by
New Chrysler whereas in the Pitterman complaint, plaintiffs assert a products liability claim
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liability for which New GM has agreed to assume. There is no question that a failure to warn
based on Old GM’s conduct comes within the scope of the product liability claims New GM has
agreed to assume. It'is also established that a failure to recall claim based on Old GM’s conduct
prior to the June 2009 sale date similarly comes within the scope of a Product Liability claim
under Connecticut’s Product Liability statute and, therefore within the scope of claims for which
New GM has assumed liability. In Arguetta v. Overhead Door Corp., Connecticut Superior
Court, 2000 WL 1207261, July 28, 2000 (copy attached as Exhibit A) the court recognized that a failure
to recall is included in a “product liability claim” under Connecticut law. In that case, Judge Skolnick
denied a motion to strike an allegation that “the defendant failed to recall a garage door opener that was
defectively designed and alleges harm as a result of that failure.” In allowing such a claim to proceed,
Judge Skolnick stated that

“...by employing the words “but is not limited to” clearly indicates that the list of
theories under which a product liability claim may be brought is not exclusive.
Therefore, although the act does not state that manufacturers may be liable for failure to
recall, the act implies that such a theory is viable given the fact that the list is not
exclusive.” Id. *1.

Similarly, in Savage v. Scripto-Tokai Corp., 266 F. Supp. 2d 344 (U.S.D.C., 2003), Judge
Arterton, held that a claim of failure to recall has legal viability in Connecticut.

Paragraph 7(1) of the Third Amended Complaint asserts that the defendant is
liable “in that it negligently failed to protect the plaintiff by performing a recall
and/or it performed an inadequate recall of the product.” Defendant asserts that a
failure to recall theory is not a separate basis for liability, although defendant
acknowledges that there is no Connecticut case law to this effect. Plaintiff
correctly notes that the Second Circuit has concluded that the post-sale duty to
warn is a valid theory under Connecticut law. See Densberger v. United Techs.
Corp., 297 F.3d 66, 71 (2d Cir.2002). Inasmuch as a claim of breach of the post-
sale duty to warn is-analogous to a claim of failure to recall, plaintiffs’ theory has
legal viability in Connecticut.

See also Braniff Airways, Inc. v. Curtiss-Wright Corp,, 411 F.2d 451, 453 (1969)(“It is clear that
after such a product has been sold and dangerous defects in design have come to the
manufacturer’s attention, the manufacturer has a duty either to remedy these or, if complete
remedy is not feasible, at least to give users adequate warnings and instructions concerning
methods for minimizing the danger.”)

Given this, the discussion in Old Carco regarding whether a “recall” claim in the context
of something other than a product liability was assumed by New Chrysler is simply not
applicable to the Pitterman case.

Further, the Old Carco decision also makes clear that the validity of claims based on New



