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The GUC Trust1 respectfully submits this post-trial reply brief in response to the opening

post-trial briefs and Joint Statement of Facts filed by Wedlake, Paulson,2 the Noteholders

(collectively, the “Defendants”) and New GM.3

PRELIMINARY STATEMENT

While the many lawyers involved in presenting this dispute to the Court have introduced

degrees of complexity, when all is said and done, this case turns on the most basic, and most

important, principle of bankruptcy law: “equality of distribution.” Bailey v. Glover, 88 U.S.

342, 346 (1874). If the Disputed Claims are allowed, that bedrock principle of bankruptcy law

will have been egregiously violated.

Manufactured complexity serves the interests of the Noteholders because it is only with

the aid of smoke and mirrors that one can suspend disbelief long enough to take seriously the

notion that $1 billion of Notes issued by an Old GM subsidiary could possibly give rise to $2.7

billion of claims against Old GM. Once the smoke clears and the mirrors are removed, however,

it becomes clear that the Bankruptcy Code cannot possibly countenance such an outcome.

1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them
in the GUC Trust’s Post-Trial Brief In Connection With (I) Official Committee Of Unsecured Creditors’
First Amended Objection To Claims Filed By Green Hunt Wedlake, Inc. And Noteholders Of General
Motors Nova Scotia Finance Company And Motion For Other Relief (Bankr. Dkt. No. 7859) And (II)
Motors Liquidation Co. GUC Trust v. Appaloosa Investment Ltd. Partnership I, et al. (Bankr. Dkt. No.
12438; Adv. Pro. Dkt. No. 225) (“GUC Brief”). The following parties filed post-trial opening briefs: (1)
Wedlake (Bankr. Dkt. No. 12449; Adv. Pro. Dkt. No. 222) (“GHW Brief”), (2) Paulson (Adv. Pro. Dkt.
No. 220) (“Paulson Brief”), (3) Noteholders (Bankr. Dkt. No. 12436; Adv. Pro. Dkt. No. 223) (“NH
Brief”) and (4) New GM (Bankr. Dkt. No. 12435; Adv. Pro. Dkt. No. 221) (“NG Brief”). The
Defendants and New GM also filed a joint statement of facts (Bankr. Dkt. No. 12437; Adv. Pro. Dkt. No.
224) (“Joint Statement of Facts” or “JSF”).
2 “Paulson” refers to: (1) dbX – Risk Arbitrage 1 Fund, (2) Lyxor/Paulson International Fund
Limited, (3) Paulson Enhanced Ltd., (4) Paulson International Ltd., (5) Paulson Partners Enhanced, L.P.
and (6) Paulson Partners L.P., all of which are investment funds or accounts managed by Paulson & Co.
Inc.
3 To avoid excessive repetition, not every point made in the GUC Brief will be reiterated in this
reply. Points raised in the GUC Brief, but not reiterated here, are not waived and are expressly preserved.
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2

Had the claimants here not already been paid an avoidable transfer of $367 million – a

percentage recovery in and of itself greater than the recovery of any other unsecured creditor in

this bankruptcy case – and had the claimants not engaged in inequitable conduct, then they

would have been entitled to a guarantee claim against Old GM for any amounts not paid by GM

Nova Scotia with respect to the $1 billion due on account of the Notes issued by GM Nova

Scotia. That situation, commonplace in chapter 11 cases, would have been fair to the

Noteholders and also fair to other unsecured creditors of Old GM.

Because the Noteholders have retained the benefit of the $367 million avoidable transfer,

however, under section 502(d), the claims asserted on their behalf must be disallowed in their

entirety. Alternatively, if the Court does not disallow the claims, then at least the claims of those

creditors who behaved inequitably should be subordinated to the claims of innocent creditors.

And finally, if the Court does not disallow or subordinate the claims (as is warranted based on

the trial record), then, at the very least, the claim against Old GM should only be allowed once

and in its proper amount, which would require the Court to reduce the claim by the 36%

paydown on the Notes already received by the Noteholders.

Besides equality of distribution, another vitally important principle at stake here is court

supervision of Old GM’s estate. The record amply demonstrates that the Lock-Up Agreement

was a postpetition agreement requiring this Court’s approval and, perhaps even more

importantly, the record establishes that the $367 million Consent Fee was paid with Old GM’s

cash without this Court’s approval. The parties’ utter disregard for the Court’s role in

supervising the Old GM bankruptcy proceedings is shocking.

Indeed, even if this Court were to credit the demonstrably incredible version of the facts

advanced jointly by the Noteholders and New GM, they do not come out looking much better.
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In their telling, there was no need to apprise the Court of this matter because the agreement to

make a $367 million postpetition payment from a trust account funded by Old GM, and as to

which Old GM continued to have an interest, was reached at 7:35 a.m., approximately twenty

two minutes before the Old GM bankruptcy petition was filed. Even if that were true, clearly,

this Court and Old GM’s creditors should have been provided with an opportunity to at least

carefully consider this matter before the Sale Order was entered.

By returning to the overarching principles of equality of distribution and court

supervision, we do not mean to oversimplify, but only to situate this case in its proper context.

We well understand that the Noteholders and their allies have emptied many toner cartridges

mounting numerous, complex defenses to this claims objection. In its opening brief and below,

the GUC Trust addresses each of those arguments in turn. Now that this case has reached its

conclusion, however, we respectfully submit that careful application of the key legal principles

to the factual record compels the relief requested by the GUC Trust – relief that will serve the

interests of fairness to all creditors and protect core values of our system of bankruptcy law.

ARGUMENT

I. SECTION 502(d) REQUIRES DISALLOWANCE OF THE DISPUTED CLAIMS

A. Section 502(d) Is A Complete Defense To The Disputed Claims

Section 502(d) provides for disallowance of “any claim of any entity from which

property is recoverable” as an avoidable transfer “unless such entity or transferee has paid the

amount, or turned over any such property, for which such entity or transferee is liable. . . .”4

Section 502(d) does not condition disallowance on the filing of an avoidance action or even on

the possibility that such an action against the transferee can or will be filed. The majority of the

4 11 U.S.C. § 502(d).
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cases addressing the issue recognize that an avoidance action need not be filed to prevail on a

section 502(d) objection.

Without support in the text of section 502(d) and against the weight of the case law, the

Noteholders contend that section 502(d) is “only triggered after a trustee or debtor in possession

successfully prosecutes an avoidance action and obtains a judgment requiring the turnover of

property to the estate.”5 This is not so. Courts have recognized that a claim may be defeated by

the defensive assertion of section 502(d) without the filing of an avoidance action.6 Courts have

further held that section 502(d) may be asserted defensively to disallow a claim even when the

objecting party is barred from bringing an avoidance action, such as where the applicable statute

of limitations has expired.7 There is no prohibition against “asserting section 502(d) as an

affirmative defense to a claim of a creditor even if the trustee’s claim is time-barred or otherwise

nonrecoverable.”8

5 NH Brief at 35.
6 See In re Eye Contact, Inc., 97 B.R. 990, 992 (Bankr. W.D. Wis. 1989) (disallowing claim under
section 502(d) even though no avoidance action was filed).
7 See U.S. Lines, Inc. v. United States (In re McLean Indus., Inc.), 196 B.R. 670, 676 (S.D.N.Y.
1996); In re Mid Atl. Fund, Inc., 60 B.R. 604, 610 (Bankr. S.D.N.Y. 1986); see also El Paso v. Am. W.
Airlines, Inc. (In re Am. W. Airlines, Inc.), 217 F.3d 1161, 1165-66 (9th Cir. 2000); Comm. of Unsecured
Creditors v. Commodity Credit Corp. (In re KF Dairies, Inc.), 143 B.R. 734 (B.A.P. 9th Cir. 1992); In re
Badger Lines, Inc., 199 B.R. 934, 939-40 (Bankr. E.D. Wis. 1996), rev’d on other grounds, 202 F.3d 945
(7th Cir. 2000); In re Sierra-Cal, 210 B.R. 168, 173 (Bankr. E.D. Cal. 1997); see also In re McKenzie,
Nos. 11-cv-192, 11-cv-274, 12-cv-025, 2012 WL 4742708, at *8 (E.D. Tenn. Oct. 2, 2012) (stating
majority of courts allow a trustee to use section 502(d) defensively); Arthur Steinberg, Bankruptcy Code
Section 502(d): Back Door to Avoidance?, 28 UCC Law J. 73, 75-76 (1995) (“The clear majority of
cases hold that a trustee may object to the allowance of a claim on the ground that the claimant received
an avoidable transfer, notwithstanding that under Section 546(a), the two-year limit for commencing an
avoidance action has expired.”).
8 Enron Corp. v. Ave. Special Situations Fund II, LP (In re Enron Corp.), 340 B.R. 180, 191
(Bankr. S.D.N.Y. 2006) (citations omitted), vacated sub nom. on other grounds Enron Corp. v.
Springfield Assoc., L.L.C. (In re Enron Corp.), 379 B.R. 425 (S.D.N.Y. 2007); see also In re KF Dairies,
Inc., 143 B.R. at 737-38 (“Application of the time-bar to objections based on section 502(d) would
undercut the statutory language, the purpose of the bankruptcy code, and the general rule that statutory
time-bars are inapplicable to matters of defense, where no affirmative relief is sought.”); In re McLean

Footnote continued on next page
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The notion that an objection predicated upon section 502(d) is not dependent on the

assertion of an avoidance action is consistent with the overarching purpose of the statute: to

restore the “equality of a distribution disturbed by the illicit [transfer].”9 “Claim objections and

avoidance actions . . . are separate and distinct proceedings which use different rules and

procedures to accomplish distinct and discrete portions of the administration of a bankruptcy

estate.”10 The Noteholders’ contention that the only purpose of section 502(d) is to “ensure the

compliance with judicial orders”11 conflates these two “distinct and discrete” proceedings, and

disregards the core principle of equality of distribution among creditors.12 The Noteholders have

Footnote continued from previous page

Indus., Inc., 196 B.R. at 676; In re Am. W. Airlines, Inc., 217 F.3d at 1165-66 (holding transfer avoidable
for 502(d) purposes even if the trustee is unable to recover such transfer from the transferee); accord
Brown v. I.R.S. (In re Larry’s Marineland of Richmond, Inc.), 166 B.R. 871 (Bankr. E.D. Ky. 1993)
(inability of trustee to obtain affirmative monetary recovery from IRS under section 106(b) of the
Bankruptcy Code did not prevent trustee’s use of 502(d)); see generally Parker N. Am. Corp. v.
Resolution Trust Corp. (In re Parker N. Am. Corp.), 24 F.3d 1145, 1155 (9th Cir. 1994) (noting that by
invoking section 502(d) a party transforms an avoidance action into an affirmative defense to a proof of
claim).

The cases cited by the Noteholders are inapposite. In Holloway v. I.R.S. (In re Odom Antennas,
Inc.), 340 F.3d 705, 708 (8th Cir. 2003), for example, individual creditors sought to avoid a lien under
section 502(d), and the Eighth Circuit uncontroversially held that affirmative relief was not available to
them. Here, of course, the GUC Trust has never sought affirmative relief against the Noteholders.
Rather, the GUC Trust has always confined section 502(d) to its proper claims disallowance function.
Additionally, Seta Corp. of Boca, Inc. v. Atl. Computer Sys. (In re Atl. Computer Sys.), 173 B.R. 858, 862
(S.D.N.Y. 1994), unlike here, involved a situation where the transferee-claimant had asserted defenses to
avoidance of recoupment and setoff. Defendants here have not asserted any such defenses.

9 KF Dairies, 143 B.R. at 736.
10 In re Stoecker, 143 B.R. 118, 133 (Bankr. N.D. Ill.), aff’d in part and rev’d in part and remanded,
on other grounds, 143 B.R. 879 (N.D. Ill. 1992), aff’d in part and vacated in part and remanded, 5 F.3d
1022 (7th Cir. 1993). The claims objection process is a mechanism by which a creditor’s allowed claim is
fixed for purposes of distribution. An avoidance action, however, is a method used to return assets to a
debtor’s estate that were unlawfully diverted out of the estate, which can only occur through the
commencement of an adversary proceeding. Thus, allowing the defensive use of section 502(d) is
consistent with the longstanding “general rule that statutory time-bars are inapplicable to matters of
defense, where no affirmative relief is sought.” In re KF Dairies, Inc., 143 B.R. at 737-38.
11 See NH Brief at 35; Paulson Brief at 6 (“statute seeks to ‘coerce the return of assets obtained’ by
otherwise avoidable transfers.”).
12 4 Collier on Bankruptcy, ¶ 502.05[2] [a], at 58 (“purpose of section 502(d) is to promote the pro-

Footnote continued on next page
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retained the benefits of the avoidable $367 million Consent Fee paid to them, and thus the

Disputed Claims should be disallowed under section 502(d).

In an attempt to bolster their untenable position, the Noteholders misconstrue U.S. Lines,

(S.A.) Inc. v. United States (In re McLean Indus., Inc.), 30 F.3d 385 (2d Cir. 1994), cert. denied,

513 U.S. 1126 (1995), remanded to 184 B.R. 10 (Bankr. S.D.N.Y. 1995), aff’d, 196 B.R. 670

(S.D.N.Y. 1996). The Second Circuit’s holding, however, as well as the subsequent history of

that case, contradicts the Noteholders’ argument that section 502(d) requires the filing of an

avoidance action. In United States Lines, the Second Circuit explicitly stated that it was not

addressing the issue of whether a section 502(d) objection could be maintained when the

underlying avoidance action could no longer be asserted, and remanded the case to the

bankruptcy court.13 On remand, both the bankruptcy court and the district court permitted the

defensive use of section 502(d), notwithstanding that the statute of limitations for the underlying

avoidance action had expired.14

Footnote continued from previous page

rata sharing of the bankruptcy estate among all creditors . . . Creditors who have received voidable
transfers to the detriment of the pool should not be entitled to make additional demands on the assets of
the estate.”) (footnote omitted) (citations omitted).
13 In re McLean Indus., Inc., 30 F.3d at 388 (“USL argues that the timeliness of its preference claim
is irrelevant for the purposes of § 502(d), and that MARAD cannot benefit from its alleged preference and
still make other claims against USL. . . . Because this issue has not been adequately briefed in this court
and may require facts outside of the record, we express no opinion on this issue but remand to the
bankruptcy court for the limited purpose of considering in the first instance USL’s argument based upon §
502(d).”).
14 U.S. Lines, Inc. v. United States (In re McLean Indus., Inc.), 184 B.R. 10 (Bankr. S.D.N.Y. 1995),
aff’d, 196 B.R. 670 (S.D.N.Y. 1996). In the district court’s decision, Judge Cote noted two contrary
decisions from bankruptcy courts in other jurisdictions, but followed “the well-reasoned approach of
Bankruptcy Judge Abram in In re Mid Atlantic Fund, Inc., 60 B.R. 604 (Bankr. S.D.N.Y. 1986),”
concluding that the plain meaning of section 502(d), its legislative history and its overarching purpose all
pointed in the direction of permitting the defensive assertion of section 502(d), even where the underlying
avoidance action could no longer be brought. In re McLean, Indus., Inc., 196 B.R. at 676-77.
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B. Payment Of The Consent Fee Was An
Avoidable Postpetition Transfer Under Section 549

Disallowance under section 502(d) is required because payment of the Consent Fee was

an unauthorized postpetition transfer of Old GM’s property avoidable under section 549. The

Noteholders and the Nova Scotia Trustee have failed to meet their burden of showing that this

postpetition transfer of estate property was valid.15

1. The Proceeds Of The $450 Million Loan Were Property Of The Estate

The transfer of the $450 Million Loan that Old GM initiated prepetition to a GM Canada

bank account for the purpose of paying the Consent Fee was subject to the Trust Agreement, the

conditions of which were not satisfied as of the Petition Date. Specifically, as explained in Fact

Section III(B)(1) of the GUC Brief and as conceded at trial by Mr. Buonomo, the Lock-Up

Deadline and Amended Lock-Up Deadline were not met.16 Thus, as of the filing of Old GM’s

bankruptcy petition, Old GM still had an interest in the $450 million held in trust, and all

subsequent transfers of those proceeds were unauthorized postpetition transfers of Old GM’s

property.

Ignoring the failure to satisfy the trust conditions, the Noteholders argue that the funds

used to pay the Consent Fee were not property of the estate because “[t]he proceeds of the $450

15 The Noteholders dispute that the transfer was a postpetition transfer. While the GUC Trust bears
the initial burden of proving that the transfer occurred postpetition, once that burden is carried, then,
under Rule 6001 of the Federal Rules of Bankruptcy Procedure, it is the Noteholders’ burden to show the
validity of the transfer. See Manuel v. Allen (In re Allen), 217 B.R. 952, 955 (Bankr. M.D. Fla. 1998) (“If
a transfer is established, the burden of proving the validity of the transfer rests with the defendants”).
16 Trial Tr. (8/9/2012), 80:13-81:9 (Buonomo). Indeed, New GM and the Noteholders concede that
the Amended Lock-Up Deadline of 7:00 a.m. EDT was not met. Compare Trial Tr. (9/20/12), 85:16-20
(Truong) (“I held that signature until 7:00 a.m. after I received confirmation from Greg. . . . Only until
then did I provide our signatures.”) with Trial Tr. (9/20/12), 81:10-12 (Truong) (recalling that Mr.
Gropper was the last to turn over his signature page). See Trial Tr. (8/9/2012), 236:6-9 (Buonomo) (“I
was annoyed that we had gone over 7:30”).

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 20 of 89



8

Million Loan were deposited in a GM Canada bank account”17 prior to the filing of Old GM’s

petition. Property of the estate, however, is broadly construed and includes “all legal or

equitable interests of the debtor in property as of the commencement of the case.”18 Under the

Trust Agreement, Old GM had “a right to the funds and incidents of ownership until the

conditions” of the Trust Agreement were satisfied.19 As of the filing of the petition, those

conditions were not, and could no longer be, satisfied. Since “the contingency of the escrow was

not fulfilled prior to bankruptcy, the debtor holds an interest in the property,” and this interest is

therefore property of the estate.20

New GM’s contention that the GM Canada account to which the $450 Million Loan was

transferred was not “a trust or escrow account,” but rather “a general account,” is directly

contradicted by the numerous record cites in the footnote immediately below.21 An escrow is

17 NH Brief at 33.
18 11 U.S.C. § 541(a)(1) (emphasis added). Property in which a debtor holds “only legal title and
not an equitable interest” becomes property of the estate when the bankruptcy case is commenced. Id. §
541(d).
19 Fisher v. N.Y.C. Dep’t of Hous. Pres. & Dev. (In re Pan Trading Corp. S.A.), 125 B.R. 869, 878
(Bankr. S.D.N.Y. 1991); see also In re Rosenshein, 136 B.R. 368, 372 (Bankr. S.D.N.Y. 1992).
20 Wilson v. United Sav. of Tex (In re Missionary Baptist Found. of Am., Inc.), 792 F.2d 502, 506
(5th Cir. 1986). Defendants rely on cases that are easily distinguished. See, e.g., Musso v. N.Y. State
Higher Educ. Sevs. Corp. (In re Royal Bus. Sch., Inc.), 157 B.R. 932, 942 (Bankr. E.D.N.Y. 1993) (funds
in the escrow account not property of the estate because escrow conditions to complete transfer from
debtor were still capable of being satisfied as of the petition date); Hooker Atlanta (7) Corp. v. Hocker (In
re Hooker Invs., Inc.), 155 B.R. 332, 338-39 (Bankr. S.D.N.Y. 1993) (transfer out of an escrow account
was not a transfer of property of the estate when all conditions of the escrow had been met). The
conditions of the escrow at issue here were not, and could no longer be, met before Old GM’s bankruptcy
filing because the Notes were not exchanged for cash and the Lock-Up Agreement was not signed and
delivered by either the Lock-Up Deadline or the Amended Lock-Up Deadline. Upon the failure to meet
the escrow conditions, Old GM was vested with an immediate possessory interest in the $450 million.
See In re Missionary Baptist Found. of Am., Inc., 792 F.2d at 506.
21 On May 28 and May 29, GM Canada sought consent from Export Development Canada (“EDC”)
on several occasions to a proposed transaction with the Noteholders. See, e.g., Pl. Ex. 402 at
NGM000021890; Pl. Ex. 238 at NGM000013385. GM Canada represented to EDC in each consent
solicitation that the loan from Old GM to GM Canada to fund a payment to the Noteholders “would be
conditional upon GM Canada holding the funds in trust until certain conditions are met,” which “trust

Footnote continued on next page
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created when property is “delivered by the grantor, promisor, or obligor into the hands of a third

person, to be held by the latter until the happening of a contingency or performance of a

condition and then by him delivered to the grantee, promisee, or obligee.”22 Here, Old GM (the

grantor) transferred $450 million into the hands of GM Canada to be held until the conditions in

the Trust Agreement were satisfied, at which time GM Canada was to deliver the proceeds into

an account for the benefit of the Noteholders. As described above, these conditions failed before

Old GM filed for bankruptcy and could not be satisfied thereafter. Accordingly, the transfers

leading to payment of the Consent Fee – from Old GM to GM Canada, from GM Canada to GM

Nova Scotia, and from GM Nova Scotia to the Noteholders – are avoidable postpetition transfers

of Old GM’s property.23

Footnote continued from previous page

conditions” included the requirement that GM Nova Scotia “use the settlement proceeds from GM
Canada to settle and extinguish the [Notes].” Pl. Ex. 238 at NGM000013385 (emphasis added). Further,
in setting up the trust account, Mr. Lopez communicated with TD Bank to ensure that the funds would
“be segregated into a USD stand-alone account” and that such account would not be linked in any way to
GM Canada’s “[g]eneral” USD account. Pl. Ex. 765; see also Pl. Exs. 766 and 767. On May 29, 2009, in
determining the amount of what would become the $450 Million Loan, Ms. Sutedja expressed her desire
to get “[the] trust agreement finalized and executed” and that “[i]f the consensus is to flow US$450M to
[GM Canada’s] trust account” then she would reflect that amount in the Trust Agreement and Promissory
Note. Pl. Ex. 237 at NGM000013346 (emphasis added). In connection with the $450 Million Loan, the
parties entered into the Trust Agreement on May 29, 2009. See, e.g., Pl. Ex. 144, ¶ 2 (CC000133) (steps
list). The first paragraph of the Trust Agreement, entitled “Creation of Trust,” provides that GM Canada
shall hold the proceeds of the $450 Million Loan “in trust, separate and apart from all other” GM Canada
funds. Pl. Ex. 134 at NGM0000603 (emphasis added). The second paragraph of the Trust Agreement,
entitled “Release from Trust and Use of Proceeds,” provides that GM Canada “shall be entitled to release
the [p]roceeds from trust” after a successful vote to pass the “proposed amendment” (which is defined as
an amendment to the Notes “to provide that such Notes will become mandatorily exchangeable into
cash”). Pl. Ex. 134 at NGM0000602 (¶ C) and 603 (¶ 2) (emphasis added). On May 29, once Old GM
initiated the transfer of the $450 million, Ms. Sutedja reported that the wire to GM Canada’s “trust
account has gone out.” Pl. Ex. 238 at NGM000013383 (emphasis added).
22 In re Pan Trading, 125 B.R. at 878 (citations omitted).
23 The Defendants and New GM mischaracterize Mr. Mayer’s testimony when they contend that
“any funds used to pay the Consent Fee would never have gone to unsecured creditors.” JSF, ¶ 70.
Because they were hypothetical, Mr. Mayer was unable to answer the Noteholders’ questions about what
would have happened if “there had been an additional $450 million in cash in Old GM at time it filed” for
bankruptcy. Trial Tr. (10/3/2012), 20:1-21:1 (Mayer).
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2. The Transfers Of The Consent Fee Proceeds Should Be Collapsed

Even if it is assumed, arguendo, that the Trust Agreement conditions had been satisfied,

the transactions that resulted in payment of the Consent Fee should be collapsed and deemed a

single, integrated transaction. Old GM’s payment of the proceeds of the $450 Million Loan to

GM Canada was the first step in a single, integrated transaction that directly resulted in payment

of the Consent Fee.24 The entire transaction should be recognized for what it is: an unauthorized

postpetition transfer of Old GM’s property to pay the Consent Fee to the Noteholders.

The Noteholders do not dispute that payment of the Consent Fee was part of an integrated

transaction. Instead, they argue in error that the standard for collapsing has not been satisfied.

Here, the appropriate test to determine whether the series of transactions leading to payment of

the Consent Fee should be collapsed is found in Silverman v. K.E.R.U. Realty Corp. (In re Allou

Distributors, Inc.):25

where the transactions, taken as a whole, diminish the value of the
debtor’s estate and are marked by either a transfer made by the
debtor for less than fair consideration or a transfer made by the
debtor with actual fraudulent intent, and the party from whom
recovery is sought had actual or constructive knowledge of the
entire scheme that renders the transfer fraudulent.26

24 See, e.g., Trial Tr. (3/6/2013), 32:5-33:15 (Lopez) (noting that the proceeds from the $450
Million Loan “were earmarked for a specific purpose” which was to pay the Noteholders).
25 379 B.R. 5, 22 (Bankr. E.D.N.Y. 2007).
26 Id. See also Orr v. Kinderhill Corp., 991 F.2d 31, 36 (2d Cir. 1993); In re Best Prods. Co., 157
B.R. 222, 229 (Bankr. S.D.N.Y. 1993) (“The ability of a court to collapse a series of steps into one
transaction depends upon the facts and circumstances of each case. In reality, collapsing transactions is
little more than an effort on the part of the court to focus not on the formal structure of a transaction, but
rather on the knowledge or intent of the parties involved in the transaction.”); Official Comm. of
Unsecured Creditors of Nat’l Forge Co. v. Clark (In re Nat’l Forge Co.), 344 B.R. 340, 348 (W.D. Pa.
2006) (“Among other things, courts consider whether all of the defendants were aware of the multiple
steps of the transaction . . . [and] whether each step would have occurred on its own or, alternatively,
whether each step depended upon the occurrence of the additional steps in order to fulfill the parties’
intent.”); Official Comm. of Unsecured Creditors of Sunbeam Corp. v. Morgan Stanley & Co. (In re
Sunbeam Corp.), 284 B.R. 355, 370 (Bankr. S.D.N.Y. 2002) (“Although the concept of ‘collapsing’ a
series of transactions and treating them as a single integrated transaction has been applied primarily . . . in

Footnote continued on next page
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In articulating this standard, the bankruptcy court in Allou built upon the Second Circuit’s

decision in HBE Leasing Corp. v. Frank, 48 F.3d 623, 635 (2d Cir. 1995), adapting that standard

to a situation where the debtor is the transferor (and not the sham transferee as was the case in

HBE Leasing).27

Here, collapsing is warranted because (1) the series of transactions diminished Old GM’s

estate for less than fair consideration, and (2) the transferees had, at the very least, constructive

knowledge of the entire scheme. The Noteholders contend, incorrectly, that the GUC Trust

cannot “satisfy the Allou test as the Promissory Note was fair consideration for the loan and there

is no evidence of fraudulent intent by the Debtor (or any other party).”28 In fact, the Promissory

Note had no value to Old GM because, at the time of the $450 Million Loan, Old GM knew that

the right to be repaid under the Promissory Note would be conveyed to New GM. The only

putative consideration received by Old GM was the worthless release from the Oppression

Action.29 Moreover, the trial record shows that the Consent Fee, in an amount of approximately

36% of the face amount of the Notes, was far in excess of what any Noteholder had ever

received as a consent fee.30

Also, contrary to the Noteholders’ argument, actual fraudulent intent is not required

Footnote continued from previous page

the context of a failed leveraged buy-out (‘LBO’), it has also been utilized in other contexts.”), appeal
dismissed, 287 B.R. 861 (S.D.N.Y. 2003); see also Voest–Alpine Trading Corp. v. Vantage Steel Corp.,
919 F.2d 206, 211–12 (3d Cir. 1990) (collapsing series of transactions as “sham”).
27 See In re Allou Distributors, Inc., 379 B.R. at 21-22 (“More generally, the first condition [under
HBE Leasing] for collapsing a series of transactions is that the transactions, taken as a whole, diminish
the value of the debtor’s estate and are marked by either a transfer made by the debtor for less than fair
consideration or a transfer made by the debtor with actual fraudulent intent.”).
28 NH Brief at 40 n.16.
29 See GUC Brief at 12 n.56 (demonstrating Noteholders received a disproportionately rich deal
under the Lock-Up Agreement).
30 See Trial Tr. (9/6/2012), 16:18-22, 126:19-23 (Cederholm).
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under Allou. The Noteholders had, at a minimum, constructive knowledge that the Consent Fee,

and the related transfers that ultimately resulted in payment of the Consent Fee to them, were

potentially avoidable. Indeed, the Noteholders were active participants in structuring the

transactions in an attempt to evade Court scrutiny and shelter the Consent Fee from avoidance.31

As just one example, the Noteholders agreed to revise the escrow agreement to designate the

account to which the Consent Fee would be paid as a GM Nova Scotia account because

“otherwise, the repayment of the intercompany loan [between GM Canada and GM Nova Scotia]

is at risk – which is the sole reason why we need the funds to momentarily land in Escrow

Account #2.”32

Accordingly, the series of transfers that began with Old GM and ended with payment of

the Consent Fee to the Noteholders should be collapsed. The transfer of the $450 million to GM

Canada was the first step in a single, integrated transaction designed to put $367 million of Old

GM’s property into the hands of the Noteholders.33 The payment of the Consent Fee to the

Noteholders, as well as the transfers leading up to that payment, were unauthorized postpetition

transfers that are avoidable under section 549, and the Disputed Claims should therefore be

disallowed under section 502(d).

31 See Pl. Exs. 66 and 67 (emails attaching Consent Fee escrow agreement copied to, and negotiated
by, the Lock-Up Noteholders); Pl. Ex. 3 at AUR_GM021457 (Prieto notebook) (“the money is in a trust
account in Canada where it is being held for this deal. [D]oes not think that money will be attackable
where it is now . . . the rights to this preference will be assumed by [New GM] in the 363 [Sale]. [T]hey
will show us the trust document.”). Mr. Gropper interpreted Mr. Prieto’s notebook entry to mean that “if
the payment from GM U.S. to GM Canada is a preference, that the rights to that preference would be
assumed by [New GM] in the 363 [S]ale.” Trial Tr. (9/28/2012), 65:6-13 (Gropper).
32 Pl. Ex. 67 at ELL_GM001701 (email from V. Graham, dated June 3, 2009).
33 See New GM SJ Hr’g Tr. (7/19/2012), 84:16-21 (“The GUC Trust has put forward evidence . . .
to establish that GM Canada was merely a conduit and not the quote ‘initial transferee of such transfer or
the entity for whose benefit such transfer was made,’ quote, as that expression is used in Section 550 of
the Code.”).
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3. The $450 Million Loan Was Not Authorized

The transfer of the Consent Fee was not an ordinary course transaction and therefore its

payment required prior Court approval. New GM argues that the Cash Management Order

(defined below) authorized GM Canada to transfer Old GM’s property to fund the Consent Fee

because “[t]here was no ‘ordinary course’ limitation set forth in the applicable provision of the

Cash Management Order.”34 This argument is outrageous. Old GM’s cash management motion

sought Court authorization only for ordinary course transactions, and thus the Cash Management

Order by its terms only approved ordinary course transfers (eliminating the need for a purported

“ordinary course” limitation in the order itself).35 But in any event, the transfer of the Consent

Fee was not an “ordinary” or customary transfer, in either amount or purpose, and would under

no circumstance be able to qualify as an authorized ordinary course transfer.36

4. Avoidance Claims Related To Payment Of
The Consent Fee Were Not Sold to New GM

As already explained above, to prevail on its section 502(d) objection, the GUC Trust

need not file, or even be able to file, an avoidance action to recover the Consent Fee.

Nonetheless, for the sake of completeness, the GUC Trust will respond to arguments advanced

by the Noteholders and New GM that the avoidance actions related to payment of the Consent

34 NG Brief at 31.
35 Pl. Ex. 750 at 12 (Bankr. Dkt. No. 30, cash management motion) (seeking order authorizing “the
continued transfers of funds among the Debtors and their affiliates in the ordinary course of business”);
Pl. Ex. 751 at 3 (Bankr. Dkt. No. 2542, order granting cash management motion “Cash Management
Order”).
36 See New GM SJ Hr’g Tr. (7/19/2012), 85:25-86:6 (“I’m surprised that New GM would even
suggest . . . that a transaction of this character could have been authorized under my first day cash
management order when its effect, if not also [sic] purpose, was to use GM Canada as the conduit for the
$367 million in Old GM funds that found their way into the hands of certain noteholders.”); see also
infra note 48 (demonstrating extraordinary size of Consent Fee).
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Fee, including claims under section 549, were sold to New GM. For the following reasons, these

arguments lack merit.

Under the MSPA, Old GM sold to New GM only the avoidance actions “arising from,

relating to or in connection with, any payments by or to . . . any Purchased Subsidiary.”37 As

explained above, the series of transfers that put the Consent Fee into the Noteholders’ hands

should be collapsed and properly recognized as a transfer from Old GM to the Noteholders.

Transfers from Old GM to the Noteholders were not sold to New GM – and no one argues that

they were. Further, to the extent that the transfers are considered transfers to GM Nova Scotia,

those transfers also were not sold to GM Nova Scotia because it was not a “Purchased

Subsidiary” – and no one argues that it was. The fact that Old GM’s payment to the Noteholders

was funneled through GM Canada does not transform the avoidance action into a claim

purchased by New GM.38

37 MSPA § 2.2(b)(xi); Notice Of Filing Of The Amended Master Sale And Purchase Agreement And
Certain Exhibits And Sections Of The Disclosure Schedule Thereto at Disclosure Sch. 2.2(b)(xi) (Bankr.
Dkt. No. 2649).
38 The Noteholders argue in error that the GUC Trust must first obtain a judgment against GM
Canada establishing that the transfer is avoidable before seeking recovery from the Noteholders. This
argument misses the mark for a number of reasons. First, as explained above, to prevail on its section
502(d) objection, the GUC Trust need not pursue an avoidance action at all. Second, even if such an
action were necessary, this is a blatant misstatement of the law on avoidable transfers because the trustee
“may seek to recover against any transferee, initial or immediate, or an entity for whose benefit the
transfer is made.” Kendall v. Sorani (In re Richmond Produce Co.), 195 B.R. 455, 463 (N.D. Cal. 1996);
see also IBT Int’l, Inc. v. Northern (In re Int’l Admin. Servs., Inc.), 408 F.3d 689, 704 (11th Cir. 2005)
(same); Durkin v. Shields (In re Imperial Corp. of Am.), No. 92-1003-IEG (LSP), 1997 WL 808628, at *3
(S.D. Cal. Aug. 20, 1997) (same); Advanced Telecomm. Network, Inc. v. Allen (In re Advanced
Telecomm. Network, Inc.), 321 B.R. 308, 328 (Bankr. M.D. Fla. 2005), rev’d on other grounds, 490 F.3d
1325 (11th Cir. 2007) (same). Finally, because GM Canada served as a mere conduit for the transfer to
GM Nova Scotia and then to the Noteholders, there would not be any reason to seek recovery of the
transfer from GM Canada. See In re Int’l Admin. Servs., Inc., 408 F.3d at 705 (courts have “created a
more malleable approach to § 550(a), recognizing that such a ‘mere conduit’ cannot be considered an
‘initial recipient’ for purposes of avoidance action.”).
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C. Alternatively, To The Extent The $450 Million Loan Is
Deemed A Prepetition Transfer, The Consent Fee Is Nonetheless
Avoidable Under Sections 547 And 548 Of The Bankruptcy Code

As already explained above, the Consent Fee is avoidable under section 549 as an

unauthorized postpetition transfer. Nonetheless, if for some reason payment of the Consent Fee

is deemed a prepetition transfer, as the Noteholders argue, it is still avoidable as either a

fraudulent transfer or a preference.

The Consent Fee is avoidable as a constructively fraudulent transfer under section

548(a)(1)(B) of the Bankruptcy Code, because Old GM, while insolvent, received less than

reasonably equivalent value for its transfer of the proceeds of the $450 Million Loan.39 As

demonstrated at trial, Old GM’s own internal analysis confirmed that the Consent Fee was

disproportionate to any benefit Old GM received.40

The Noteholders argue, without basis, that the Indifference Analysis, which was prepared

by Old GM in consultation with its financial advisor, Morgan Stanley, is not reliable. This

argument should be rejected. The Indifference Analysis was a contemporaneous analysis

performed by Old GM and was the basis for Old GM’s and Mr. Ammann’s communications with

U.S. Treasury about the Lock-Up Agreement. It is the only reasoned analysis prepared by any

party that addresses the economics of a potential settlement with the Noteholders from Old GM’s

perspective.41 There is no credible evidence on the topic except for the Indifference Analysis,

which shows that a settlement with the Noteholders did not make economic sense at levels

39 11 U.S.C. § 548(a)(1)(B).
40 Trial Tr. (9/27/2012), 96:18-21 (Ammann). A $285 million payment represented a 178%
premium to market on the Notes. See, e.g., Pl. Ex. 211 at 2 (email from D. Ammann, dated May 18,
2009).
41 Trial Tr. (8/10/2012), 108:25-109:7 (Buonomo); Trial Tr. (9/27/2012), 76:1-77:19, 79:25-80:5,
80:13-15, 83:22-84:1, 102:5-8 (Ammann).
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beyond a $285 million payment in exchange for extinguishing the Notes. Here, the Noteholders

were paid $367 million, retained their Notes without any reduction of principal, and are the

potential beneficiaries of approximately $2.7 billion in claims against Old GM.42 Old GM

therefore did not receive reasonably equivalent value, and payment of the Consent Fee is

avoidable as a constructively fraudulent transfer.43

D. The Defenses Raised By The Noteholders As To
The Avoidability Of The Transfers Are Without Merit

1. The Noteholders Did Not Take The Transfer “In Good Faith”

The evidence at trial showed that the Noteholders’ receipt of the $367 million Consent

Fee was not “in good faith” within the meaning of section 550(b). Section 550(b) provides a

defense to “(1) a transferee that takes . . . in good faith, and without knowledge of the voidability

of the transfer avoided; or (2) any immediate or mediate good faith transferee of such

transferee.” 11 U.S.C. § 550(b).44 A transferee has “knowledge” of a transfer’s voidabililty

42 The Noteholders contend, incorrectly, that the Indifference Analysis is a range in which the
Consent Fee falls. NH Brief at 41; JSF, ¶ 29. In fact, the Indifference Analysis was always expressed
internally and to U.S. Treasury as a point, not a range. Pl. Ex. 126 (“point of indifference”); Pl. Ex. 130
(“point of indifference analysis”); Pl. Ex. 211 (“the indifference point is quite high”). As Mr. Buonomo
testified, the indifference point refers to the number that “above this is too much, below this is favorable.”
Trial Tr. (8/9/2012), 22:13-23 (Buonomo). He also testified that the phrase “walk away” is the “point at
which we should just . . . say no and file a bankruptcy in Canada.” Id. at 29:2-7 (emphasis added).
Regardless, every version of the Indifference Analysis was premised on an “all in” settlement with the
Noteholders. Id. at 32:11-16. Mr. Buonomo concedes that the assumption in every draft of the
Indifference Analysis was “payment for cancellation of the [N]otes, so all in colloquially.” Id. at 108:17-
24. Pl. Ex. 133 (seeking approval from UST for an “all-in offer” to the Noteholders). Finally, the parties
argue that the Indifference Analysis “changed over time.” JSF, ¶ 29. The evidence shows, however, that
the indifference point changed only once and never exceeded $285 million. See, e.g., Pl. Exs. 211 ($285
million), 126 ($234 million) and 130 ($285 million).
43 For the reasons already set forth in the GUC Brief, the Consent Fee is also avoidable as a
preference under section 547 and as an actual fraudulent transfer under section 548(a)(1)(A).
44 Cases have reached different conclusions on the issue of whether the plaintiff carries the burden
of proof to show the absence of a defense under section 550(b), or whether it is the defendant’s burden to
affirmatively establish the defense. Compare In re Hooker Invs., Inc., 155 B.R. at 337 (stating that the
party seeking to preclude trustee from recovering voidable transfer has burden of proof under section
550(b)) with Lustig v. Hickey (In re Hickey), 168 B.R. 840, 850 (Bankr. W.D.N.Y. 1994) (“The trustee

Footnote continued on next page
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when the transferee is aware of the potential grounds for avoidance of the transfer; a complete

understanding of the facts is not required.45 There is no question that the Noteholders were

aware of the potential grounds for avoidance. Among other evidence, Dennis Prieto’s notebook

entry demonstrates his understanding that the $450 Million Loan was potentially “attackable” as

a “preference.”46 Additionally, the Noteholders were involved in structuring the Lock-Up

Agreement, including payment of the Consent Fee, in a manner designed to evade this Court’s

scrutiny.47 The Noteholders were also well aware that the amount of the Consent Fee was many

orders of magnitude greater than any other consent fee with which they had ever been involved.48

Because the Noteholders did not receive payment of the Consent Fee in good faith, their section

550(b) defense is without merit.

2. The Section 546(e) Safe Harbor Does Not Apply

The Noteholders further argue that the Consent Fee is shielded from avoidance under the

section 546(e) safe harbor for certain transfers made “in connection with a securities contract.”

This defense does not apply because, by its express terms, section 546(e) only applies to certain

transfers made in connection with a securities contract that are “made before the commencement

Footnote continued from previous page

has the burden of proving that the defendant should not have the benefit of the shelter provided by Section
550(b)(1)”). The Court need not decide this issue, however, because the GUC Trust has nonetheless
proven that the Noteholders lacked good faith by a preponderance of the evidence.
45 Bruno Mach. Corp., v. Troy Die Cutting Co. (In re Bruno Mach. Corp.), 435 B.R. 819, 849
(Bankr. N.D.N.Y. 2010).
46 Pl. Ex. 3 at AUR_GM021457 (Prieto notebook).
47 See supra note 31.
48 Prior to this deal, the largest consent fee with which Mr. Cederholm ever had experience was 8%
of the face value of the notes and in this case the Noteholders received approximately 35% of the face
value. Trial Tr. (9/6/2012), 31:9-14; 126:19-23 (Cederholm); see Gropper Decl., ¶ 52; Pl. Ex. 607 at
FOR_GM002643 (email from L. Cowen to B. Truong, dated May 30, 2009).

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 30 of 89



18

of the case.”49 Section 546(e) is therefore not a defense to a postpetition transfer avoidable under

section 549, such as the Consent Fee here.50

3. The Lock-Up Agreement Was Not Assumed and Assigned

The Noteholders also argue that transfers made pursuant to the Lock-Up Agreement are

not subject to challenge because the Lock-Up Agreement was assumed and assigned under

section 365 of the Bankruptcy Code. To prevail on this argument, the Noteholders bear the

burden of proving by a preponderance of the evidence that the Lock-Up Agreement was validly

assumed and assigned.51 For the reasons set forth in the GUC Brief (see GUC Brief at 26 n.129),

the Noteholders cannot satisfy this burden. The evidence shows that the Lock-Up Agreement

was not, and could not have been, assumed by Old GM under the MSPA because (1) the Lock-

Up Agreement is void as an unauthorized postpetition agreement; (2) even if the Lock-Up

Agreement was a prepetition agreement, it was not assumed because Old GM failed to comply

with the assumption procedures mandated by the Sale Order;52 and (3) the Lock-Up Agreement

is an “Excluded Contract” which was not sold to New GM.53

49 As discussed in Section V below, it is telling that the Noteholders themselves characterize the
Consent Fee as a payment in connection with a securities contract – namely, the Notes. NH Brief at 42-
43. This only further demonstrates that, in substance, the Consent Fee was a payment on the Notes.
50 Alternatively, if the Consent Fee is considered a prepetition payment, the section 546(e) safe
harbor still would not apply, because the Consent Fee was a principal payment on the Notes and did not
involve a “securities contract” within the meaning of the Bankruptcy Code. See 11 U.S.C. § 741(7)
(defining “securities contract” as a “contract for the purchase, sale or loan of a security”).
51 See Friede Goldman Halter, Inc. v. Aircomfort, Inc. (In re Consol. FGH Liquidating Trust), 392
B.R. 648, 665 (Bankr. S.D. Miss. 2008) (defendant failed to meet burden of proving assumption and was
therefore precluded from arguing that avoidance of preferential transfers is barred by assumption under
section 365); see also Weinman v. Allison Payment Sys., LLC (In re Centrix Fin., LLC), 434 B.R. 880,
888 (Bankr. D. Colo. 2010) (recognizing contract assumption as an affirmative defense).
52 To the extent the Court finds that Old GM’s only obligation under the Lock-Up Agreement was
the “cooperation” obligation as argued by New GM, then even if the Lock-Up agreement was a
prepetition agreement, it was not assumed because it was not executory. See Memorandum Of Law In
Support of Motion By General Motors LLC For Summary Judgment (Bankr. Dkt. No. 11849) at 37 (“Old
GM’s only continuing obligation after the Petition Date with respect to the Lock-Up Agreement was the

Footnote continued on next page
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E. The $450 Million Loan Was Not Repaid

The Noteholders, relying on New GM, contend that the $450 Million Loan was repaid in

full. The evidence does not support this contention and, in fact, strongly supports the conclusion

that it was not repaid. On three different occasions, New GM tried and failed to prove that the

$450 Million Loan was repaid.54 After New GM failed to prove repayment the first two times,

the Court gave New GM one last chance, adjourning the trial and permitting testimony from a

previously unidentified witness. On its final attempt to prove repayment of the $450 Million

Loan, New GM’s hand-picked witness, Tyrone Lopez, proved to be incompetent to testify about

the issue.

First, the evidence shows that Mr. Lopez was away at the time of the repayment

transaction. Although he claims to have been “personally involved in the drafting, review and

arranging for the execution of the D&A Memo,” which is dated as of July 7, 2009, Mr. Lopez

was out of the office from July 6 through July 10, 2009.55 On Wednesday July 1, Mr. Lopez

emailed a list of special transactions for the preceding month to his colleagues in the accounting

department “just in case there are any issues as I will be away next week.”56 Consistent with his

Footnote continued from previous page

Cooperation Provision.”). However, the GUC Trust disputes New GM’s contention because, as described
more fully in the GUC Brief and herein, Old GM had numerous obligations under the Lock-Up
Agreement.
53 MSPA § 2.2(v)(ii).
54 New GM attempted to prove repayment with Mr. Buonomo on August 9, 2012, and again with
Mr. Ammann on September 27, 2012. As the Court noted, “[i]t was obvious to anybody sitting in this
courtroom” that Mr. Buonomo “could not of his own knowledge say what actually happened.” Further, it
was foreseeable that an objection to Mr. Ammann “testifying about stuff that he didn’t know except by
hearsay would likewise be sustained.” Trial Tr. (11/26/2012), 10:10-18 (Iacobucci).
55 Lopez Decl., ¶ 5.
56 Pl. Ex. 733 (email from T. Lopez to J. Ogle and P. Gupta, dated July 1, 2009).
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being away, Mr. Lopez did not send a single email during the week of July 6.57

Second, Mr. Lopez was entirely unfamiliar with critical facts required to prove New

GM’s convoluted repayment theory. A key piece of New GM’s argument involves the transfer

of CAD $1 billion into an escrow account with CIBC (the “CIBC Escrow Account”), pursuant

to an escrow agreement between, among others, Old GM and CIBC (the “CIBC Escrow

Agreement”). New GM contends, and the GUC Trust disputes, that the CIBC Escrow Account

was an Old GM account. While Mr. Lopez was aware that the CIBC Escrow Account was set up

for General Motors Company (i.e., New GM), he did not know who owned the CIBC Escrow

Account because that was not part of his job.58 Mr. Lopez was not involved in establishing the

account and did not know if the account was for Old GM or New GM.59

57 As shown by the emails admitted at trial, Tyrone Lopez did not send a single email from July 6,
2009 through July 10, 2009. See Pl. Ex. 643 (July 6, 2009 from J. Halbridge); Pl. Ex. 711 (July 6, 2009
from A. Raj); Pl. Ex. 712 (July 6, 2009 from A. Hartog); Pl. Ex. 713 (July 6, 2009 from J. McCabe); Pl.
Ex. 714 (July 6, 2009 from S. Subramanian); Pl. Ex. 734 (July 6, 2009 from C. Albino); Pl. Ex. 735 (July
6, 2009 from N. Soori); Pl. Ex. 764 (July 6, 2009 from A. Hartog); Pl. Ex. 774 (July 6, 2009 from A.
Sundaram); Pl. Ex. 181 (July 7, 2009 from J. Goldrath); Pl. Ex. 646 (July 7, 2009 from B. Truong); Pl.
Ex. 693 (July 7, 2009 from V. Fiege); Pl. Ex. 694 (July 7, 2009 from A. Sundaram); Pl. Ex. 715 (July 7,
2009 from S. Subramanian); Pl. Ex. 717 (July 7, 2009 from A. Hartog); Pl. Ex. 757 (July 7, 2009 from D.
Crawley); Pl. Ex. 775 (July 7, 2009 from D. Crawley); Pl. Ex. 776 (July 7, 2009 from D. Crawley); Pl.
Ex. 439 (July 8, 2009 from L. Buonomo); Pl. Ex. 718 (July 8, 2009 from A. Hartog); Pl. Ex. 747 (July 8,
2009 from B. Neuman); Pl. Ex. 758 (July 8, 2009 from R. Burshtine); Pl. Ex. 647 (July 9, 2009 from A.
Fratila); Pl. Ex. 719 (July 9, 2009 from J. McCabe); Pl. Ex. 720 (July 9, 2009 from S. Di Cresce); Pl. Ex.
759 (July 9, 2009 from A. Hartog); Pl. Ex. 20 (July 10, 2009 from D. Prieto); see also Def. Ex. 431 (July
6, 2009 from S. Subramanian); Def. Ex. 435 (July 6, 2009 from S. Subramanian); Def. Ex. 472 (July 6,
2009 from E. Xiong); Def. Ex. 473 (July 6, 2009 from N. Lall); Def. Ex. 514 (July 6, 2009 from C.
Albino); Def. Ex. 515 (July 6, 2009 from S. Subramanian); Def. Ex. 516 (July 6, 2009 from C. Timbrell);
Def. Ex. 517 (July 6, 2009 from M. Sutedja); Def. Ex. 518 (July 6, 2009 from M. Schein); Def. Ex. 477
(July 7, 2009 from N. Soori); Def. Ex. 478 (July 7, 2009 from D. Crawley); Def. Ex. 479 (July 7, 2009
from D. McCarroll); Def. Ex. 480 (July 7, 2009 from V. Fiege); Def. Ex. 481 (July 7, 2009 from A.
Sundaram); Def. Ex. 482 (July 7, 2009 from N. Soori); Def. Ex. 483 (July 7, 2009 from D. Crawley); Def.
Ex. 484 (July 7, 2009 from D. McCarroll); Def. Ex. 521 (July 7, 2009 from R. Burshtine); Def. Ex. 522
(July 7, 2009 from A. Sundaram); Def. Ex. 523 (July 7, 2009 from A. Sundaram); Def. Ex. 524 (July 7,
2009 from C. Timbrell); Def. Ex. 485 (July 9, 2009 from S. Di Cresce).
58 Trial Tr. (3/6/2013), 40:20-22; 64:10-18; 65:9-13 (Lopez).
59 Id. at 66:1-9.
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Further, Mr. Lopez had no involvement with the CIBC Escrow Agreement.60 He did not

concern himself with agreements related to the GM U.S. parent company because, again, that

was not his job.61 He knows nothing about why or how Old GM came to be a party to the CIBC

Escrow Agreement.62 In fact, the obligations related to the CIBC Escrow Agreement are

“completely foreign” to Mr. Lopez, and he had no idea if the obligations belonged to Old GM or

New GM.63 As Mr. Lopez testified, “[w]hat was happening in the U.S., what step they were in,

that’s completely out of my purview.”64

Finally, even if Tyrone Lopez were competent to testify regarding the alleged repayment,

which he was not, his testimony should nevertheless be afforded no weight because he is not a

credible witness. In addition to having been away from the office at the time of the purported

repayment transaction, Mr. Lopez was not honest about having altered an email that he sent to

TD Bank and an email that he received from TD Bank, before forwarding both emails in their

altered forms to his supervisors at GM Canada.65 Mr. Lopez’s explanation as to why his email to

TD Bank, sent at 9:14 a.m., contains text that is different than the version of this email, also

60 Id. at 38:21-39:3.
61 Id. at 45:4-10.
62 Id. at 47:6-18.
63 According to Mr. Lopez, “[w]hether it was Old GM, New GM, from my perspective I look at
this, I see the parent company” and “it[’]s not [sic] job to know” whether it was Old GM or New GM. Id.
at 48:10-49:1.
64 Id. at 58:23-24.
65 See Trial Tr. (3/6/2013), 20:17-30:15 (Lopez). Compare Pl. Exs. 376, 699 (email from T. Lopez
to D. McCarroll, dated June 1, 2009 at 9:14 a.m., “I was wondering if you could confirm receipt of the
[$450 Million Loan]”); with Pl. Ex. 375 (T. Lopez forwarding email chain to his superiors containing
purported email from T. Lopez to D. McCarroll, dated June 1, 2009 at 9:14 a.m., “Could you please
confirm receipt of the [$450 Million Loan] . . . on Friday afternoon” and telling his superiors “We’re
good!”) (emphasis added). Compare Pl. Exs. 376, 700 (email from D. McCarroll dated June 1, 2009 at
9:33 a.m., “Tyrone, do you have an idea of what day this week, funds will leave the account? Thanks”);
with Pl. Ex. 375 (T. Lopez forwarding email chain to his superiors containing purported email from D.
McCarroll dated June 1, 2009 at 9:33 a.m., “Tyrone, As requested, Thanks” and telling his superiors
“We’re good!”) (emphasis added).
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purportedly sent at 9:14 a.m. and that he forwarded to his superiors, is not credible. Here is Mr.

Lopez’s testimony:

what likely happened, and I honestly don’t have direct recollection,
. . . I typed the email, sent it out, the computer froze, I did control
alt delete, . . . basically retyped the email, and didn’t say obviously
the same words . . . and resent . . . What likely happened is that my
original email was likely in the outbox when the process runs that
actually sends out all the emails. Both emails went out.66

When asked how it is that TD Bank’s responses, both purportedly sent at 9:33 a.m., also seem to

have different texts, Mr. Lopez speculated that TD Bank could have separately replied to each of

his purported 9:14 a.m. emails.67 Mr. Lopez’s testimony on this issue was simply not credible

and calls into question the overall reliability of his testimony. But even if every word of Mr.

Lopez’s testimony were to be credited, the evidence simply does not support an inference that

the $450 Million Loan was repaid.

As of early July 2009, the balance owed to Old GM on the $450 Million Loan was $372

million. The intercompany transaction through which the balance of the $450 Million Loan was

purportedly repaid is described in the Direction & Acknowledgement. According to the

Direction & Acknowledgement, in July 2009, Old GM and GM Canada entered into the FX

Transaction pursuant to which GM Canada agreed to sell CAD $1 billion to Old GM in exchange

for the U.S. dollar equivalent (approximately $860 million) from Old GM.68 Figure 1, below,

illustrates the FX Transaction:

66 Trial Tr. (3/6/2013), 23:23-25:3 (Lopez).
67 Trial Tr. (3/6/2013), 80:9-14 (Lopez).
68 Lopez Decl., ¶ 5; Def. Ex. 425 (Direction & Acknowledgement). As a threshold matter, Old GM
was not authorized to enter into the FX Transaction because it was not an “ordinary course” transaction.
As Mr. Lopez testified, it was the largest foreign exchange transaction between Old GM and GM Canada
he is aware of, and the only such transaction where Old GM’s JPMorgan London account was not
utilized. Trial Tr. (3/6/2013), 61:13-23 (Lopez).
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Old GM fulfilled its part of the FX Transaction. As shown in Figure 2 below, Old GM

provided $860 million of value to GM Canada, consisting of (1) Old GM’s forgiveness of the

$374 million tax refund owed by GM Canada to Old GM, (2) Old GM’s forgiveness of the $372

million balance owed by GM Canada to Old GM on the $450 Million Loan, and (3) a cash

transfer from Old GM to GM Canada in the approximate amount of $114 million.69 So far, so

good.

69 Id. at 57:17-19. To be precise, Old GM’s forgiveness of the $450 Million Loan was in the
amount of $372,589,733.33, its forgiveness of the tax refund was in the amount of $374,487,000.00 and
its cash transfer to GM Canada was in the amount of $113,434,410.29. See, e.g., Def. Ex. 425.

GM Canada

July 7, 2009

$372 Million

$374 Million

$ 860 Million

$114 Million

Key

Book Entry Only/ No Movement of Funds

Direction &Acknowledgment Offsetting Transactions
(Book Entry Only/ No Movement of Funds)

Direction &Acknowledgment Offsetting Transactions
(Cash Transfers)

Old GM

Figure 2: Loan & Tax Refund Forgiveness

Key

Book Entry Only/No Movement of Funds

Figure 1: Foreign Exchange

July 7, 2009

Old GMGM Canada $ 860 Million

CAD $1 Billion
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But, there is a problem with the repayment argument. In the end, the transaction turned

out to be a one-legged swap, because GM Canada never transferred the CAD $1 billion due to

Old GM or otherwise provided value in that amount to Old GM. Instead, at the direction of Old

GM employees (who were soon to be New GM employees), the CAD $1 billion that should have

been paid to Old GM was paid into the CIBC Escrow Account to provide funding support for

GM Canada’s pension. These funds were purportedly directed by Old GM into the CIBC

Escrow Account for the benefit of GM Canada’s pension, even though Old GM was not legally

obligated to make that payment, and even though this Court never approved this purported CAD

$1 billion postpetition obligation.70 Right up until July 6, 2009, the draft CIBC Escrow

Agreement showed that this CAD $1 billion pension support obligation was always intended to

be a New GM obligation.71 In fact, the CIBC account into which the CAD $1 billion was

deposited was established by New GM.72 Old GM never received any benefit on account of the

70 See Pl. Ex. 717 (email from A. Hartog to A. Sundaram, and others, dated July 7, 2009, attaching
executed copy of the CIBC Escrow Agreement); Trial Tr. (3/6/2013), 40:12-15 (Lopez).
71 As reflected in the various drafts of the CIBC Escrow Agreement that were circulated prior to the
Sale Order, New GM was the intended party to the CIBC Escrow Agreement. See Pl. Ex. 707 (email
from A. Hartog to A. Sundaram, and others, dated July 2, 2009, attaching draft CIBC Escrow Agreement
as of July 2, 2009 with General Motors Company as a party); Pl. Ex. 709 (email from A. Hartog to A.
Sundaram, and others, dated July 3, 2009, attaching draft CIBC Escrow Agreement as of July 3, 2009 that
references NGMCO., Inc.). Old GM was substituted at the last minute for New GM as the counterparty
to the CIBC Escrow Agreement in an effort to get around this Court’s five-day stay of the effective date
of the Sale Order. See Sale Order, ¶ 70 (Bankr. Dkt. No. 2968); see also Pl. Ex. 712 (email from A.
Hartog to A. Sundaram, and others, dated July 6, 2009, regarding substituting New GM for Old GM as a
party and attaching revised CIBC Escrow Agreement); Pl. Ex. 764 (email from A. Sundaram to G.
Krowles, dated July 6, 2009: “Due to the stay provision in the 363 Sale Order passed last night . . . we
may need to have an escrow GM Old Co, which need to move to NewCo for the C$1B.”).
72 See Pl. Ex. 708 at NGM000040485-86 (email from G. Krowles at CIBC, to A. Hartog, and
others, dated July 3, 2009, sending wiring instructions for “GM Company” pension escrow account); Pl.
Ex. 710 at NGM000043437 (email from A. Sundaram to T. Lopez, and others, dated July 4, 2009,
discussing “CIBC preferences for C$1B NewCo escrow”); Pl. Ex. 764 at NGM000040841 (email from A.
Sundaram to G. Krowles at CIBC, dated July 6, 2009, discussing timing of funding for “the C$1B escrow
under GM New Co”).
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escrow funds, and, not surprisingly, upon release of the escrow funds, the CAD $1 billion went

directly to New GM. See Figure 3.

Thus, New GM – not Old GM – received the CAD $1 billion to which Old GM was entitled.

Accordingly, the Old GM side of the FX Transaction was not fulfilled, and the $372 million

balance on the $450 Million Loan was never repaid.

Finally, Figure 4 depicts the Direction & Acknowledgement transaction as a whole,

clearly demonstrating that Old GM received no benefit in exchange for its payment of $860

million to GM Canada.73

73
During Mr. Lopez’s examination, New GM’s counsel asked questions about various sections of

the $33 billion secured super-priority debtor-in-possession credit agreement dated as of June 3, 2009 (the
“DIP Agreement”), as approved by final order of this Court dated June 25, 2009 (the “DIP Order”).
Trial Tr. (3/19/2013), 6:14-12:5 (Lopez); see generally Def. Ex. 213 (DIP Order and DIP Agreement).
Mr. Lopez was not competent to testify about, and thus did not testify about, the DIP Agreement, which
he had never seen. The GUC Trust anticipates that New GM will argue that section 4.3(b) of the DIP
Agreement, and the related DIP Order, in some way authorized Old GM to enter into the CIBC Escrow
Agreement and fund the CIBC Escrow Account. There is no evidence in the record on the topic. But, in
any event, the argument does not make sense, because at the time of the DIP Order and up until July 6,
2009, the plan was for New GM – not Old GM – to be party to the CIBC Escrow Agreement. See supra
note 71. It was only because of this Court’s stay of its sale order that Old GM was purportedly
substituted for New GM at the eleventh hour without this Court’s approval. Id.

GM Canada Old GM Pension
Escrow
Account

CIBC Mellon
Acct. No.

MELNUS3PGSS

New
GM

CAD $1 Billion (per Old GM instruction) CAD $1 Billion

July 7, 2009 September 2009

CAD $1 Billion

Figure 3: Pension Escrow Funding & Release

Key
Book Entry Only/No Movement of Funds

Cash Transfers
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II. THE TAINTED CLAIMS AND THE NOVA SCOTIA
TRUSTEE CLAIM SHOULD BE EQUITABLY SUBORDINATED

A. The GUC Trust Has Standing

Contrary to the arguments of the Noteholders, the GUC Trust, through Wilmington Trust

Company, as GUC Trust Administrator (“WTC”), has standing to assert claims for equitable

subordination or disallowance and recharacterization (the “GUC Trust Claims”)74 because the

Confirmation Order,75 Plan76 and GUC Trust Agreement77 preserved these claims for, and

transferred them to, the GUC Trust.

Paragraph 31 of the Confirmation Order, entitled “Role of GUC Trust Administrator,”

74 The Noteholders do not contest the GUC Trust’s standing with respect to any claims or objections
asserted by the GUC Trust other than the GUC Trust Claims.
75 “Confirmation Order” refers to Findings Of Fact, Conclusions Of Law, And Order Pursuant To
Sections 1129(a) And (b) Of The Bankruptcy Code And Rule 3020 Of The Federal Rules Of Bankruptcy
Procedure Confirming Debtors’ Second Amended Joint Chapter 11 Plan (Bankr. Dkt. No. 9941).
76 “Plan” refers to the Debtors’ Second Amended Joint Chapter 11 Plan (Bankr. Dkt. No. 9836).
77 “GUC Trust Agreement” refers to the Motors Liquidation Company GUC Trust Agreement,
annexed as Exhibit D to the Plan.

GM Canada Old GM Pension
Escrow
Account

CIBC Mellon
Acct. No.

MELNUS3PGSS

New
GM

CAD $1 Billion (per Old GM instruction) CAD $1 Billion

Figure 4: Alleged Repayment Transactions

July 7, 2009 September 2009

$114 Million

$372 Million

$374 Million

Key
Cash Transfers

D&A Offsetting Transactions
(Book Entry Only/ No Movement of Funds)

D&A Offsetting Transactions
(Cash Transfers)

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 39 of 89



27

provides that the “GUC Trust Administrator shall . . . (d) have the power and authority to

prosecute and resolve (x) objections to [Disputed Claims78] and (y) subject to obtaining any

applicable consent from [Old GM], and any necessary approval of the Bankruptcy Court, any

claims for equitable subordination and recharacterization in connection with such objections.”79

Section 6.2(f) of the Plan contains language identical to paragraph 31 of the Confirmation

Order.80

Similarly, section 8.1(b)(iv) of GUC Trust Agreement also preserves the GUC Trust

Claims and transfers them to the GUC Trust. Section 8.1(b)(iv) authorizes WTC, in furtherance

of the purpose of the GUC Trust, to “object to and/or withdraw objections to [Disputed Claims],

and manage, control, prosecute and/or settle on behalf of the GUC Trust, (x) objections to

78 The Official Committee Of Unsecured Creditors’ Objection To Claims Filed By Green Hunt
Wedlake, Inc. And Noteholders Of General Motors Nova Scotia Finance Company And Motion For Other
Relief (Bankr. Dkt. No. 6248) (the “Initial Objection”) contains, among other things, claims for equitable
subordination and recharacterization as well as the defensive assertion of avoidance actions in the context
of section 502(d) and has been pending since July 2, 2010, well before Plan confirmation. Section 4.3(g)
of the Plan states that “[n]otwithstanding anything to the contrary in the Plan, the [Guarantee Claims] and
the Nova Scotia [Trustee] Claim shall be treated as [Disputed Claims].” The Initial Objection was,
without a doubt, preserved and transferred to the GUC Trust.
79 Confirmation Order, ¶ 31. Paragraph 31 of the Confirmation Order goes on to say that “[a]s of
the conclusion of the Confirmation Hearing, the GUC Trust Administrator shall have the power and
authority to take such actions and perform such acts as may be necessary, desirable, or appropriate to
comply with or implement the Plan or the GUC Trust Agreement and shall have the authority to take all
actions as may be necessary, desirable, or appropriate to effect any transaction described in, approved by,
contemplated by, or necessary to effectuate the Plan or the GUC Trust Agreement.” Id.
80 Section 6.2(f) of the Plan, entitled “Role of GUC Trust Administrator,” provides “[i]n furtherance
of and consistent with the purposes of the GUC Trust and the Plan, the GUC Trust Administrator shall . . .
(iv) have the power and authority to prosecute and resolve (x) objections to [Disputed Claims] and (y)
subject to obtaining any applicable consent from [Old GM], . . . and any necessary approval of the
Bankruptcy Court, any claims for equitable subordination and recharacterization in connection with such
objections.” Plan, § 6.2(f). On March 29, 2011, the Plan was confirmed pursuant to this Court’s
Confirmation Order. The Defendants’ contention that section 6.2(f)(iv)(y) of the Plan (which, among
other things, preserved claims for equitable subordination) was added to the Plan on March 8, 2011 is
unsupported by the record but nonetheless wholly irrelevant. Paragraph Z of the Confirmation Order is a
finding by the Court that changes to the December 8, 2010 amended plan did not materially adversely
affect the treatment of any claims, including the Disputed Claims. Thus, Defendants’ argument is
unfounded.
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[Disputed Claims], and (y) subject to obtaining any applicable consent from [Old GM] and any

necessary approval of the Bankruptcy Court, any claims for equitable subordination and

recharacterization in connection with such objections.”81

Finally, the Noteholders contend, incorrectly, that the assumption and assignment

agreement entered into on December 15, 2011 between Old GM and the GUC Trust (the

“Assignment Agreement”) is a “flagrant violation” of the Plan and Confirmation Order.82 The

Assignment Agreement simply reflects what was already provided for in the Plan.

B. Defendants Have Failed To Prove Good Faith And Fairness

As insiders of Old GM, the Lock-Up Noteholders and the Nova Scotia Trustee

(collectively, the “Subordination Defendants”) bear the burden of proving that the Lock-Up

Agreement was a good-faith and fair transaction.83

The Subordination Defendants cannot satisfy their burden here because, as explained

above and in the GUC Brief, in exchange for an essentially worthless release from the

Oppression Action, the Lock-Up Noteholders received $367 million, retained their Notes and

81 Pursuant to the Confirmation Order, Plan and GUC Trust Agreement, the GUC Trust was not
required to seek Old GM’s consent or Bankruptcy Court approval before asserting the GUC Trust Claims,
unless such consent was required as a matter of law, which is why the words “any applicable” modify
consent, and “any necessary” modify Bankruptcy Court approval in each of those three documents.
Consequently, upon confirmation of the Plan, neither Old GM’s consent nor Bankruptcy Court approval
was a condition to the assertion of the GUC Trust Claims.
82 NH Brief at 48.
83 See, e.g., Mishkin v. Siclari (In re Adler, Coleman Clearing Corp.), 277 B.R. 520, 564 (Bankr.
S.D.N.Y. 2002). As explained in Argument Section II(B) of the GUC Brief, the Lock-Up Noteholders
are insiders of Old GM due to the level of control they exercised over GM Nova Scotia and their access to
non-public information about both Old GM and GM Nova Scotia. GUC Brief at 51-52 ns. 268-76. The
Nova Scotia Trustee is an insider of Old GM because Wedlake is an insider of Old GM’s affiliate – and
wholly owned subsidiary – GM Nova Scotia. GUC Brief at 50 n.267. Even if the Court finds that the
Subordination Defendants are not insiders, which they are, equitable subordination is nonetheless
available with respect to claims asserted by non-insiders. See, e.g., In re Alder, Coleman Cleaning Corp,
277 B.R. at 565-66 (even if claimant “were no more than an ‘outsider’ with special access and privileges,
he would still be subject to equitable subordination.”).
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asserted approximately $2.7 billion in claims against Old GM. The Noteholders’ contention that

the Lock-Up Agreement was fair is contrary to the evidence.

C. The Lock-Up Noteholders Behaved Inequitably

Under the doctrine of equitable subordination, a court may subordinate a creditor’s claim

that, although “not lacking a lawful basis[,] nonetheless results from inequitable behavior on the

part of that creditor.”84 Inequitable conduct “encompasses conduct that may be lawful but is

nevertheless contrary to equity and good conscience.”85

The Tainted Claims should be equitably subordinated because the Lock-Up Noteholders

engaged in inequitable conduct that conferred an unfair advantage on them. As set forth in

Argument Section II(C) of the GUC Brief, among other things, certain Lock-Up Noteholders:

threatened to tie up Old GM’s bankruptcy unless they received the commercially
unreasonable Consent Fee, which they knew would be paid to them postpetition
with funds that were property of Old GM’s estate;86

increased their holdings the day after they entered into the Lock-Up Agreement in
order to receive a larger portion of the Consent Fee and solidify total control over
the Nova Scotia Bankruptcy Case, before the pertinent facts were known to other
creditors of Old GM;87

commenced the meritless Oppression Action to extract the rich recovery
ultimately reflected in the Lock-Up Agreement;88

consistently misrepresented to the Court and the public that the Lock-Up
Agreement was a prepetition agreement, even though they knew that the
agreement was not completed until after Old GM’s bankruptcy petition was
filed;89

failed to disclose their trading history of CDS referencing Old GM in the Rule

84 Enron Corp. v. Springfield Assocs., L.L.C. (In re Enron Corp.), 379 B.R. 425, 432-33 (S.D.N.Y.
2007), motion to certify appeal denied, Nos. 01-16034, 06 Civ. 7828, 07 Civ. 1957 (SAS), Adv Pro. No.
05-01025, 2007 WL 2780394 (S.D.N.Y. Sept. 24, 2007).
85 Nisselson v. Softbank AM Corp. (In re MarketXT Holdings Corp.), 361 B.R. 369, 386 (Bankr.
S.D.N.Y. 2007) (citations omitted).
86 GUC Brief at 12, 27 ns.55, 137.
87 Id. at 9, 53 ns.35 through 40, 279.
88 Id. at 53 n.282.
89 Id. at 53 n.283.
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2019 statements filed with the Court;90 and
manipulated the date and method by which GM Nova Scotia would be put into
bankruptcy in order to insulate the Consent Fee and Lock-Up Agreement from
challenge and ensure that a “winding up” event would trigger section 135 of the
Companies Act.91

Thus, the Lock-Up Noteholders engaged in inequitable conduct warranting subordination

of the Tainted Claims.

D. The Nova Scotia Trustee Behaved Inequitably

Likewise, Wedlake’s conduct warrants equitable subordination of the Nova Scotia

Trustee Claim.92 As set forth in Fact Section II(D) of the GUC Brief, Wedlake acted inequitably

in numerous respects including: (i) failing to adequately investigate possible “transfers at under

value;”93 (ii) failing to have inspectors appointed for the GM Nova Scotia estate, as is customary

in such a proceeding and contrary to his own best judgment;94 (iii) knowingly consenting to the

Lock-Up Noteholders’ manipulation of the timing of the Nova Scotia Bankruptcy Case;95 (iv)

submitting an inflated and false claim against Old GM in reliance upon calculations performed at

the direction of the Lock-Up Noteholders and without undertaking any independent

investigation;96 and (v) failing to investigate the Statement of Affairs, despite Wedlake’s

90 Id. at 9 ns.35 through 40.
91 Id. at 29 ns.149 through 151.
92 As stated in the GUC Brief, the inequitable conduct of those Lock-Up Noteholders who hand-
picked and controlled Wedlake should be imputed to Wedlake. See Capitol Bank & Trust Co. v. 604
Columbus Ave. Realty Trust (In re 604 Columbus Ave. Realty Trust), 968 F.2d 1332, 1356 (1st Cir. 1992).
93 Trial Tr. (8/7/2012), 95:13-21 (Wedlake).
94 Id. at 106:5-20.
95 Id. at 63:25-64:4; Pl. Ex. 202 (email from P. Huff to P. Wedlake, dated June 2, 2009); Wedlake
Decl., ¶ 14; see also Wedlake Decl., ¶ 18; Trial Tr. (8/7/2012), 93:7-20 (Wedlake); Pl. Ex. 32 (email from
P. Huff to P. Wedlake, dated Sept. 8, 2009).
96 See GUC Brief at 32-37 ns.170 through 206; see also In re Adler, Coleman Clearing Corp., 277
B.R. at 567.

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 43 of 89



31

awareness that it was riddled with irregularities.97

In particular, Wedlake performed no investigation and exercised no independent

judgment over the Nova Scotia Bankruptcy Case. For example, Wedlake expected that the

outstanding amount of the Notes to be reflected in the Statement of Affairs would not include

interest.98 But when the Noteholders directed the inclusion of interest, Wedlake did not ask any

questions before including such interest in the Nova Scotia Trustee Claim. Moreover, Wedlake

admits that it relied on a GM Nova Scotia December 31, 2008 financial statement that lists the

outstanding amount of the Notes as $875 million but, inexplicably, Wedlake filed the claim for a

much larger amount.99

Wedlake also improperly relied on New GM, the purported claimant under the Swaps, to

identify New GM as the purported swap counterparty. On July 20, 2009, months before the New

GM Swap Claim was filed, Wedlake’s counsel received a list of creditors of GM Nova Scotia

that identified Old GM as the claimant under the Swaps.100 On October 29, 2009, Mr. Prieto of

Aurelius revised the list of creditors of GM Nova Scotia which still showed Old GM as the

proper swap counterparty.101 On November 10, 2009, Wedlake received the New GM Swap

Claim asserted by New GM. Although at that time, the documents available to Wedlake

97 See GUC Brief at 30-32 ns.156 through 169. New GM and the Defendants contend, incorrectly,
that GM Nova Scotia and its representatives were the “ultimate” decision makers “[a]t all times”
regarding the Statement of Affairs. JSF, ¶ 130. In fact, Wedlake knew that that Ms. Sutedja, who signed
the Statement of Affairs on November 23, 2009, resigned before GM Nova Scotia was petitioned into
bankruptcy in October of 2009 and worked for New GM at the time she signed the Statement of Affairs.
Trial Tr. (8/7/2012), 20:3-21:5 (Wedlake). At that time, GM Nova Scotia had no officers, directors or
employees. Id.
98 Pl. Ex. 465 (email from P. Wedlake to P. Huff and R. Mackeigan, dated Oct. 28, 2009).
99 JSF, ¶ 131. See Pl. Ex. 315, Attach. ¶ 5 (“Noteholders having an unsecured claim of [CAD]
$1,088,542,512.01”).
100 Pl. Ex. 648 (email from N. Cheifetz to recipients, dated July 20, 2009).
101 Pl. Exs. 466 and 467 (emails from D. Prieto to P. Wedlake and others, dated Oct. 29, 2009).
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indicated that Old GM was the proper swap counterparty, Wedlake made no inquiry. Two days

later, when New GM directed that Wedlake adjust the Statement of Affairs to conform it to the

New GM Swap Claim, Wedlake complied.102

In connection with the Swaps, and with its activities as trustee of GM Nova Scotia in

general, Wedlake claims to have relied on Ms. Sutedja, who admits she “didn’t really do any

related business activities with” GM Nova Scotia.103 Ms. Sutedja admits that she knows nothing

about the Swaps, other than that one existed.104 And while Peter Wedlake claims to have spoken

to Ms. Sutedja six times, Ms. Sutedja does not remember ever having spoken with him.105

E. The Subordination Defendants Injured Old GM’s
Creditors While Unfairly Advantaging Themselves

As a prerequisite to the equitable subordination of claims, courts require that the

inequitable conduct either result in injury to creditors or confer an unfair advantage on the

claimant. This element is satisfied where the general creditors are less likely to collect their

debts as a result of the alleged inequitable conduct.106 As a result of the inequitable conduct

proven at trial, the Subordination Defendants have asserted unjustifiably inflated claims in Old

GM’s bankruptcy case which, if not disallowed or subordinated, will certainly diminish

102 Pl. Ex. 449 (email from M. Munro to P. Wedlake, dated November 12, 2009). Wedlake’s claim
that New GM must be the proper party because Old GM did not file a claim related to the Swaps does not
make sense; neither does Wedlake’s contention that it determined that New GM purchased the Swaps as
executory contracts that were assumed and assigned after it read the NG Brief filed on May 24, 2013.
103 M. Sutedja Depo. Tr. (5/31/2012), 15:5-13.
104 Id. at 31:13-17.
105 Id. at 159:25-160:7; 161:9-11.
106 80 Nassau Assocs. v. Crossland Fed. Sav. Bank (In re 80 Nassau Assocs.), 169 B.R. 832, 840
(Bankr. S.D.N.Y. 1994) (“If the misconduct results in harm to the entire creditor body, the objecting
party . . . need only show that the creditors were harmed in some general, concrete manner . . . [and] it is
sufficient to allege that the general creditors are less likely to collect their debts”) (citations omitted).
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recoveries by other creditors.107

Without a doubt, the Noteholders’ sweetheart deal has been a major cost to the estate,

even over and above the cost of the deal itself. Both Wedlake and the Noteholders have been

active litigants throughout Old GM’s bankruptcy, including in connection with Plan

confirmation, disclosure statement proceedings and other matters.108 It should also not be

forgotten that this litigation was always anticipated by New GM and the Lock-Up Noteholders,

because they knew that they were engaged in inappropriately aggressive conduct (to say the

least). As Mr. Buonomo testified, he “accurately predicted the future, and predicted” that the

GUC Trust would be arguing against allowance of the Disputed Claims.109 Mr. Prieto, a copious

note taker during the Lock-Up Agreement negotiations, noted that that they “do not want to give

GM US creditors more reasons to object.”110

The deal with the Noteholders was financed by Old GM for the benefit of the

Noteholders, GM Canada and GM Canada’s creditors.111 The Defendants’ suggestion that Old

GM’s creditors somehow benefitted from the Lock-Up Agreement because it allegedly staved off

a GM Canada bankruptcy is based on mere conjecture, and finds no support in the record. No

evidence whatsoever was presented as to the “disruption, cost, risk, delay, and loss of value that

107 In re Adler, Coleman Clearing Corp., 277 B.R. at 567 (inflation of claim where there is a limited
pot from which to satisfy claims is prejudicial to other creditors).
108 See, e.g., Bankr. Dkt. Nos. 11369, 8526, 8974, 9272, 7325, 4412, 4484, 7314, 8528, 8535, 8794,
9020, 9207, 11370.
109 Trial Tr. (8/10/2012), 114:3-6 (Buonomo).
110 Pl. Ex. 3 at AUR_GM021453 (Prieto notebook).
111 GM Canada would have been insolvent had it remained obligated to repay the billion-dollar
Intercompany Loans due to GM Nova Scotia. Old GM, in effect, paid for and was saddled with the costs
of the Lock-Up Agreement (i.e., the Consent Fee). See Pl. Ex. 121 at 2 (shows 0% recovery to GM
Canada’s unsecured creditors in all scenarios).
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would have resulted from a GM Canada bankruptcy filing.”112 Further, no evidence was

introduced to show how Old GM benefitted from GM Canada’s preservation of NOLs and tax

refunds that supposedly “could have been lost” if GM Canada filed for bankruptcy.113 The

Defendants’ hypothetical arguments deserve no consideration.

The Subordination Defendants were unquestionably given an unfair advantage over other

unsecured creditors of Old GM. Among other things, no other unsecured creditor knew when

the Consent Fee would be paid, or when the Nova Scotia Bankruptcy Case would be

commenced, or that the Lock-Up Noteholders would be provided with a signed consent to

bankruptcy of GM Nova Scotia, drafted by counsel to the Lock-Up Noteholders.114 This unequal

access to information allowed the Lock-Up Noteholders to purchase more Notes to ensure their

control over the Nova Scotia Bankruptcy Case and Wedlake and, they hoped, to enlarge their

ultimate recovery from Old GM’s estate.115 Further, certain Noteholders analyzed the Swap

Documents before they were publicly available to value the Swaps for Wedlake.116 Again, these

Noteholders were in the know and therefore aware of, if not directly responsible for, the inflated

claim under the Swaps. The Noteholders who received the Consent Fee also gained an unfair

advantage over other creditors because they have already received a recovery greater than what

other general unsecured creditors have recovered on account of their allowed claims in this case.

F. Equitable Subordination Is Consistent With Bankruptcy Law

The third prong of the equitable subordination test requires that subordination be

112 NH Brief at 16.
113 Id.
114 Pl. Ex. 524 at AUR_GM038120-R (05-2012) (Noteholders and Old GM reached a deal that
“bankruptcy would follow the [extraordinary] resolution.”).
115 See, e.g., Pl. Ex. 38 (Rule 2019 statement).
116 GUC Brief at 35 n.188.
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consistent with bankruptcy law. As this Court has recognized, “[i]f the misconduct results in

harm to the entire creditor body, the [trustee] need not identify the injured creditors or quantify

their injury, but need only show that the creditors were harmed in some general, concrete

manner”117 and “[i]t is hardly inconsistent with bankruptcy policy to deny creditors equal status

as a response to actions taken on their behalf to give them an unfair advantage.”118

The Subordination Defendants’ contention that equitably subordinating the Tainted

Claims and the Nova Scotia Trustee Claim would violate section 1123(a)(4) of the Bankruptcy

Code is nonsensical. As an initial matter, this Court has already found that the “Plan provides

for the same treatment by the Debtors for each Claim or Equity Interest in each respective

Class.”119 More importantly, this Court has already explained, in response to objections to Plan

confirmation raised by the Noteholders and Wedlake, that the requirement of section 1123(a)(4)

that a plan provide the same treatment for each claim of a particular class “means, as [a] practical

matter, that all allowed claims within a particular class should get the same treatment.”120

The Noteholders’ contention that the defense of in pari delicto bars the GUC Trust from

equitably subordinating the Tainted Claims and the Nova Scotia Trustee Clam is equally

misguided.121 According to the Subordination Defendants, the defense of in pari delicto bars the

117 In re Enron Corp., 379 B.R. at 434 (2d alteration in original).
118 In re Adler, Coleman Clearing Corp., 277 B.R. at 567.
119 Confirmation Order, ¶ 4.
120 In re Motors Liquidation Co., 447 B.R. 198, 215 (Bankr. S.D.N.Y. 2011) (emphasis in original).
121 It should be noted that avoidance action claims are not barred by in pari delicto. See, e.g., Tese-
Milner v. Beeler (In re Hampton Hotel Investors, L.P.), 289 B.R. 563, 580 (Bankr. S.D.N.Y. 2003)
(noting, with respect to payments made in violation of section 549, “[i]t would be turning the Wagoner
Rule and concepts of in pari delicto on their heads to hold that the Trustee lacks standing to recover such
payments.”); Official Comm. of Unsecured Creditors of Verestar, Inc. v. Am. Tower Corp. (In re
Verestar, Inc.), 343 B.R. 444, 480 n.19 (Bankr. S.D.N.Y. 2006) (“It should be noted that in pari delicto is
not a defense to a fraudulent conveyance suit.”) (citing In re Mediators, 105 F.3d 822, 825 (2d Cir.
1997)).
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GUC Trust’s equitable subordination claim because any misconduct by Old GM in connection

with the Lock-Up Agreement should be imputed to the GUC Trust. The Subordination

Defendants, however, cannot point to any authority barring actions by an estate representative

against third parties based on an in pari delicto defense that seeks to impute postpetition

misconduct of the debtor. That is because courts have consistently held that postpetition

wrongful conduct by the debtor should not be imputed to the trustee or other estate

representative.122

The in pari delicto defense also does not apply here because the Subordination

Defendants are insiders.123 But even if the in pari delicto defense is available to the

Subordination Defendants, which it is not, the adverse interest exception precludes imputation of

the conduct at issue. Under the adverse interest exception, wrongful conduct of a corporate

122 See, e.g., Grubin v. Rattet (In re Food Mgmt. Grp., LLC), 380 B.R. 677, 695 (Bankr. S.D.N.Y.
2008) (failing to impute postpetition acts of a debtor to the trustee where debtor’s principals “lacked
authority to sell estate assets outside the ordinary course of business” because “the ‘fundamental principle
of agency that the misconduct of managers within the scope of their employment will normally be imputed
to the corporation’” would not apply to bar the trustee’s suit) (emphasis added) (citation omitted); see also
Rosen v. Gemini Title & Escrow, LLC (In re Hoang), 449 B.R. 850, 856 (Bankr. D. Md. 2011) (holding
that wrongful acts committed by the debtor postpetition while serving as a debtor-in-possession will not
be imputed to a trustee so as to bar recovery under the doctrine of in pari delicto and noting “[t]he
determinative factor here . . . is that the actions occurred after the filing of the petition.”); Giacometti v.
Arton Bermuda Ltd. (In re Sia), 349 B.R. 640, 655 (Bankr. D. Haw. 2006) (“The debtor’s pospetition
unclean hands do not impair the ability of the trustee in bankruptcy to pursue the . . . debtor’s co-
conspirators. . . . timing—whether the trustee’s claims are based upon prebankruptcy or postpetition
activities of the conspirators—is critical.”). Even if the Subordination Defendants could impute
postpetition actions of Old GM to the GUC Trust, only such actions which occurred before the closing of
the 363 Sale on July 10, 2009 could be imputed. After the closing, the individuals involved were
employees of New GM.
123 “Otherwise, a trustee could never sue the debtor’s insiders on account of their own
wrongdoing . . . [and] only the trustee has standing to sue insiders . . . for injuries to a corporation or a
limited partnership arising from their waste, mismanagement or breach of fiduciary duty.” In re Hampton
Hotel Investors, LP, 289 B.R. at 577 n.23; see also Official Comm. of Unsecured Creditors v. Austin Fin.
Servs., Inc. (In re KDI Holdings, Inc.), 277 B.R. 493, 518 (Bankr. S.D.N.Y. 1999) (“the in pari delicto
doctrine is inapplicable where a cause of action is brought against an insider.”); Devon Mobile Commc’ns
Liquidating Trust v. Adelphia Commc’ns Corp. (In re Adelphia Commc’ns Corp.), 322 B.R. 509, 529 n.18
(Bankr. S.D.N.Y. 2005) (same).
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officer will not be imputed to the corporation if the officer’s interests were adverse to the

corporation and the conduct was not for the benefit of the corporation.124 Here, the conduct of

the conflicted Old GM employees and advisor (i.e., Mr. Buonomo, Ms. Sutedja and Mr.

Ammann) should not be imputed to Old GM because their interests were adverse to Old GM’s

creditors, to whom they owed fiduciary duties. They acted for the benefit of New GM, not Old

GM.125 As a result, even if the defense of in pari delicto applied, which it does not, the adverse

interest exception precludes imputation of the conduct at issue to the GUC Trust.

III. THE LOCK-UP AGREEMENT IS A POSTPETITION AGREEMENT

A. The 10:37 Version Was Entered Into Postpetition

All parties agree that the Lock-Up Agreement to which they are bound is the 10:37

Version, which is identified as version 20 in Weil Gotshal’s document management system.126

Every draft of the Lock-Up Agreement conditions the effectiveness of the parties’ rights and

obligations on execution and delivery of signature pages to “[t]his Agreement.”127 Both forensic

experts conclude that the 10:37 Version was created after 9:00 a.m. on June 1, 2009, more than

124 See Adelphia Recovery Trust v. Bank of Am., N.A., 390 B.R. 64, 79 (S.D.N.Y. 2008), adhered to
on reconsideration, Nos. 05 Civ. 9050 (LMM), 03 MDL 1529, 2008 WL 1959542 (S.D.NY. May 5,
2008).
125 Mr. Buonomo acknowledged that Old GM’s analysis of what would have been a reasonable
settlement with the Noteholders was thought of as analyzing what it would be worth to New GM to avoid
a GM Canada bankruptcy. Trial Tr. (8/10/2012), 24:19-24 (Buonomo). Ms. Sutedja testified that they
viewed the GM entities as an “enterprise” and did not differentiate their work among the various GM
entities. M. Sutedja Depo. Tr. (5/31/2012), 112:4-13.
126 New GM and the Defendants claim that “all the witnesses with personal knowledge testified that
the final executed Lock-Up Agreement that was circulated by Weil Gotshal by email at 10:37 a.m. was
the same as the Lock-Up Agreement that they had agreed to and executed prior to the filing of Old GM’s
petition.” JSF, ¶ 54. However, it is absolutely impossible, as established by the forensic evidence, that
any party signed the 10:37 Version before Old GM’s bankruptcy filing at 7:57 a.m. because such version
did not exist until after 9:00 a.m. Moreover, no party has ever identified a prepetition version of the
Lock-Up Agreement that is “the same as” the 10:37 Version because no such version has ever existed. Id.
127 GUC Brief at 56 n.294 (emphasis added).

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 50 of 89



38

one hour after Old GM filed its bankruptcy petition.128 It is undisputed that, as of Old GM’s

bankruptcy filing at 7:57 a.m., version 18 was still being edited, and neither version 19 nor

version 20 yet existed.129 Thus, the forensic evidence conclusively establishes that the final,

binding version of the Lock-Up Agreement was not even created, and certainly not completed,

until after the filing of Old GM’s bankruptcy petition, and that the Lock-Up Agreement was still

being revised as of, and after, the bankruptcy filing.

B. The Lock-Up Agreement Was Still Being
Revised When Old GM Filed For Bankruptcy

In an effort to explain away the forensic evidence, the Defendants assembled “revised

demonstrative exhibit no. 4,” by which they attempt to reverse engineer what they say the Lock-

Up Agreement looked like at the time of the bankruptcy filing at 7:57 a.m. as compared to the

10:37 Version. Based on this demonstrative, the Noteholders contend that the changes made

after Old GM’s bankruptcy filing are “minor postpetition modifications” and “non-material

wordsmithing” to the body of the Lock-Up Agreement, and “conforming” changes to the

extraordinary resolution that is annexed as an exhibit to the Lock-Up Agreement.130

As an initial matter, the existence of even minor revisions belies the Noteholders’ claim

128 Trial Tr. (11/27/2012), 114:13-18 (Racich). The Noteholders’ concession that they executed the
10:37 Version is an admission that they signed the Lock-Up Agreement after Old GM’s bankruptcy
filing.
129 At 8:43 a.m., Peter Godhard of Weil Gotshal circulated a draft of the Lock-Up Agreement that
includes “track changes” made by Andrew Woodworth to version 18 from approximately 7:34 a.m.
through 8:11 a.m. (the “8:43 Version”). Pl. Exs. 686 and 687. This fact is corroborated by the metadata
which shows that Peter Godhard attached a copy of version 18 to an email at 8:43:33 a.m. See Pl. Ex. 688
at WGM00296327 (line corresponding to 8:43:33 that says COR: Mail-Attach Copy, an action that had
previously been identified as “user defined” in Pl. Ex. 299); see also Trial Tr. (11/27/2012), 137:21-138:9
(Racich). As acknowledged by Racich, the 8:43 Version shows what changes were made by whom and
when. Id. at 119:19-23. The contents of the 8:43 Version are also consistent with New GM’s assertion
that the version of the Lock-Up Agreement that existed “in the 7 a.m. range of June 1, 2009 was a form of
version 18 of the Lock-Up Agreement.” Trial Tr. (9/27/2012), 65:23-25 (Ammann).
130 NH Brief at 29; JSF, ¶ 60.
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that the supposed prepetition version of the Lock-Up Agreement purportedly signed and

delivered before the bankruptcy was the same as the 10:37 Version. For a document to be final,

all revisions to the document must be complete – even if minor.131 As the Second Circuit

recognized in Winston v. Mediafare Entm’t Corp., 777 F.2d 78, 82-83 (2d Cir. 1985), the parties’

insistence on the continual redrafting of specific terms of a proposed agreement establishes that

“the changes made must be deemed important enough to the parties to have delayed final

execution and consummation of the agreement.”132 Even if only “correcting typos” or

“documenting the noncontroversial details remains,” the parties will not be bound until all such

details have been completed.133 Thus, revised demonstrative exhibit no. 4 further drives home

the point that the Lock-Up Agreement was not finished when Old GM filed for bankruptcy.134

In addition to the forensic evidence, the parties’ contemporaneous communications show

131 See Bear Stearns Inv. Prods., Inc. v. Hitachi Auto. Prods. (USA), Inc., 401 B.R. 598, 619
(S.D.N.Y. 2009).
132 As a result, the Noteholders’ argument that Jones lacks knowledge of when the parties agreed to
any particular Lock-Up Agreement terms or whether the postpetition edits had been agreed to earlier or
existed elsewhere is not relevant. NH Brief at 26. Further, the Noteholders’ contention that “when a
Weil Gotshal typist may have created a copy of an agreement on a computer system is not relevant” is
misleading. Id. The final version of the Lock-Up Agreement, (i.e., the document identified as version 20
on Weil Gotshal’s DMS) was not a copy because there is no other version identical to it. Further, Mr.
Woodworth, the Weil Gotshal attorney who drafted the Lock-Up Agreement, was the so-called “typist”
referred to by the Noteholders.
133 NH Brief at 28-30; NG Brief at 13-14. See Chariot Grp., Inc. v. Am. Acquisition Partners, L.P.,
751 F. Supp. 1144, 1150 (S.D.N.Y. 1990) (“It is not for the court to determine retrospectively that at
some point in the evolution of a formal document that the changes being discussed became so ‘minor’ or
‘technical’ that the contract was binding despite the parties’ unwillingness to have it executed and
delivered.”) (citations omitted), aff’d without opinion, 932 F.2d. 956 (2d Cir. 1991).
134 Defendants cite these cases to support their claim that only postpetition modifications that alter
estate obligations require approval: In re Ionosphere Clubs, Inc., 100 B.R. 670 (Bankr. S.D.N.Y. 1989);
Bankers Trust Co. v. Seidle (In re Airlift Int’l Inc.), 70 B.R. 935 (Bankr. S.D. Fla. 1987); Acton v. Fullmer
(In re Fullmer), 323 B.R. 287 (Bankr. D. Nev. 2005). But this case is not about a purported prepetition
agreement that was “corrected” or “modified” postpetition. There is no prepetition agreement in this
case. As described above, this case is about when the Lock-Up Agreement reached its final form because
only after that time did “[t]his Agreement . . . become effective and binding. . . .” Pl. Ex. 16, ¶ 10
(WGM00000801).
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that the Lock-Up Agreement was still being revised when Old GM filed for bankruptcy. At 8:04

a.m. on June 1, 2009, Mr. Truong, then of Fortress, sent an email referring to the Lock-Up

Agreement that said: “Still being worked through, but yes final docs will be sent around.”135

Mr. Truong testified that he stayed at Weil Gotshal’s offices after sending this email until

between 9 and 10 a.m. so he could get a copy of the final version of the Lock-Up Agreement.136

At trial, Mr. Truong testified that “still being worked through likely represents, or refers to, the

getting that hard copy, or getting a photocopy” of the Lock-Up Agreement. Mr. Truong’s weak

and half-hearted explanation is simply not credible. Mr. Truong does not even remember

whether he left Weil Gotshal that morning with a copy or not. And, it bears noting that no hard

copy of the Lock-Up Agreement has ever been produced from his files.137 The obvious, and

more plausible, meaning of Mr. Truong’s “still-being-worked-through” email is that, as of 8:04

a.m. he was still waiting for the agreement to be completed.

The Noteholders rely on the testimony of Mr. Gropper to support their argument about

the existence of some agreement to “conform” the extraordinary resolution to the Lock-Up

Agreement text.138 As discussed above, the need for even minor changes to a written agreement

will prevent that agreement from being considered final.139 Nevertheless, even if the Court finds

135 Pl. Ex. 177 at FOR_GM002899 (email from B. Truong to L. Cowen, dated June 1, 2009).
136 Trial Tr. (9/20/2012), 38:23-39:21; 89:12-90:5 (Truong).
137 Trial Tr. (9/20/2012), 89:12-90:5; 113:15-19 (Truong).
138 New GM and the Defendants contend that Mr. Gropper circulated a blacklined version of the
Lock-Up Agreement at 5:57 a.m. and another version at 6:30 a.m. (i.e., Def. Ex. 183), and that the “6:30
a.m. draft circulated by Mr. Gropper set forth the parties’ agreement that the language of the
Extraordinary Resolution, Exhibit A to the Lock-Up Agreement, would ‘conform’ to the language in the
body of the Lock-Up Agreement.” JSF, ¶ 48.
139 Ciaramella v. Reader’s Digest Ass’n, Inc., 131 F.3d 320, 325 (holding that terms remained to be
negotiated where the final draft of the agreement contained a sample copy of a letter attached as Exhibit B
to which parties had not yet agreed).
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Mr. Gropper’s testimony to be relevant (which it should not), his testimony should be

disregarded because it is not credible. At trial, Mr. Gropper acknowledged that, at his

deposition, he testified as follows about the 6:30 a.m. draft he supposedly circulated:

Q What is the attachment to [Def. Ex. 183]?
A I don’t know.
Q Does looking at the title of the attachment on the first page of this exhibit which

says GM lock up agreement, does that refresh your recollection as to what this
attachment is?

A No.
Q Do you have any reason to doubt that this is a draft of the lock up agreement as of

6:30 a.m. on Monday, June 1st?
A Yes.
Q And why do you doubt that?
A Because I don’t know who produced it. It could’ve been a mark-up from

Canadian counsel who wasn’t in the room. It could’ve been a mark-up from one
of the clients who wasn’t in the room. It could’ve been a mark-up from someone
who wasn’t a party to negotiations. I have no idea whether this was the current
state of the document at that time.”140

New GM’s contention that Mr. Woodworth from Weil Gotshal received Mr. Gropper’s

comments to the Lock-Up Agreement at 7:30 a.m., went back to his office and “made a bunch of

changes,” printed the revised Lock-Up Agreement and brought it back to the conference room by

7:35 a.m. is not plausible.141 As shown by the 8:43 Version, there is no dispute that Mr.

Woodworth was making changes to the Lock-Up Agreement nearly every minute from 7:34 a.m.

until 8:12 a.m.142 If Mr. Buonomo’s testimony is to be believed, it would mean that Mr.

140 Trial Tr. (9/28/2012), 50:10-51:22 (Gropper). As this Court noted in In re Adler, Coleman
Clearing Corp., “[a]ssuming that [Defendant] was telling the truth at the time of his deposition testimony,
his testimony at trial cannot be regarded as reliable or credible. While the converse is also true, and the
Court cannot rule out the possibilities that [Defendant] suffered a convenient lapse of memory when he
was deposed, or was not as prepared for his deposition as he might have been, the Court considers it
appropriate, on balance, to credit the deposition testimony and reject the trial testimony, especially with
all of the trial testimony’s newly acquired detail. Common sense tells the Court that witnesses’ memories
dim with time, not improve.” In re Adler, Coleman Clearing Corp., 277 B.R. at 531.
141 Trial Tr. (8/9/2012), 61:14-24 (Buonomo).
142 See Pl. Ex. 687 at WGM00296316-17 (emphasis added).
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Woodworth took Mr. Gropper’s comments, revised and printed the Lock-Up Agreement, brought

it back to the conference room and then went back to his office, all in less than four minutes.

C. The Parties Intended To Be Bound When The Lock-Up Agreement Was
Complete And Aspired, But Failed, To Complete The Agreement Prepetition

Under New York law, “a contract is unenforceable if the parties did not intend to be

bound until after the execution of a formal written agreement[,]” even if the parties have agreed

upon all the terms.143 The language of the parties’ agreement is of critical importance in

determining when they intend to be bound. The Second Circuit has recognized that “[t]he

language the parties use in their draft agreements and in their contemporaneous communications

is the most important indication of whether a signed writing is required before the parties are

bound.”144 As described in the GUC Brief, the express terms of the NDA and the Lock-Up

Agreement unambiguously confirm the parties’ intention not to be bound until the agreement

was completed and executed.145

143 See GSGSB, Inc. v. N.Y. Yankees, 862 F. Supp. 1160, 1171-72 (S.D.N.Y. 1994) (citations
omitted); see also Chariot Grp., 751 F. Supp. at 1149 (S.D.N.Y. 1990).
144 Chariot Grp., 751 F. Supp. at 1149.
145 The Noteholders mistakenly contend that, as a result of the clause providing that “this
[A]greement” supersedes all prior negotiations, the Lock-Up Agreement, once signed, superseded the
NDA. The Noteholders are incorrect, however, because such clause only states that prior negotiations
with respect to the subject matter of the Lock-Up Agreement are superseded. In any event, even if the
Lock-Up Agreement is held to supersede the NDA, the NDA is still evidence of the parties’ intent to be
bound only by a definitive agreement. Further, to the extent the Defendants are claiming that the 10:37
Version was a modification of a pre-filing version they allegedly signed before Old GM filed for
bankruptcy, such an earlier, phantom version would be superseded by the 10:37 Version upon execution.
Regardless, other than those of Appaloosa, there is only one set of signature pages so it is impossible that
both a pre-bankruptcy filing version and the 10:37 Version were signed and delivered. See Health-Chem
Corp. v. Baker, 915 F.2d 805, 811 (2d Cir. 1990) (“[w]hen the parties to a contract enter into a new
agreement that expressly supersedes the previous agreement, the previous agreement is
extinguished. . . .”) (citations omitted). Further, as this Court is aware, on August 6, 2012 the GUC Trust
submitted a motion in limine requesting that the Court exclude testimony at trial about the content of the
supposed version of the Lock-Up Agreement, which has never been produced, that some witnesses
contend was laying on a conference room table at Weil Gotshal on the morning of June 1, 2009 before
Old GM filed for bankruptcy. See GUC Trust’s Motion in Limine (Bankr. Dkt. No. 11999; Adv. Pro. No.
167). Any such testimony should also be given no weight because it is parol evidence. See Mizuna, Ltd.

Footnote continued on next page
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Despite the clear evidence to the contrary, the Defendants contend that the parties

intended to be bound to the Lock-Up Agreement before Old GM filed for bankruptcy, and recite

certain facts which they say indicate that intent (notwithstanding that the parties’ express intent

was to only be bound to the final, written agreement). For example, the Defendants claim that

the Lock-Up Agreement was binding prepetition because: (i) several witnesses testified that all

parties had signed off on the terms of the Lock-Up Agreement and executed the document before

Old GM filed its bankruptcy petition,146 (ii) Mr. Bolin, of Appaloosa, left Weil Gotshal’s offices

before Old GM’s bankruptcy filing (although there is no evidence that Brian Pfeiffer,

Appaloosa’s counsel from Fried, Frank, Harris, Shriver & Jacobson LLP, left Weil Gotshal

before Old GM’s bankruptcy filing),147 and (iii) the deal was reported to superiors at Old GM

before the bankruptcy filing, who reported it to the Canadian government.148

But these facts in no way disprove the parties’ express intention to only be bound by the

Footnote continued from previous page

v. Crossland Fed. Sav. Bank, 90 F.3d 650, 660 (2d Cir. 1996) (“parol evidence to show contemporaneous
oral agreement is inadmissible, in part because it contradicts explicit notation that no oral arrangement or
modification was to be binding upon the parties.”) (citations omitted) (internal quotation marks omitted);
see also Pl. Ex. 16, ¶ 10 (Lock-Up Agreement clause precluding oral modifications).
146 The Defendants incorrectly assert that all of the parties testified that they executed the Lock-Up
Agreement and released their signature pages prior to 7:15 a.m. on June 1, 2009. In fact, Mr. Cederholm
testified that the final, executed version of the Lock-Up Agreement was signed between “seven and eight
in the morning” on June 1. Trial Tr. (9/6/2012), 80:4-8 (Cederholm). As to the GM parties, there is no
testimony about when Old GM, GM Nova Scotia or GM Canada released their signature pages. As
acknowledged by Mr. Zirinsky at trial when asked about the signatures of the GM representatives, he
“didn’t personally go around and inspect every document to make sure that everybody had signed.” Trial
Tr. (8/8/2012), 148:20-21 (Zirinsky).
147 The fact that Mr. Bolin left Weil Gotshal’s office between 7 and 7:30 a.m. is not evidence that the
Lock-Up Agreement was complete. Even in Mr. Buonomo’s account of events, the agreement was not
completed until after Mr. Bolin left Weil Gotshal. Trial Tr. (8/9/2012), 236:6-9 (Buonomo) (“and I do
recall the only time in this whole thing as to which I have any degree of precision is that 7:35 time
because I was annoyed that we had gone over 7:30 with anything. So I was conscious of that 7:35” time)
(emphasis added). In fact, all parties agree that revisions to the Lock-Up Agreement were made after
7:00 a.m. JSF, ¶ 52.
148 NG Brief at 12.
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final agreement. See, e.g., Chariot Grp., 751 F. Supp. at 1151 (noting that, although the parties

had executed signature pages, given that further revisions occurred after execution, the parties

“should have understood, that delivery of the signature pages . . . was contingent on . . .

satisfaction with the draft of the Agreement.”). While the GUC Trust does not dispute that the

parties aspired to complete the Lock-Up Agreement before Old GM filed for bankruptcy –

probably because they knew the agreement would be void if it were not completed prepetition –

and may have in fact executed signatures pages before the filing, the evidence proves that the

Lock-Up Agreement was not completed until after Old GM filed for bankruptcy.149

D. No Oral Agreement Was Ever Contemplated

According to the Second Circuit, “the sending back and forth of draft agreements,

suggests strongly, if not conclusively, that the parties intended to be bound only once they had

executed” the agreement.150 Here, it is undisputed that the parties never intended to be bound by

149 See, e.g., Reprosystem, B.V. v. SCM Corp., 727 F.2d 257, 261-62 (2d Cir. 1984), cert. denied, 496
U.S. 828 (1984) (“because the documents and testimony clearly showed that the intent of both parties was
not to be bound prior to the execution of a formal, written contract[,]” the parties were “not bound by the
‘agreement in principle’, by the ‘final drafts’, or by any claimed oral understanding reached in the course
of the extended negotiations.”); Bear Stearns Inv. Prods., Inc., 401 B.R. at 619 (“negotiating ‘numerous’
contract drafts” suggests the intention to remain unbound pending the completion of formal
documentation); Ciaramella, 131 F.3d at 321 (holding that the parties intended to be bound only upon a
written agreement despite counsel’s verbal expression “we have a deal,” where drafts of the agreement
specifically stated it would not become effective until signed.); Chariot, 751 F. Supp. at 1150-51
(contracting parties “view the signed written instrument . . . as ‘the contract’, not as a memorialization of
an oral agreement previously reached.”) (citation omitted).

Defendants’ reliance on a line of cases dealing with whether a contract is enforceable rather than
when a contract becomes enforceable is misplaced. See Tractebel Energy Mktg., Inc. v. AEP Power
Mktg, Inc., 487 F.3d. 89 (2d Cir. 2007) (analyzing whether agreement was enforceable notwithstanding
open terms); F&K Supply, Inc. v. Willowbrook Dev. Co., 732 N.Y.S.2d 734 (App. Div. 3d Dep’t 2001)
(finding contract too vague and ambiguous as to material terms to be enforceable). The cases are clear,
including those cited by the Defendants, that when parties intend to be bound only by a final agreement,
they will not be bound before then. See, e.g., Adjustrite Sys., Inc. v. GAB Bus. Servs., Inc., 145 F.3d 543,
549 (2d Cir. 1998) (holding that agreement was not binding in the absence of a final instrument even
though “all of the material terms of the transaction were negotiated and incorporated into the . . .
document and that there was nothing left to negotiate but the ‘legal phraseology.’”).
150 Chariot Grp., 751 F. Supp. at 1150. Defendants’ reliance on a line of cases dealing with offer

Footnote continued on next page
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any oral understanding reached with regard to the Notes.151 Although the Noteholders contend

that “agreement on the material terms” was reached before Elliott became involved in the

negotiations, this statement is belied by the factual record.152 According to Mr. Cederholm,

when he arrived at Weil Gotshal late in the afternoon on Sunday May 31, the parties were in the

midst of negotiating the terms of the Lock-Up Agreement, most of the terms were still open for

negotiation and there were still many drafting issues in the document that the parties were

discussing.153 Although Mr. Truong claims that the parties reached an oral agreement as to the

business terms of a settlement on May 30, he concedes that the agreement was subject to the

drafting and execution of the Lock-Up Agreement, which was heavily-negotiated.154 The parties

had numerous discussions about various drafts, after which a Weil Gotshal attorney would go off

and work on the document and then come back with a new version for review.155 Where it is

contemplated that an agreement would be in the form of a formal written document, duly

Footnote continued from previous page

and acceptance is misplaced. Defendants cite Schoenfeld v. Masucci, 613 N.Y.S.2d 682 (App. Div.
1994), leave to appeal denied, 621 N.Y.S.2d 516 (Table) (1994) and In re Randall’s Island Family Golf
Centers, Inc., 261 B.R. 96 (Bankr. S.D.N.Y. 2001), aff’d, 272 B.R. 521 (S.D.N.Y. 2002) for the
proposition that an offeree’s assent which contains immaterial differences from the original offer will
bind the parties and are not considered counter offers. These cases deal with whether a contract was
formed and not when a contract is entered into in circumstances where the parties express their intent to
be bound only by a final, written document. In fact, the Noteholders have not cited a single case
concerning when a contract is entered into. Under New York law, if either party to an alleged contract
communicates an intention not to be bound absent a fully executed document, then no amount of
negotiation or oral agreement as to specific terms will result in formation of a binding contract. See
Winston, 777 F.2d at 80; Ciaramella, 131. F.3d at 322. Defendants also cite In re Fullmer, 323 B.R. at
297-99, in support of their contention that “[m]inor postpetition modifications to an agreement do not
require court approval. . . .” NH Brief at 29. Unlike Fullmer, however, the issue here is not postpetition
modifications to a prepetition agreement; rather, this case is about an agreement that was not completed
until postpetition.
151 Trial Tr. (9/6/2012), 64:18-22 (Cederholm).
152 JSF, ¶¶ 42-43.
153 Trial Tr. (9/6/2012), 71:17-72:5 (Cederholm).
154 Trial Tr. (9/20/2012), 23:14-24:4; 80:16-18 (Truong).
155 Id. at 81:20-82:5.
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executed, “until such a document was executed and delivered, regardless of the state of

negotiations, drafts of the agreement [are] nothing more than drafts.”156

IV. THE LOCK-UP AGREEMENT IS VOID

Old GM’s failure to seek or secure this Court’s approval of the Lock-Up Agreement

renders the agreement void ab initio because entry into the Lock-Up Agreement, and the actions

taken by Old GM to implement that agreement, were postpetition transactions outside Old GM’s

“ordinary course of business.” 11 U.S.C. § 363(b)(1); Medical Malpractice Ins. Ass’n v. Hirsch

(In re Lavigne), 114 F.3d 379, 384 (2d Cir. 1997).157 New GM’s contention that such actions are

voidable, but not void, is incorrect.158

Further, this Court should reject New GM’s meritless “no-harm-no-foul” argument that

the estate would not benefit from establishing that the Lock-Up Agreement is void. Specifically,

New GM concludes without any factual basis that the proceeds from the $450 Million Loan

156 Chariot, 751 F. Supp. at 1149.
157 See In re NextWave Pers. Commc’ns Inc., 244 B.R. 253, 275 (Bankr. S.D.N.Y. 2000), subsequent
mandamus proceeding, 208 F.3d 137 (2d Cir. 2000) (“Actions which violate Section 363 are ‘void.’”)
(citation omitted); Kirschenbaum v. Nassau Cnty Dist. Attorney (In re Vitta), 409 B.R. 6, 16 (Bankr.
E.D.N.Y. 2009) (“An agreement by a debtor to transfer property of the estate without prior notice and a
hearing is void and of no force and effect.”) (citation omitted).
158 The Second Circuit has explicitly held that unauthorized postpetition transactions are “null and
void.” See In re Lavigne, 114 F.3d at 384; accord In re Koneta, 357 B.R. 540, 543-44 (Bankr. D. Ariz.
2006) (“[t]he usual effect of a sale or lease of property of the estate, conducted outside of the ordinary
course of business but without adherence to the notice and hearing requirements of [section] 363(b)(1), is
that any sale held is rendered null and void.”) (1st alteration in original) (citation omitted). New GM's
reliance on McCord v. Agard (In re Bean), 252 F.3d 113 (2d Cir. 2001), is misplaced. As an initial
matter, in In re Bean, the Second Circuit did not squarely address the issue of whether a postpetition
transfer is void (as opposed to voidable), as it did in its holding in In re Lavigne and as the Koneta court
did in that case. Further, the decision in In re Bean was clearly driven by the fact that the trustee there
had abused his discretion by punitively suing to avoid a transfer as to which he had already recovered the
value for the estate. In re Bean, 252 F.3d at 116 (“it is the rare bankruptcy trustee that has the audacity to
bring such a claim”). Here, unlike In re Bean, the value of the Consent Fee has not been recovered for the
Old GM estate from any source.
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“never would have gone” to Old GM’s creditors.159 New GM’s argument ignores the fact that

the Committee was unaware of the $450 Million Loan at the time the Sale Order was approved,

and, had it been aware of this massive eve of bankruptcy transfer, it may have (as it did with the

term loan) negotiated a carve out for such potential recovery. More importantly, had this Court

been aware of Old GM’s transfer of funds to pay the Consent Fee, it might have insisted on such

a carve out.160

New GM incorrectly argues that voiding the Lock-Up Agreement would only affect three

particular Old GM obligations under the Lock-Up Agreement. To start with, New GM’s

argument makes no sense given how integral Old GM is to all aspects of the Lock-Up

Agreement.161 Even if true, such obligations do, in fact, involve property of Old GM’s estate

which should be distributed to Old GM’s creditors. As just one example, but for Old GM’s

agreement to forgo its set-off right as to the Swaps, the Nova Scotia Trustee Claim would have

been at least $1 billion less than it is today because: (i) the Nova Scotia Trustee Claim would not

have included the Swaps (i.e., it would have only included the Notes); and (ii) Old GM would

159 NG Brief at 15.
160 As the Court stated, it “might well have refused to sign the order in its then existing form, and
[. . .] would have insisted that the Lock-Up [A]greement not be insulated from judicial scrutiny no matter
what threats the Nova Scotia [N]oteholders had made at the time.” New GM SJ Hr’g Tr. 93:14-18.
161 New GM contends incorrectly that pursuant to the severability clause in the Lock-Up Agreement,
only those clauses that contained postpetition modifications would be unenforceable. NG Brief at 15. As
already explained above, however, these were not “postpetition modifications” to a completed agreement,
but rather postpetition revisions that were part of the effort to finalize the agreement in the first place.
Further, in characterizing the postpetition revisions as minor, New GM ignores all of the edits to the
extraordinary resolution (i.e., the exhibit to the Lock-Up Agreement that was so integral that Mr.
Buonomo characterized it as the “raison d’être” of the Lock-Up Agreement). Trial Tr. (8/10/2012),
115:2-10 (Buonomo). Finally, the argument that the postpetition revisions should simply be severed and
struck from the agreement is without merit. It is true that where a provision in an agreement is invalid,
courts enforce severability clauses. P.B. v. L.B., 855 N.Y.S.2d 836, 844 (Sup. Ct. Richmond County
2008). However, where a clause that goes to the heart of an agreement is invalid, so too is the entire
agreement. See In re Clouse, 446 B.R. 690, 705 (Bankr. E.D. Pa. 2010) (“if the invalid (void) portions of
the [a]greement are esential or integral to the primary purpose of the [a]greement, the entire [a]greement
must fall as invalid (void).”) (citation omitted).
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have asserted the swap liability against GM Nova Scotia as an offset to the Nova Scotia Trustee

Claim.162

Finally, as set forth in the GUC Brief, Old GM’s postpetition actions to implement the

Lock-Up Agreement involved unauthorized uses of estate property outside of Old GM’s ordinary

course of business. These actions included Old GM’s (i) execution of two postpetition

amendments to the Trust Agreement which, among other things, facilitated payment of the

Consent Fee postpetition; (ii) subordination of its claim under the Swaps and forfeiture of its

right to set-off the liability owed to it under the Swaps; (iii) postpetition use of its corporate

powers to cause GM Nova Scotia to deliver its consent to the Nova Scotia Bankruptcy Case and

to the Lock-Up Agreement;163 and (iv) postpetition use of its corporate powers to cause GM

Nova Scotia to enter into a settlement that released GM Canada from its obligations under the

Intercompany Loans.164

162 For the reasons discussed below, the Swaps were not assigned to New GM. As a consequence,
New GM’s argument that “bankruptcy estate issues” relating to the Swaps “are moot” must fail. NG
Brief at 16 n.23.
163 New GM’s contention that Old GM’s consent was not required for GM Nova Scotia to take the
actions contemplated by the Lock-Up Agreement, including its entry into the June 25 settlement
agreement with GM Canada, is mistaken. NG Brief at 23. Pursuant to the Lock-Up Agreement, GM
Nova Scotia represented and warranted that (a) “[i]t has all requisite power and authority to enter into this
Agreement and to carry out the transactions contemplated by, and perform its respective obligations
under, this Agreement”; and (b) “[t]he execution and delivery of this Agreement by it and the
performance of its obligations hereunder have been duly authorized by all necessary action on its part.”
Pl. Ex. 16, ¶ 4(a)-(b). Further, Old GM stipulated and acknowledged that GM Nova Scotia would deliver
a consent to the Nova Scotia Bankruptcy Case. Id. at ¶ 6(b)(i). As such, the Lock-Up Agreement created
the Nova Scotia Trustee Claim, contrary to the Defendants’ contention otherwise. JSF, ¶ 65. As the sole
shareholder of GM Nova Scotia, Old GM’s consent to the foregoing was absolutely required. See Pl. Ex.
135 at NGM000012436 (Old GM’s consent, as sole shareholder of GM Nova Scotia, to the Lock-Up
Agreement and related transactions).
164 See In re Lavigne, 114 F.3d at 384 (citation omitted); see also In re Consol. Auto Recyclers, Inc.,
123 B.R. 130, 140-41 (Bankr. D. Me. 1991) (use of debtor’s shares in its wholly-owned subsidiary to
authorize chapter 11 petition for a subsidiary is a “use of” estate property outside the ordinary course).
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V. THE CONSENT FEE PAYMENT SHOULD BE APPLIED
TO REDUCE THE PRINCIPAL AMOUNT OF THE NOTES

As explained in the GUC Brief, the facts demonstrate that the Consent Fee was in fact a

payment of principal, and therefore Disputed Claims should be reduced to reflect such payment.

In response, the Noteholders argue that: (1) this Court does not have the authority to

characterize the Consent Fee as a payment of principal; (2) a determination by the Court that the

Consent Fee is a principal payment on the Notes would result in the “rewriting” of the terms of

the Lock-Up Agreement;165 and (3) the Court lacks subject matter jurisdiction to decide the true

character of the Consent Fee. These arguments are without merit.

First, the Court’s power to determine that the Consent Fee is a payment of principal is

based directly on its authority to determine the allowance and amount of claims against Old

GM’s bankruptcy estate under section 502.166 The authority to allow and disallow claims is a

fundamental power of a bankruptcy court, and one that is integral to the court’s administration of

the bankruptcy estate.167 As this Court has recognized, “nothing is more directly at the core of

bankruptcy administration . . . than the quantification of all liabilities of the debtor.”168 The

Court’s authority to determine the allowance of claims against Old GM is further supplemented

by the court’s equitable powers under section 105 of the Bankruptcy Code.169

Here, the Court’s authority to allow or disallow the Disputed Claims includes the “full

165 NH Brief at 20.
166 See 11 U.S.C. § 502(b); 28 U.S.C. § 157(b)(2)(A) and (B).
167 See Katchen v. Landy, 382 U.S. 323, 329 (1966) (the power to allow and disallow claims is of
basic importance in the administration of the bankruptcy estate).
168 In re Saint Vincent’s Catholic Med. Ctrs., 445 B.R. 264, 269 (Bankr. S.D.N.Y. 2011) (internal
quotation marks omitted).
169 See Pepper v. Litton, 308 U.S. 295, 305, 308-09 (1939) (equitable powers are to be exercised by
bankruptcy courts regarding the allowance of claims).
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power to inquire into the validity of any alleged debt or obligation[s] of the bankrupt upon which

a demand or a claim against the estate is based.”170 Accordingly, it is well within the purview of

this Court to consider the entirety of the circumstances regarding the amounts alleged to be

owing under the Notes, including payment of the Consent Fee. The Court’s proper

characterization of the Consent Fee does not offend the principle that a bankruptcy court’s

powers “must and can only be exercised within the confines of the Bankruptcy Code.”171

Second, the Court’s determination that the Consent Fee was in fact a payment of

principal would not involve an impermissible “rewriting” of the Lock -Up Agreement. As an

initial matter, and for the reasons set forth in the GUC Brief and herein, the Lock-Up Agreement

is void, and there is no need for the Court to consider the language in that agreement that the

Consent Fee does not “reduce, limit or impair” the Notes. But even if that language were not

contained in a void agreement, it would certainly not be dispositive, because this Court is not

bound by the labels or descriptions that interested parties use to describe their transactions.172

Bankruptcy courts are, without question, authorized “to sift the circumstances surrounding any

170 Katchen, 382 U.S. at 329 (internal quotation marks omitted).
171 See Smart World Techs., LLC v. Juno Online Servs., Inc. (In Smart World Techs., LLC), 423 F.3d
166, 184 (2d Cir. 2005); New Eng. Dairies, Inc. v. Dairy Mart Convenience Stores, Inc. (In re Dairy Mart
Convenience Stores, Inc.), 351 F.3d 86, 92 (2d Cir. 2003).
172 See Kool, Mann, Coffee & Co. v. Coffey, 300 F.3d 340, 364 (3d Cir. 2002) (notwithstanding the
terms of an underlying promissory note, prepetition interest payments made by the debtor pursuant to a
promissory note should be recharacterized as payments of principal because of the creditor’s conduct in
connection with the transaction); Bozzuto’s Inc. v. Vescio, 234 F.3d 1261 (Table), No. 00-5040, 2000 WL
1715281, at *2 (2d Cir. 2000) (recharacterizing rental concessions as payments on debt); Liona Corp. v.
PCH Assocs. (In re PCH Assocs.), 949 F.2d 585, 597 (2d Cir. 1991) (recharacterizing a sale-leaseback
transaction as an equitable mortgage); see also United Airlines, Inc. v. HSBC Bank USA, N.A., 416 F.3d
609, 618 (7th Cir. 2005) (recharacterizing a purported lease as a secured loan), cert. denied, 547 U.S.
1003 (2006); Spradlin v. Williams (In re Alma Energy, LLC), No. 10-80-ART, 2010 WL 4736905, at *1
(E.D. Ky. Nov. 16, 2010) (noting that “[s]ome situations simply call for a closer look” and remanding
action to uphold creditor’s claim for amounts based upon prepetition settlement for further scrutiny).
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claim to see that injustice or unfairness is not done in administration of the bankrupt estate.”173

Indeed, in light of their argument that the Consent Fee is sheltered from avoidance under the safe

harbor provision of section 546(e), it appears that even the Noteholders themselves understand

the Consent Fee to be a payment on the Notes.174

Finally, it cannot seriously be argued that this Court lacks subject matter jurisdiction to

determine this issue. Contrary to the Noteholders’ suggestion, the determination of the proper

treatment of the Consent Fee does not require this Court to “adjudicate the amount the

Noteholders should be permitted to recover against GM Nova Scotia under the Notes.”175 While

that claim is one to be decided by the Nova Scotia court, the matter before this Court is the

allowance of the Disputed Claims, which necessarily involves a determination of the remaining

amounts due and owing under the Notes. This Court certainly has jurisdiction to determine the

validity and amount of claims that have been asserted against Old GM’s estate.

VI. THE NOVA SCOTIA TRUSTEE CLAIM IS
DUPLICATIVE OF THE GUARANTEE CLAIMS AND
SHOULD BE DISALLOWED TO THE EXTENT OF THE NOTES

A. The Law of Every Applicable Jurisdiction Mandates
That There Can Be Only One Allowed Claim For One Loss

Both the Nova Scotia Trustee Claim and the Guarantee Claims seek recovery on the

principal and interest due on the Notes. Neither Wedlake nor the Noteholders can reasonably

deny that the Nova Scotia Trustee Claim and the Guarantee Claims, to the extent of amounts

173 Pepper, 308 U.S. at 308.
174 The Noteholders’ insistence that the Consent Fee was in settlement of the Intercompany Loans,
and not a payment on the Notes, is entirely inconsistent with their argument that the Consent Fee payment
is exempt from avoidance under the safe harbor provision of section 546(e) of the Bankruptcy Code.
NH Brief at 42-43. Although, for the reasons set forth above, the section 546(e) safe harbor provision
does not apply under the circumstances of this case, the Noteholders’ argument that it does is a tacit
admission that the Consent Fee was a payment on the Notes.
175 NH Brief at 23.
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sought under the Notes, are both asserted against Old GM on account of the same debt. Nor can

they reasonably deny that it is the Noteholders that are the ultimate beneficiaries of both the

Nova Scotia Trustee Claim and the Guarantee Claims.176 Centuries of law in every applicable

jurisdiction – Nova Scotia, Canada, New York, and the United States – clearly establish that

there can only be a single distribution for the same debt for the benefit of the same parties.

Courts in the Second Circuit are consistent that one loss will merit only one allowed

claim even if separate claims are asserted by nominally different claimants, where the ultimate

beneficiary of the claims is the same person or entity. See, e.g., In re Finley, Kumble, Wagner,

Heine, Underberg, Manley, Myerson & Casey, 160 B.R. 882, 885-86 (Bankr. S.D.N.Y. 1993)

(disallowing claim of pension trustee to the extent of duplication with the PBGC’s claim).177

Wedlake’s focus on the supposed “separateness” of the Nova Scotia Trustee Claim and the

Guarantee Claims is misplaced as a matter of law. Both claims arise from the same facts (the

issuance and non-payment of the Notes) and both seek the same damages (the amounts due

under the Notes), and as such are duplicative.178 As discussed in greater detail in the expert

report of Professor Mohamed F. Khimji, and as conceded by Wedlake’s expert, Professor

Edward Iacobucci, a claim for contribution under section 135 and a claim for a contractual

guarantee for the same underlying debt are functional substitutes for each other.179 The relevant

inquiry is not whether two claims are brought under different legal theories, but whether a

176 Although the Nova Scotia Trustee Claim also asserts a purported claim by New GM for amounts
due under the Swaps, the Lock-Up Agreement stipulates that any distribution on account of the Swaps
shall be subordinated to payment in full of the Notes if any amount of the Nova Scotia Trustee Claim is
disallowed. See Pl. Ex. 16, ¶ 6(b)(v) (WGM00000800) (executed version of the Lock-Up Agreement).
The Noteholders, therefore, are effectively the only beneficiaries of the Nova Scotia Trustee Claim.
177 See also GUC Brief at 73 n.347.
178 See Id. at 70 n.341.
179 Trial Tr. (11/26/2012), 57:18-58:19 (Iacobucci); Def. Ex. 321 (Hr’g Tr., In re AbitibiBowater,
Inc., et al. (12/9/2011), 135:7-23 (Iacobucci)); Khimji Report, ¶ 30.
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claimant, or another on its behalf, seeks multiple payments for the same loss. Both the Canadian

and U.S. courts hold that a claimant may receive only a single distribution on account of one

loss, even if that loss can be proven under multiple legal theories.180

This principle of one payment for one loss holds even if a creditor can claim multiple

promises to pay from the same debtor.181 Thus, under well-established law, a creditor may not

recover against a debtor on account of both a guarantee and the underlying debt, even if the

debtor is both the guarantor and separately assumes the liability of the original maker of the

note.182 Therefore, the Nova Scotia Trustee Claim must be disallowed to the extent it seeks

payment for amounts due under the Notes.

1. The Second Circuit’s Holding In Delta Is Consistent
With The Long-Standing Principles Of New York And Second
Circuit Law That Creditors May Only Claim Once For One Loss,
Even If The Claims Are Asserted By Nominally Different Claimants

Given the well-established principle that creditors may not recover on two claims on

account of one loss from the same debtor, it is unsurprising that there is no case anywhere in any

relevant jurisdiction in which a court has allowed a claim under section 135 of the Nova Scotia

Companies Act and under a guarantee for the same underlying debt of the unlimited liability

company to be enforced concurrently.183 Wedlake and the Noteholders, however, insist that the

180 GUC Brief at 71 n.342; see also Central Trust Co. v. Rafuse, [1986] 2 SCR 147 at 176-177
(SCC) (attached as Tab 6 to Khimji Decl., Ex. C and attached hereto as Index No. 1).
181 This is so because “[a]ny rule which would permit the proof of two notes for one indebtedness
would permit the proof of a dozen, and would substitute for pro rata distribution among real creditors,
distribution in accordance with the ability of the bankrupt to make manifold obligations for single debts.”
John Matthews, Inc. v. Knickerbocker Trust Co., 192 F. 557 (2d Cir. 1911). See also GUC Brief at 71
n.343.
182 See Curtis v. Walpole Tire & Rubber Co., 227 F. 698, 703 (D. Mass. 1915) (disallowing
indorsement claim by creditor because the debtor was already liable on the underlying note by acquisition
of the original maker of the note).
183 Trial Tr. (11/26/2012), 120:17-22 (Baird).
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Second Circuit, in Northwestern Mutual Life Insurance Co. v. Delta Air Lines, Inc. (In re Delta

Air Lines, Inc.), 608 F.3d 139 (2d Cir. 2010) (“Delta”), has overturned the fundamental principle

prohibiting enforcement of duplicative claims against the same debtor, such that the Nova Scotia

Trustee Claim is now allowable together with the Guarantee Claims. Delta does not so hold.

Quite to the contrary, Delta cited with approval and relied upon the Bankruptcy Court’s opinion,

which analyzed Finley, Kumble, and noted “[n]ot surprisingly, the Bankruptcy Court disallowed

the claims [of the PBGC and the pension plan trustee] to the extent that they sought

compensation for the same underfunding of the pension plan.”184 Thus, in rendering its decision,

the Second Circuit in no way disturbed the principle that double liability is precluded for a single

injury or loss.185

Here, unlike in Delta, the ultimate beneficiaries of both claims are the Noteholders.

Although the Guarantee Claims are asserted directly by the Noteholders and the Nova Scotia

Trustee Claim is asserted by Wedlake in its fiduciary capacity on behalf of the Noteholders, both

the Nova Scotia Trustee Claim and the Guarantee Claims, are, as a matter of substance, being

asserted by the same parties (the Noteholders). Wedlake relies on this nominal difference in

claimants to assert that the Noteholders are entitled to two recoveries under Delta because the

claims asserted are being asserted by two “different” entities. This position is nonsensical. All

trustees act in representative capacities, but this does not mean that trustees have claims that are

184 In re Delta Air Lines, Inc., 370 B.R. 552, 556-57 n.1 (Bankr. S.D.N.Y. 2007), aff’d, Nos. 05–
17923 (ASH), 07 Civ. 7745 (RMB), 7 Civ. 11437 (RMB), 8 Civ. 2411 (RMB), 08 Civ. 2449 (RMB), 08
Civ. 6879 (RMB), 2008 WL 4444001 (S.D.N.Y Sept. 29, 2008), vacated and remanded, 608 F.3d 139
(2d Cir. 2010).
185 As explained in the GUC Brief, Delta involved very particular facts that are not like those here.
Indeed, the Second Circuit recognized that, were it not for the peculiar fact of the “Bingham Term Sheet,”
the proper remedy would have been disallowance of the duplicate claim of the party that did not actually
incur the loss at issue.
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independent of those beneficiaries on whose behalf they act, thereby entitling the beneficiaries to

two recoveries.186

In this case, unlike in Delta, Old GM made only one contractual promise to pay: the

guarantee. Wedlake attempts to construe the incorporation of GM Nova Scotia as an unlimited

liability company as akin to a separate contractual promise by Old GM to pay, despite the utter

lack of any evidence in the record that Old GM actually made or intended to make a promise to

the Noteholders to pay twice on account of their one loss.187 On the contrary, Wedlake’s

argument finds no support in either the offering circular for the Notes or the terms and conditions

of the Notes themselves. The documents provide, for example, that GM Nova Scotia may

reorganize, with no requirement that GM Nova Scotia remain a ULC and that GM Nova Scotia

may be merged into Old GM, thus eliminating any possibility of a section 135 claim; and that all

the proceeds of the Notes would be for the benefit of Old GM.188 Given these terms and

disclosures, no reasonable purchaser could have construed Old GM’s membership interest in GM

Nova Scotia as equivalent to a separate promise to pay on a section 135 claim on top of the

contractual guarantee.189

186 See In re Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson & Casey, 160 B.R. at
899. See supra note 177.
187 GHW Brief at 8, 10-11.
188 See Def. Ex. 14 at 18-19, § 11 (NGM000012069-70) (offering circular) (“Consolidation, Merger
or Sale of Assets”); Def. Ex. 297 at DEF3866 (schedule 1 to fiscal and paying agency agreement).
189 The terms of the Notes and offering circular also undermine Wedlake’s argument that the law of
substantive consolidation allows the Noteholders to claim twice on account of their one loss. See GHW
Brief at 10-11. No reasonable Noteholder could have relied on the separate corporate structures of GM
Nova Scotia and Old GM in extending credit in light of these disclosures. Further, as a matter of law,
substantive consolidation, which seeks to consolidate the assets and liabilities of two separate debtors, has
no applicability here. No party disputes that the Noteholders have a claim against Old GM under the
guarantee and that they also have a claim against GM Nova Scotia under the Notes. The issue here is
whether the Noteholders are entitled to a third claim (i.e., a second guarantee claim) against Old GM.
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2. The Rule Against Double Proof Is An Equitable Principle That
Prevents Concurrent Enforcement Of The Nova Scotia Trustee Claim
And The Guarantee Claims For Amounts Due Under The Notes

In Canada, the long-standing rule against double proof embodies the same principle that

one loss merits one distribution and prevents claimants from recovering on the basis of two

claims for one underlying debt against the same debtor.190 The purpose of this rule is to prevent

the exact result the Noteholders are attempting to achieve here; that is, obtain higher dividends

than other creditors by asserting rights to payment under different theories of recovery for

amounts owing under the Notes against Old GM.191 This rule is an equitable one192 applicable in

any context in which creditors attempt to assert multiple claims against one debtor on account of

what is, in substance, the same debt, and contrary to Wedlake’s assertions, is not limited to

Canadian bankruptcy cases.193

190 See, e.g., Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 SCR 453, ¶ 53
(Supreme Court of Canada, 1995) (attached as Tab 8 to Khimji Decl., Ex. C and attached hereto as Index
No. 2) (“It may well be that technically there are two claims against the debtor in respect of the
transaction and two separate liabilities of the debtor arising out of the transaction. . . . Technically, they
are two separate liabilities, but in substance they are the same; and in respect of that liability there could
not be a double proof against the estate.”) (emphasis added) (citations omitted).
191 See Re Polly Peck International plc. [1996] 2 All ER 433, [1996] BCC 486 (Ch D) 1995 (U.K.)
(attached as Tab 26 to Khimji Decl., Ex. C and attached hereto as Index No. 3) (quoting Re Oriental
Commercial Bank, Ex parte European Bank (1871) 7 Ch App 99 at 103-104, attached as Tab 16 to the
Khimji Decl., Ex. C and attached hereto as Index No. 4) (the purpose of the rule against double proof is to
prevent a creditor from “getting his debtor to enter into several distinct contracts with different people for
the same debt, to obtain higher dividends than the other creditors, and perhaps get his debt paid in full.”).
192 Martin v. McMullen (1891), 18 OAR 559 at 565, [1891] OJ No. 35 (attached hereto as Index No.
5) (“the principle involved seems to be a general principle of equity, applicable to all cases of
suretyship.”).
193 See, e.g., Owners of Steamship Enterprises of Panama Inc. v. Owners of SS Ousel (The Liverpool
No 2) [1963] P 64 (CA) at 84 (attached as Tab 28 to Khimji Decl., Ex. C and attached to the GUC Brief
as Index No. 10) (applying the rule against double proof in an admiralty case); Independent Order of
Foresters v. Trustees of Lethbridge Northern Irrigation Dist., [1943] 3 W.W.R. 297, [1943] 4 D.L.R. 793,
reversed on other grounds, [1944] 1 W.W.R. 206, [1944] 1 D.L.R. 660 (Alta. C.A.) (attached hereto as
Index No. 6) (applying the rule against double proof in a garnishment proceeding under the Execution
Creditors Act and noting that “[t]he principle is not limited to bankruptcy.”).

Polly Peck, a case relied upon by Wedlake, acknowledged that Liverpool is not a bankruptcy
Footnote continued on next page
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The Nova Scotia Trustee Claim and the Guarantee Claims may not be concurrently

enforced against Old GM under the rule against double proof because both claims are asserted on

account of the same debt. The relevant test, as articulated by an Ontario court in the leading

Canadian case on the rule against double proof, is “whether two payments are being sought for a

liability which, if the company were solvent, could be discharged as regards both claimants by

one payment” (the “O&Y Test”).194 The court emphasized that, in evaluating whether two

claims are on account of the same debt, the court looks to the substance of the underlying debt,

not the form, and noted the following:

it is . . . a fallacy to argue . . . that, because overlapping liabilities
result from separate and independent contracts with the debtor,
that, by itself, is determinative of whether the rule can apply. The
test is in my judgment a much broader one which transcends a
close jurisprudential analysis of the persons by and to whom the
duties are owed. It is simply whether the two competing claims
are, in substance, claims for payment of the same debt twice
over.195

The court in Olympia & York focused on whether there was an “inseparable nexus”

between the two alleged debts on account of which the creditors sought recovery and held that

there was such a nexus because of the “total effect of the arrangements . . . and the reasoning

Footnote continued from previous page

case, characterizing Liverpool as “the most distant analogy for the application of the rule, since it was an
admiralty case.” [1996] 2 All ER 433, [1996] BCC 486 (Ch D) at 443. Wedlake argues that the rule
against double proof is irrelevant here because it is only a rule of claims administration in bankruptcy and
there is no pending bankruptcy case of Old GM in Canada. See GHW Brief at 21. However, its own
expert, David Baird, conceded at trial that the rule applies in any situation where there are competing
claims to an insufficient fund and he concedes that the case of Old GM is one in which there are
competing claims to an insufficient fund. Trial Tr. (11/26/2012), 113:2-10 (Baird).
194 See Olympia & York Developments (Re) (1998), 4 CBR (4th) 189, [1998] OJ No. 4903 (Ont.
Bktcy.) at ¶ 45 (“Olympia & York”) (attached as Tab 25 to Khimji Decl., Ex. C and attached to the GUC
Brief as Index No. 11) (citing Barclays Bank Ltd v. T.O.S.G. Trust Fund Ltd. [1984] 2 WLR 49 (CA),
attached as Tab 2 to Khimji Decl., Ex. C and attached hereto as Index No. 7).
195 Id. at ¶ 28 (quoting Barclays Bank at 636).
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behind” what were, in that case, facially two debts.196 Here, the substance of the debt underlying

both the Nova Scotia Trustee Claim and the Guarantee Claims, to the extent of the amounts

owed under the Notes, is the same debt. Thus, even more so than in Olympia & York, there is an

“inseparable nexus” between the Nova Scotia Trustee Claim and the Guarantee Claims. To the

extent of their overlap, they are claims for exactly the same debt. If Old GM were solvent,

payment of the Guarantee Claims would discharge the Nova Scotia Trustee Claim to the extent

of the amounts sought for the Notes and payment of the Nova Scotia Trustee Claim would

discharge the Guarantee Claims in full; thus the two claims cannot be concurrently enforced

against Old GM.

Wedlake cites to Polly Peck, an English case, and argues that the O&Y Test is not

applicable but that even if it was applicable, it is not satisfied in this case.197 These arguments

are meritless. First, Polly Peck is an English case, not a Canadian case, and while English cases

are influential in Canada, Olympia & York remains good law in Canada. Indeed, the court in

Olympia & York considered Polly Peck in detail and held that it was factually distinguishable

from Olympia & York and therefore declined to follow it.198 Second, Wedlake argues that the

O&Y Test does not apply because, according to Wedlake, Polly Peck disavowed the O&Y

Test.199 Contrary to Wedlake’s assertion, the court in Polly Peck did not disavow the O&Y Test,

but merely cautioned that in a group insolvency situation, it “may not be a wholly reliable

196 Id. at ¶ 28. See also Husky Oil at ¶ 53 (holding that a contractor cannot be held liable for two
claims concurrently because there is an inseparable nexus between the two claims).
197 Wedlake relies heavily on Polly Peck, which, like Olympia & York, did not involve a ULC. Trial
Tr. (11/26/2012), 121:24-123:4 (Baird). The holding of Polly Peck was based on the specific facts of that
case. Id. at 129:14-130:11 (Baird).
198 See Olympia & York at ¶ 39 (p. 14).
199 GHW Brief at 25. Wedlake also argues that disallowing the Nova Scotia Trustee claim would
disregard the separate legal personality of GM Nova Scotia. This argument is similarly without merit and
is addressed in greater detail in Section VI(C), infra.

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 71 of 89



59

test.”200 Significantly, neither Polly Peck nor Olympia & York involved a claim for contribution

from a member of a ULC but rather involved two claims arising from a parent company

guarantee of its subsidiary’s debt, and the intercompany liability resulting from the subsidiary’s

loaning the proceeds of that debt to the parent.201 Whether a “double proof” has been lodged on

account of what is in substance the same debt turns on the facts of each particular case.202 The

Court in Olympia & York considered Polly Peck, and the group insolvency issue under the facts

before it, and held that the two claims in Olympia & York were double proofs. Here, there is no

second debt as section 135 explicitly refers to debts owed by the company to its creditors (i.e.,

amounts owing by GM Nova Scotia under the Notes), and both the Nova Scotia Trustee Claim

and the Guarantee Claims assert liability under the same debt.

Wedlake also argues that a solvent Old GM’s payment in full of the Nova Scotia Trustee

Claim would not automatically discharge liability under the Nova Scotia Trustee Claim and the

Guarantee Claims because such discharge depends upon the Nova Scotia Trustee actually

making a distribution to the Noteholders.203 Both of Wedlake’s experts, however, concede that if

Wedlake receives a distribution on account of the Nova Scotia Trustee Claim, it would be duty-

bound to distribute that to GM Nova Scotia’s creditors.204 Given that the rule against double

200 Polly Peck at 445; Trial Tr. (11/26/2012), 129:1-16 (Baird).
201 Similarly, In re Kaupthing Singer & Friedlander Ltd [2011] UKSC 48, [2012] 1 AC 804
(attached as Tab 13 to Khimji Decl., Ex. C and attached hereto as Index No. 8), also cited by Wedlake,
does not involve a ULC. Trial Tr. (11/26/2012) 121:34-123:4 (Baird).
202 Olympia & York, ¶ 37.
203 Id. at 115:25-116:21.
204 See Trial Tr. (11/26/2012), 67:13-68:12 (Iacobucci); Trial Tr. (11/26/2012), 116:22-117:1
(Baird). Mr. Baird further concedes that the distribution from Wedlake to the Noteholders is a
“mechanical” step. Trial Tr. (11/26/2012), 117:2-120:7 (Baird). See also In re Paraguassu Steam
Tramroad Co. (1872) 8 Ch App 254 at 262 (attached as Tab 17 to Khimji Decl., Ex. C and attached
hereto as Index No. 9) (“The different sections of the Act . . . all have in view the payment, pari passu and

Footnote continued on next page
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proof looks to the substance, not the form, the mere existence of this “mechanical” step cannot

overcome the conclusion that the Nova Scotia Trustee Claim and the Guarantee Claims are

double proofs and cannot be concurrently enforced.

B. Section 135 Of The Nova Scotia Companies Act Does Not
Entitle The Noteholders To Two Claims On Account Of One Loss

1. The History And Purpose Of Section 135 Indicates
Legislative Intent To Preclude Concurrent Enforcement Of
The Nova Scotia Trustee Claim And The Guarantee Claims

The history and purpose of section 135 are clear that section 135 is a means of enforcing

a ULC’s existing debts to its creditors and does not itself create any new debt owed to the

ULC.205 The legislative intent of this statute is to channel rights to collect a ULC’s debts to a

trustee206 in order to promote an orderly and efficient winding up of the ULC’s affairs.207

Neither the plain language of the statute nor its legislative history indicate that the legislature

intended to overturn firmly established law and permit the creditors of a ULC holding a

contractual guarantee from a member for a ULC’s debt to claim, by virtue of section 135, twice

on account of their single debt. Disallowance of the Nova Scotia Trustee Claim to the extent of

the amount of the Notes is consistent with section 135.208

Wedlake’s focus on the eight statutory qualifications under section 135(a) through (g) is

Footnote continued from previous page

equally, of the debts due to the creditors; and the hand which receives the calls necessarily receives them
as a statutory trustee for the equal and ratable payment of all the creditors.”).
205 Khimji Report, ¶¶ 3, 18, 28.
206 Wedlake mischaracterizes Professor Khimji’s testimony and claims that Professor Khimji argues
that section 135 channels the right to collect a ULC’s debts to the company. GHW Brief at 18. Professor
Khimji has made clear in his report that the right to collect is channeled to a trustee for the benefit of the
creditors of the ULC, not to the company itself. Khimji Report, ¶ 27; Khimji Decl. Ex. B (“Khimji
Rebuttal Report”) at 3-5. Thus, Wedlake’s argument that the history of section 135 supports a finding
that a claim under section 135 is owed to the company is meritless. GHW Brief at 17-19.
207 Khimji Report, ¶¶ 18, 27.
208 See Khimji Report, ¶¶ 12-33.
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misleading. As discussed in greater detail in pages 6-7 of Professor Khimji’s rebuttal report, Old

GM does not attempt to qualify (in other words, limit) its liability under the Notes and the issue

here is not whether Old GM is liable for amounts owing under the Notes. Rather, the issue is

whether Old GM is liable twice for the amounts owing under the Notes. Under these

circumstances, Old GM’s liability on the Notes is unlimited (i.e., not qualified) for the purposes

of section 135 and the contractual guarantee is simply a privately agreed-upon mechanism for the

enforcement of that same debt.209

Wedlake faults Professor Khimji’s statutory analysis, asserting that Canadian law accords

almost no deference to legislative history when interpreting statutes.210 Wedlake misconstrues

both Canadian and Nova Scotia law and the testimony of its own expert, Professor Iacobucci.

The Canadian Supreme Court has made clear that, when interpreting a Canadian statute, “the

words of an Act are to be read in the entire context and in their grammatical and ordinary sense,

harmoniously with the scheme of the Act, the object of the Act, and the intention of

Parliament.”211 Thus, Professor Iacobucci concedes that even where the words of a statute are

“precise and unequivocal,” as he wrongly asserts is the case here, Canadian law requires

consideration of matters other than the plain language of the statute, including the scheme and

209 Id. Further, even assuming that Professor Iacobucci is correct that the eight qualifications under
section 135 should be interpreted as “exceptions” to the general rule of member liability, Old GM’s
giving of a contractual guarantee should be interpreted as a separate contractual limitation of its section
135 liability under qualification (f). See NSCA 135(f) (attached to the GUC Brief as Index No. 3)
(“nothing in this Act shall invalidate any provision contained in any contract whereby the liability of the
individual members of the contract is restricted”); Khimji Rebuttal Report at 7. Similarly, the provisions
in the offering circular and the Notes that GM Nova Scotia may reorganize with no requirement that it
remain a ULC, and that GM Nova Scotia may be merged into Old GM contractually limit Old GM’s
section 135 liability and should be interpreted as a section 135(f) limitation. See Def. Ex. 14 at 18-19, §
10 (NGM000012069-70); Def. Ex. 297 at DEF3866.
210 GHW Brief at 16.
211 Canada Trustco Mortgage Co. v. R., 2005 SCC 54 at ¶ 10 (p. 13) (internal quotation marks
omitted) (attached hereto as Index No. 10).
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object of the act and the intent of Parliament in enacting the law.212 This is precisely the analysis

Professor Khimji undertook and Professor Iacobucci did not.

Wedlake also criticizes Professor Khimji’s attention to the history of section 38 of the

1862 U.K. Companies Act, which Professor Iacobucci concedes is “the same statute” as section

135 of the Nova Scotia Companies Act.213 However, as Professor Iacobucci’s course-book

indicates, because the 1862 Companies Act was the model for the provincial acts of several

Canadian provinces and continues to be for Nova Scotia, “knowledge of the history of the British

company law is also important for an understanding of the early Canadian developments.”214

Wedlake’s criticism is particularly puzzling in light of the Nova Scotia Interpretations Act,

which requires that, when interpreting a Nova Scotia statute, a court consider, among other

things, the former law, including other enactments upon the same or similar subjects and the

history of legislation on the subject.215 It is telling that Professor Iacobucci offers no opinion on

the accuracy of Professor Khimji’s historical and legislative history analysis, having not done the

research himself.216 The legislative history of section 135 of the Nova Scotia Companies Act

and section 38 of the U.K. Companies Act demonstrate that the scheme and object of section 135

and the intent of the legislature are that where a separate contractual guarantee exists,

212 Trial Tr. (11/26/2012), 50:6-51:6 (Iacobucci).
213 Id. at 55:12-56:3 (“They must have copied 38 when they drafted 135. . . .”).
214 See Edward Iacobucci, et al., Cases, Materials and Notes on Partnerships and Canadian Business
Corporations, 5th ed. (Toronto: Thomson Reuters, 2011) at 47-49 (attached hereto as Index No. 11).
215 See Section 9(5) of the Interpretation Act, RSNS 1989, c. 235 (attached as Tab 33 to Khimji
Decl., Ex. C and attached to the GUC Brief as Index No. 8); see also Trial Tr. (11/26/2012), 53:18-55:11
(Iacobucci).
216 Id. at 56:4-57:4.
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enforcement of that guarantee is instead of, and not in addition to, enforcement of a claim under

section 135.217

C. Disallowance Of The Nova Scotia Trustee Claim Does Not Impermissibly
Disregard The Separate Legal Personality Of GM Nova Scotia

1. The Nova Scotia Trustee Claim Does Not Belong To GM Nova Scotia

Wedlake’s assertion that the Nova Scotia Trustee Claim belongs to GM Nova Scotia and

that disallowance of the Nova Scotia Trustee Claim, therefore, would impermissibly disregard

the separate legal personality of GM Nova Scotia should be rejected. As an initial matter, this

assertion is entirely inconsistent with the Noteholders’ position in this case that it is they, as the

only real creditors of GM Nova Scotia, and not GM Nova Scotia itself, who (purportedly) gave

consideration for the release of the Intercompany Loans.218 Further, as a matter of law, liability

under section 135 is not a debt owed to the ULC219 and, therefore, is not an asset of the ULC.220

Webb v. Whiffin,221 which Wedlake cites for the proposition that a section 135 claim

belongs to the ULC, is distinguishable. Webb dealt with a claim against a member for unpaid

capital.222 Professor Iacobucci concedes that a claim for unpaid capital is not like a section 135

contribution claim because a ULC’s corporate powers with respect to a claim for unpaid capital

217 Khimji Report, ¶ 32.
218 NH Brief at 10.
219 The statute provides that a member is “liable to contribute to the assets of the company.”
N.S.C.A.§ 135.
220 Khimji Report, ¶ 28 (section 135 does not create a separate and independent claim owned by the
ULC). See also In re Whitehouse & Co. (1878) 9 Ch D 595 at 599-600 (attached as Tab 18 to Khimji
Decl., Ex. C and attached hereto as Index No. 12) (“It is a mistake to call [the liability of a contributor in
winding-up under the 1862 U.K. Companies Act] a debt due to the company. It is no such thing. It is
not, as has been supposed, in any shape or way a debt due to the company, but it is a liability to contribute
to the assets of the company; and when we look further into the Act, it will be seen that it is a liability to
contribution to be enforced by the liquidator.”).
221 (1872) LR 5 HL 711(attached as Tab 29 to Khimji Decl., Ex. C and attached hereto as Index No.
13).
222 Id. at 735-36.
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is very different from its powers with respect to a section 135 contribution claim.223 Thus, Webb

does not support the conclusion that a section 135 claim is a claim of the ULC and not

effectively a claim of the ULC’s creditors.224

2. The Principle Of Separate Legal Personality Of GM Nova
Scotia Does Not Support Allowance Of The Nova Scotia Trustee
Claim To The Extent Of Duplication With The Guarantee Claims

That Old GM and GM Nova Scotia have separate legal personalities is not disputed. The

issue in this case is whether GM Nova Scotia is liable twice for amounts owing under the Notes.

Section 135 creates a procedural mechanism for the enforcement of a ULC’s debts owed to its

creditors against members, but does not create a new debt for the benefit of the ULC.225

Therefore, both the Guarantee Claims and the Nova Scotia Trustee Claim relate to the same debt

against the same debtor for the benefit of the same party and the principle of separate legal

personalities is simply not relevant to a determination of whether both claims should be

concurrently allowed against Old GM.226

Even if, as Wedlake argues, the Nova Scotia Trustee Claim is construed to be an asset of

223 See Trial Tr. (11/26/2012), 63:23-66:12 (Iacobucci) (a claim for unpaid capital shares is an asset
of the ULC, which the ULC may pledge as security for a company debt, but a claim for contribution
under section 135 cannot be pledged); see also Def. Ex. 321 (Hr’g Tr., In re Abitibibowater, Inc., et al.
(12/9/2011), 123:24-125:5 (Iacobucci)) (same).
224 Wedlake also argues that section 77(2) of the Canadian Bankruptcy and Insolvency Act, RSC
1985, c. B-3 (attached as Tab 32 to Khimji Decl., Ex. C and attached hereto as Index No. 14), – which
provides that the amount that a member is liable to contribute on his unpaid shares of capital or in his
liability to the corporation, its members or creditors “shall be deemed” an asset of the corporation and a
debt “payable to the trustee,” BIA, § 77(2) – transforms a contribution claim into an asset of the ULC.
However, being “deemed” an asset of the ULC means the opposite of actually being an asset of the ULC.
Trial Tr. (9/21/2012), 114:1-10 (Khimji) (Black’s Law Dictionary defines “deemed” to treat something as
(1) if it were really something else, or (2) qualities that it does not have; the deeming provision of the BIA
does not mean that a contribution claim is an asset of the ULC, but that it is treated as such for a particular
purpose). Thus, section 77(2) of the BIA does not support the conclusion that the Nova Scotia Trustee
Claim belongs to GM Nova Scotia.
225 Khimji Report, ¶ 9-10.
226 Trial Tr. (9/21/2012), 123:10-125:13 (Khimji).
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GM Nova Scotia, the disallowance of the Nova Scotia Trustee Claim to the extent of duplication

with the Guarantee Claims would not violate the principle of separate legal personality. The rule

against double proof applies to prevent even different creditors from proving multiple claims for

the same debt against the same debtor.227

Finally, although not necessary in this case, separate legal personalities may be

disregarded where it is necessary to properly apply a statute or to prevent an unjust result.

Wedlake’s own expert’s course-book notes that “courts have repeatedly stated that, sometimes,

the legal personality of the corporation may be disregarded for the purpose of imposing liability

directly upon shareholders or if necessary for the correct construction or application of a legal

standard.”228 The court in Olympia & York specifically considered whether the existence of a

separate legal personality prevented disallowance of a duplicative claim and concluded that it did

not.229 While courts should be careful to respect separate corporate existence, this principle does

not trump the importance of pari passu distribution to all creditors.230 Thus, though not

necessary here for reasons already discussed above, this Court may, applying Canadian law and

interpreting section 135, look beyond the purported separate legal personality of GM Nova

Scotia and disallow the Nova Scotia Trustee Claim.

D. Wedlake Resorts To Baseless
Attacks On Professor Khimji’s Qualifications

Since the law is not on Wedlake’s side, Wedlake resorts to meritless attacks on the

227 Khimji Report, ¶ 34-35.
228 Iacobucci, et al., supra, at 87. Courts may disregard separate legal personalities if it would
produce results “flagrantly opposed to justice,” Clarkson Co. Ltd. v. Zhelka, [1976] 2 OR 565 (HC) at ¶
80 (attached hereto as Index No. 15), or when “construing a statute, contract or other
document.” Transamerica Life Ins. Co. of Canada v. Canada Life Assurance Co. (1996), 28 OR (3d) 423
(Gen. Div.), aff’d [1997] OJ No. 3754 (CA) at ¶ 19 (emphasis added) (attached hereto as Index No. 16).
229 Olympia & York, ¶ 36.
230 Id. at ¶ 27.
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qualifications of Professor Khimji.231 In doing so, Wedlake ignores the fact that Professor

Khimji was qualified as an expert witness on the exact matters in dispute here, not just by this

Court in this case, but previously by the bankruptcy court for the District of Delaware in the case

of In re AbitibiBowater (Case No. 09-11296).232 Wedlake also ignores the fact that Professor

Khimji, unlike either of its experts, taught business associations and commercial law at a Nova

Scotia law school and has consulted for the Government of Nova Scotia on amendments to the

Nova Scotia Companies Act.233 Wedlake’s criticism that Professor Khimji is not a bankruptcy

expert is simply irrelevant given that the rule against double proof is not limited to bankruptcy,234

and because Professor Khimji has previously testified as a qualified expert on the rule against

double proof to the extent it implicates claims under section 135 of the Nova Scotia Companies

Act.235

At the same time, Wedlake exaggerates the qualifications of its own expert. Wedlake

touts the “more than 50 articles” Professor Iacobucci has published,236 but neglects to mention

that none of these publications involved the Nova Scotia Companies Act.237 The “course book

discussing Nova Scotia ULCs which he teaches in class,” id., turns out to be an 829 page course-

book containing cumulatively less than one page on Nova Scotia ULCs.238

231 GHW Brief at 13-15.
232 See Khimji Report, ¶ 4.
233 Id. at ¶¶ 1, 3; Trial Tr. (11/26/2012), 41:11-17 (Iacobucci).
234 See Section VI(A)(2), supra.
235 See generally Def. Ex. 321 (Hr’g Tr., In re Abitibibowater, Inc., et al. (12/9/2011), 176:16-254:14
(Khimji)); see also Trial Tr. (9/21/2012), 114:18-114:24 (Khimji) (Professor Khimji is qualified to opine
on the section 135 and double liability issues relevant to this case even if the issues are related to
bankruptcy or insolvency).
236 GHW Brief at 14.
237 Trial Tr. (11/26/2012), 40:10-16 (Iacobucci).
238 See Iacobucci, et al., supra, at 65, 158; see also Trial Tr. (11/26/2012), 40:18-41:10 (Iacobucci).
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E. The Nova Scotia Trustee Claim Must Be Disallowed
Pursuant To Section 502(e) Of The Bankruptcy Code

Pursuant to section 502(e)(1)(B), a claim must be disallowed if the following three

elements are established: (1) the party asserting the claim must be liable with the debtor on the

claim of a third party; (2) the claim must be contingent at the time of its allowance or

disallowance; and (3) the claim must be for reimbursement or contribution.239 Wedlake does not

dispute, and thus concedes, that the first element – that Old GM and GM Nova Scotia are co-

debtors who are jointly liable under the Notes – is satisfied.240 Instead, Wedlake focuses on the

latter two elements, and argues that the Nova Scotia Trustee Claim is neither a claim for

contribution nor a contingent claim. Wedlake’s arguments do not withstand scrutiny.

First, Wedlake’s argument that the Nova Scotia Trustee Claim is not a claim for

contribution ignores the plain language of the very statute that gives rise to its claim. As this

Court has recognized, “[w]hether a Claim is one for reimbursement or contribution depends on

its characterization under state or federal statutory law or common law.”241 Here, section 135

expressly provides that, upon a winding up, a member of a ULC is to “contribute to the assets of

the company.”242 Wedlake’s puzzling suggestion that the word “contribute” is used in the statute

in the “ordinary” sense, and not in the “particular sense applicable to 502(e)(1)(B),” finds no

support in the law. To the contrary, it is recognized that “[t]he plain meaning of the [1862

Companies] Act is a legal or equitable liability to contribute in the character of a partner.”243

239 In re Lyondell Chem. Co., 442 B.R. 236, 243 (Bankr. S.D.N.Y. 2011).
240 See GHW Brief at 26.
241 In re GCO Servs., LLC, 324 B.R. 459, 465 (Bankr. S.D.N.Y. 2005) (quoting L. King, et al.,
Collier on Bankruptcy, ¶ 502.06[2][a] (15th ed. Rev. 2003)); see also In re APCO Liquidating Trust, 370
B.R. 625, 631 (Bankr. D. Del. 2007).
242 N.S. Companies Act at § 135 (emphasis added).
243 In re European Society Arbitration Acts, (1878) 8 Ch D 679, at 708 (attached hereto as Index No.

Footnote continued on next page
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Wedlake cites to this Court’s decision in In re Chemtura Corp., 436 B.R. 286 (Bankr.

S.D.N.Y. 2010), in support of its argument that the Nova Scotia Trustee Claim is not a claim for

contribution within the meaning of section 502(e)(1)(B) because GM Nova Scotia has not yet

paid its underlying debt on the Notes.244 This argument is illogical. The payment of the

underlying debt is not necessary to establish a contribution claim against a co-debtor. Indeed, in

Chemtura, the Court held that the contribution claims at issue there satisfied each of the elements

of section 502(e)(1)(B), notwithstanding that the underlying claims had not yet been paid – a fact

that rendered the claims contingent.245

Further to this point, the Nova Scotia Trustee Claim is also most certainly a contingent

claim. As this Court recognized in Lyondell, “until and unless amounts are actually paid, the

claims for reimbursement or contribution with respect to those amounts remain contingent for

502(e)(1)(B) purposes.”246 Faced with the fact that GM Nova Scotia has not paid the Notes,

Wedlake is left to argue that the “theory that a claim is contingent until payment is made is

inapplicable here.”247 But Wedlake’s attempt to limit such a “theory” to CERCLA

environmental remediation cases where the underlying liability is subject to change finds no

basis in the law, and is contrary to the very purpose of section 502(e)(1)(B).

Indeed, Wedlake acknowledges in its brief that the purpose of the statute is “to ensure

that the estate will not be liable to the primary obligor and the guarantor for the same debt,” and

Footnote continued from previous page

17). As discussed in Section VI(B)(I), supra, the 1862 U.K. Companies Act was the model for the
provincial acts of several Canadian provinces, and continues to be for Nova Scotia.
244 See GHW Brief at 26.
245 In re Chemtura Corporation, 436 B.R. at 297.
246 In re Lyondell, 442 B.R. at 248.
247 GHW Brief at 27.
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to “prevent competition between a creditor and his guarantor for the limited proceeds in the

estate.”248 Simply put, Wedlake’s recognition of the purpose of section 502(e)(1)(B) cannot be

squared with its argument that the statute does not require disallowance of the Nova Scotia

Trustee Claim. Accordingly, because it is a contingent claim for contribution that is being

asserted to recover the same debt asserted under the Guarantee Claims, the Nova Scotia Trustee

Claim must be disallowed pursuant to Section 502(e)(1)(B) of the Bankruptcy Code.

VII. THE PORTION OF THE NOVA SCOTIA TRUSTEE CLAIM
THAT IS BASED ON THE SWAPS SHOULD BE DISALLOWED

A. The Swaps Were Not Assumed And Assigned To New GM

The Swaps were not assumed and assigned to New GM. The Sale Order sets forth the

“exclusive” procedures for the assumption and assignment of contracts in this case.249 Those

procedures were not followed with respect to the Swaps.250 In particular, notice was never sent

to GM Nova Scotia. Of greater significance, however, is New GM’s failure to identify the Swap

Documents in the assumption and assignment database.251 All parties agree that there are four

248 Id. at n.115; see In re APCO Liquidating Trust, 370 B.R. at 634 (“The sole purpose served by
section 502(e)(1)(B) is to preclude redundant recoveries on identical claims against insolvent estates in
violation of the fundamental Code policy fostering equitable distribution among all creditors of the same
class.’”) (quoting Juniper Dev. Grp. v. Kahn (In re Hemingway Transp., Inc.), 993 F.2d 915, 923 (1st Cir.
1993)).
249 As New GM specifically stated to the Court, the assumption and assignment procedures approved
in the Sale Order are the “exclusive procedures for the assumption and assignment of designated
executory contracts and unexpired leases.” See Motion (I) For Declaratory Relief Regarding The Status
Of A Certain Sublease Or, In The Alternative, Relief From The Assumption And Assignment Of A Certain
Sublease To GM Pursuant To Rule 60(b) And (II) To Rescind The Agreement To Resolve Objection To
Cure Notice Between GM And Knowledge Learning Corporation Dated August 14, 2009 at ¶ 8 (Bankr.
Dkt. No. 4895).
250 See Pl. Ex. 275, ¶ 10 (Sale Procedures Order) (Bankr. Dkt. No. 274) (as a condition to the
assumption of an executory contract, Old GM was required to provide an assumption and assignment
notice containing an objection deadline to the contracting counterparty, in the form attached as Exhibit D
to the Sale Procedures Order, with instructions for how to access the assumption and assignment
database).
251 Pl. Ex. 281 (email from R. Berkovich to E. Fisher dated Apr. 22, 2010, attaching excerpt from

Footnote continued on next page
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Swap Documents related to the Swaps: (i) a 1992 ISDA Master Agreement that is unsigned and

undated; (ii) a schedule to the ISDA Master Agreement dated as of October XX, 2001; (iii) a

July 10, 2003 confirmation relating to one series of Notes; and (iv) a July 10, 2003 confirmation

relating to the other series of Notes .252 New GM suggests that the identification of an “ISDA

Master Agreement dated October 15, 2001” in the assumption database sufficiently identified the

Swaps at issue here for assumption.253 But that document has no relation to these Swaps and is

presumably related to some earlier swap.254 Consistent with the above, New GM initially

acknowledged that it did not believe it had a right to the Swaps.255

B. The Swaps Were Expressly Excluded From The 363 Sale To New GM

Under the MSPA, Old GM retained all of its “right, title and interest in and to” and did

not “sell, transfer, assign, convey or deliver” to New GM, certain assets (the “Excluded

Assets”).256 The Swaps and swap liability constitute Excluded Assets under the MSPA.

Schedule 2.2(b)(iv) identifies 142 entities that were excluded from the sale to New GM (the

“Excluded Entities”).257 GM Nova Scotia is identified as an Excluded Entity, and Excluded

Footnote continued from previous page

assumption and assignment database).
252 See Pl. Ex. 315 (Nova Scotia Trustee Claim, Exhibit E (GHW0003704), copies of the swap
agreements (ISDA Master Agreement at GHW0003705; schedule at GHW0003729; confirmations at
GHW0003737 and GHW0003742)); see also Def. Ex. 22 (Weil notes that the “Master Agreement is just
the standard form 1992 ISDA”); Trial Tr. (8/7/2012), 35:3-36:25 (Wedlake).
253 NG Brief at 33-34.
254 See JSF, ¶ 6 (citing to Def. Ex. 11, the October 15, 2001 swap confirmation that all parties agree
is not one of the four Swap Documents relevant to this case).
255 GUC Brief at 82 n.359.
256 MSPA § 2.2(b). The MSPA makes clear that “the Purchased Assets shall not, and shall not be
deemed to, include the” Excluded Assets. Id.
257 See Notice Of Filing Of The Amended Master Sale And Purchase Agreement And Certain
Exhibits And Sections Of The Disclosure Schedule Thereto at Disclosure Sch. 2.2(b)(iv), ¶ 55 (Bankr.
Dkt. No. 2649). New GM incorrectly states that only four entities were excluded from the sale. NG Brief
at 34 n.44.
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Entities are within the definition of Excluded Assets.258

Section 2.2(b)(v)(ii) of the MSPA defines “Excluded Contracts” as all prepetition

executory contracts “that have not been designated as or deemed to be Assumable Executory

Contracts . . . or that are determined, pursuant to the procedures set forth in the Sale Procedures

Order, not to be assumable and assignable to” New GM (collectively, the “Excluded

Contracts”), “including any accounts receivable arising out of or in connection with any

Excluded Contact.”259 Because the Swaps were not assumed and assigned, they are Excluded

Contracts. As a result, the swap liability constitutes an account receivable arising out of or in

connection with the Swaps, and such receivable was expressly excluded from the sale to New

GM.

Further, section 2.2(b)(iii) of the MSPA states that Excluded Assets include all

receivables other than “Intercompany Obligations” (which the Swaps were not) “exclusively

related to any Excluded Assets.”260 Because the swap liability is purportedly an amount that

would, in the future, become due by GM Nova Scotia to Old GM, such amount constitutes a

receivable related to GM Nova Scotia. As a result, for this separate reason, the swap liability is

an Excluded Asset.261

C. The Swaps Are Not Purchased Assets Under The MSPA

New GM argues that the Swaps somehow constitute Purchased Assets under sections

2.2(a)(iv) and (xiii) of the MSPA. This argument fails. Section 2.2(a) provides, in relevant part,

258 MSPA § 2.2(b)(iii).
259 Id. at § 2.2(b)(vii) (emphasis added).
260 Id. at § 2.2(b)(iii). The Swaps were not “Intercompany Obligations” because no amount was
owed or due under the Swaps as of the closing of the 363 Sale.
261 Moreover, all claims relating exclusively to the Excluded Assets (i.e., all claims relating to GM
Nova Scotia or the Swaps) and all “financial arrangements” relating exclusively to the Excluded Assets
were not sold to New GM. See Id. at §§ 2.2(b)(x) and (xii).
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that the Purchased Assets “shall consist of the right, title and interest that” Old GM possesses in

certain assets “as the same may exist as of the Closing” but “in every case, excluding the

Excluded Assets.”

New GM’s contention that the swap liability constitutes an “intercompany obligation”

under section 2.2(a)(iv) of the MSPA “owed or due” to Old GM as of July 10, 2009 is

incorrect.262 It is undisputed that the swap liability was not owed or due as of such date. This

fact is confirmed by Wedlake’s admission that one reason for its purported “disclaimer” of the

Swaps in 2010 was because GM Nova Scotia’s liability related to the Swaps “could have

continued to grow.”263

New GM’s contention that claims under the Swaps were purchased under section

2.2(a)(xiii) of the MSPA is also incorrect. Section 2.2(a)(xiii) excludes from the universe of

Purchased Assets all claims that relate exclusively to the Excluded Assets. Because claims under

the Swaps relate exclusively to GM Nova Scotia, such claims were not included in the sale to

New GM.

D. Even If The Swaps Were Purchased
Contracts, New GM Assumed The Swap Liability

New GM contends that the Swaps were validly assumed and assigned, and, as a result,

the Swaps are deemed Purchased Contracts under section 2.2(a)(x) of the MSPA.264 Purchased

Contracts include all contracts other than the Excluded Contracts, including any executory

contract that was assumed and assigned. Assuming, arguendo, that the Swaps were assumed and

assigned and are therefore deemed to be Purchased Contracts, New GM necessarily assumed all

262 NG Brief at 34.
263 GHW Brief at 40.
264 See Statement Of Undisputed Material Facts In Support Of Motion For Summary Judgment Filed
By General Motors LLC at 29, ¶ 69(v) (Bankr. Dkt. No. 11851).
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liabilities under each Purchased Contract pursuant to section 2.3(a)(ii) of the MSPA.

It makes perfect sense that Old GM would be released from all obligations with respect to

Purchased Contacts that New GM acquired. This idea is confirmed by the language in the Sale

Order, which provides that Old GM has been “forever released from any and all liability under

the Purchased Contracts.” Thus, regardless of whether New GM has any rights in the Swaps, the

portion of the Nova Scotia Trustee Claim that is based on the Swaps is invalid and should be

disallowed.

E. The Express Provisions Of The Swaps Govern
Their Termination And Calculation Of Amounts Due

A separate and independent basis to disallow the Swaps is that they were not terminated

in accordance with their terms. Absent proper termination by the non-defaulting party (New

GM), no payment is due under the Swaps.265

Wedlake admits that the termination provisions set forth in the Swaps were not

followed.266 Instead, Wedlake contends that it is permitted under Canadian law to disclaim the

Swaps and thus disregard their express terms.267 Wedlake’s contention is disingenuous,

however, because Canadian law precludes the disclaimer of “eligible financial contract[s]” (e.g.,

Swaps).268 Further, Wedlake’s argument that it feared ongoing or personal liability is a fallacy

because, most importantly, Wedlake knew that it could not be exposed to any liability

whatsoever based on the Swaps due to the fact that, as discussed above, New GM assumed the

265 As discussed in Argument Section VII(B) of the GUC Brief, GM Nova Scotia’s purported
disclaimer in January of 2010 did not effect an early termination under the ISDA Master Agreement
entitling New GM to a claim for payment, because the ISDA expressly requires, among other things, that
the non-defaulting party issue a termination notice specifying the default and designating a future early
termination date – not a date before the time such notice is effective.
266 GHW Brief at 38-39.
267 Id. at 39-40.
268 Bankruptcy and Insolvency Act, RSC 1985, c. B-3, s. 65.11 (attached hereto as Index No. 18).
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swap liability in connection with the 363 Sale.269 Moreover, a non-defaulting counterparty’s

failure to promptly terminate a swap agreement amounts to a waiver of that right and precludes

such party from a chance to “play the market” once an event of default has occurred.270 By

sitting on its termination rights, New GM waived them.

Finally, if, for the sake of argument only, New GM does have a claim under the Swaps

against GM Nova Scotia, it certainly does not have a claim in the amount asserted. There is

simply no authority to suggest that a court will ignore the termination or damages provisions of a

contract solely because it was disclaimed in bankruptcy, and Wedlake has not cited a single case

in support of such a theory. As explained in the GUC Brief, New GM’s claim under the Swaps

disregards the contractually specified method for calculating amounts due in an effort to

improperly inflate the claim against Old GM.

VIII. THE JOINT STATEMENT OF FACTS
RELIES ON EXHIBITS NOT IN EVIDENCE

As set forth in the Appendix hereto, Defendants’ and New GM’s post-trial submissions

improperly rely upon certain exhibits that are not admitted into evidence.

269 Id. at 40.
270 In re Lehman Brothers Holdings Inc., No. 08-13555 (JMP), Hr’g Tr. at 111:23-112:2 (Dkt. No.
5261) (Sept. 15, 2009) (oral ruling on motion to compel Metavante Corp. to perform under an executory
contract).
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CONCLUSION

WHEREFORE, the GUC Trust respectfully requests entry of a judgment disallowing the

Disputed Claims in full, and granting such other relief as the Court deems just and proper.

Dated: New York, New York
July 11, 2013

Respectfully submitted,

By: /s/ Eric B. Fisher
Barry N. Seidel
Eric B. Fisher
Katie L. Weinstein
Mary Kim (admitted pro hac vice)
DICKSTEIN SHAPIRO LLP

Counsel for the Motors Liquidation
Company GUC Trust

09-50026-reg    Doc 12469    Filed 07/11/13    Entered 07/11/13 19:38:32    Main Document
      Pg 88 of 89



A-1

APPENDIX

References to the following exhibits in the Joint Statement of Facts should be struck as these
exhibits are not in evidence:

1. Def. Ex. 123 (p. 20, n. 106)
2. Def. Ex. 141 (p. 29, n. 164)
3. Def. Ex. 149 (p. 29, n. 164)
4. Def. Ex. 151 (p. 29, n. 164)
5. Def. Ex. 152 (p. 29, n. 164)
6. Def. Ex. 157 (p. 29, n. 164)
7. Def. Ex. 181 (p. 29, n. 164)
8. Def. Ex. 185 (p. 29, n. 164)
9. Def. Ex. 187 (pgs. 33, 34, n. 191, 201)1

10. Def. Ex. 496 (p. 21, n. 109)2

In addition, references to the following exhibits in the Joint Statement of Facts, which are not in
evidence, should be replaced with the exhibit numbers for duplicate exhibits that are in evidence:

1. Def. Ex. 111 (p. 18, n. 91) – replace with Pl. Ex. 93.
2. Def. Ex. 171 (p. 29, n. 164) – replace with Pl. Exs. 297 and 298.
3. Def. Ex. 172 (p. 29, n. 164) – replace with Pl. Ex. 421 (different Bates number but the

same email).
4. Def. Ex. 173 (p. 29, n. 164) – replace with Pl. Ex. 114 (different Bates number but the

same email).
5. Pl. Ex. 701 (p. 21, n. 113) – replace with Def. Ex. 498.

1 Def. Ex. 187 was used in the examination of Mr. Racich, but not moved into evidence.
2 Def. Ex. 496 was used in the deposition of Mr. Lopez, but not moved into evidence.
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øïèéî÷ ÔòÎò è Ý¸òß°°ò îëì

[COURT OF APPEAL IN CHANCERY]

In re PARAGUASSU STEAM TRAMROAD COMPANY. BLACK & CO.'S CASE.

1872 Dec. 11.
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*711 Francis Webb and Others, Trustees of the

Briton Medical, &C. Association v George

Whiffin and Others, Liquidators of the Acci-

dental, &C. Insurance Corporation (Limited)
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R.S.C. 1985, c. B-3, s. 77 Page 1

Canada Federal Statutes
Bankruptcy and Insolvency Act

Part IV — Property of the Bankrupt (ss. 67-101.2)
General Provisions

s 77.

Federal English Statutes reflect amendments current to June 6, 2012

Federal English Regulations are current to Gazette Vol. 146:13 (June 20, 2012)

77.
77(1) Contributory shareholders
Every shareholder or member of a bankrupt corporation is liable to contribute the amount unpaid on his shares
of the capital or on his liability to the corporation, its members or creditors, as the case may be, under the Act,
charter or instrument of incorporation of the company or otherwise.

77(2) Liability of contributory an asset
The amount that the contributory is liable to contribute under subsection (1) shall be deemed an asset of the cor-
poration and a debt payable to the trustee forthwith on the bankruptcy of the corporation.

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

END OF DOCUMENT

Copr.(c)West 2012 No Claim to orig.Govt.Works
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1967 CarswellOnt 144, [1967] 2 O.R. 565, 64 D.L.R. (2d) 457

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works

1967 CarswellOnt 144, [1967] 2 O.R. 565, 64 D.L.R. (2d) 457

Clarkson Co. v. Zhelka

Clarkson Co. Ltd. v. Zhelka et al.

Ontario High Court of Justice

Thompson, J.

Judgment: August 22, 1967

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: R. S. Joy, Q.C., and W. D. Lessmann, for plaintiff.

J. R. Denny, Q.C., and J. H. Gardner, for defendant Zhelka.

W. J. Smith, Q.C., for defendant, Industrial Sites & Locations Ltd.

Subject: Corporate and Commercial

Corporations --- Nature of corporation — Distinct existence — From owner

Nature of corporation — Distinct existence — From owner — General — One man company — Whether alter ego or

agent for incorporator — Liability of incorporator.

Plaintiff, trustee in bankruptcy of S., sought a declaration that certain land was held by defendants as trustee for

plaintiff. I. was a private company organized by S., and had conveyed the land to defendant Z., a sister of S. living with

him. She mortgaged it back to I. for a large amount on which no advances were in fact made. Plaintiff claimed that I.

was a mere sham or alter ego for S. and it or Z. held the land as trustee for S. Held, the action should be dismissed. The

evidence fell short of proving fraud or that I., although owned by S., was his mere alter ego. A controlling share in-

terest did not in itself establish that the company was only an agent. In questions of property, of acts done, rights

acquired or liabilities assumed, the company was an entity distinct from its incorporators. The company had not been

formed for the express purpose of doing an illegal act nor had those in control expressly directed a wrongful thing to be

done, so they were not personally liable.
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Thompson, J.:

1 In this action the plaintiff as trustee of George Alexander Selkirk, a bankrupt (to whom for the sake of brevity, I

shall refer as Selkirk), seeks a declaration that certain lands in the Township of North York in the Province of Ontario,

described in the statement of claim, are held by the defendants, or one of them, as trustee for the plaintiff and that a

certain mortgage thereupon from the defendant Zhelka to the defendant Industrial Sites and Locations Limited as

mortgagee, bearing date May 2, 1960, does not constitute a valid charge. The plaintiff prays for consequential judg-

ment vesting the lands in it as such trustee in bankruptcy, free and clear of encumbrance.

2 The determination of the issues involved revolves principally around a conveyance of the lands in question,

which are of substantial value, by the corporate defendant to the individual defendant, dated May 2, 1960, and reg-

istered September 15, 1960, as No. 399806 for the Township of North York (ex. 5).

3 The defendant, Zhelka, is a sister of Selkirk, the bankrupt, and resides with him, his wife and his family of four

children, at 299 Russell Hill Rd. in the City of Toronto. In fact the title to this residential property is in her name.

4 The plaintiff alleges that the corporate defendant, a private company incorporated under the laws of Ontario and

promoted and organized by Selkirk, was and is to all intents and purposes, not an independent trading unit, but is and

has been the mere agent of Selkirk and particularly with respect to the conveyance to Miss Zhelka.

5 It is urged in the alternative that the company, which for the purposes of convenience I refer to as "Industrial", is

a mere sham, cloak, or front for or the alter ego of Selkirk, kept alive and operated by him for his own personal

purposes and whose shareholders and directors, other than himself, are and have been his nominees and merely tools

in his hands. The plaintiff goes further and argues that Industrial is but one of a group of some several similar cor-

porations which constitute a Selkirk corporate family and whose business operations, interchange of assets, and in-

terrelated dealings, are wholly controlled and directed by him personally to the prejudice and confusion of his personal

creditors.

6 In essence, the Court is asked to rend the corporate veil, to pass beyond the line which separates Industrial as an

artificial person from its creator and controller Selkirk, and to declare it to be in reality Selkirk or his mere agent and

without legal entity as distinct from him, at least with relation to the lands involved.

7 The facts are complex and are made more so by the welter of contradiction throughout the evidence and the

consistently inconsistent conduct of the bankrupt and the individual defendant.

8 It was said of Selkirk in the case of Selkirk v. M.N.R., 63 D.T.C. 108 at p. 110 that:

... just about everyone who became associated with, or worked for, him suffered financially and would have been

better off never to have met him.
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9 In the instant case, had he deliberately set out on a course of perplexity, he could not have done better than he in

fact has. Be that as it may, the plaintiff's allegations are akin to those of fraud and the onus of proof lies heavily upon

it.

10 The resolution of the present issues, in my view, can be arrived at only by a detailed consideration of the

circumstances surrounding the attacked transaction between the defendants and the background facts relating to the

relationship of Mr. Selkirk to Industrial.

11 The plaintiff's allegations or theories with respect to the conveyance to Miss Zhelka are that the lands were

conveyed to her to hold in trust for her brother and there thus is a resulting trust in him; that the mortgage back from

her is not genuine and a mere pretence; and that the whole transaction was voluntary and without consideration and

was entered into with a view to preventing the property from falling into the bankrupt's estate and as a scheme between

Selkirk and the defendants to that end.

12 As previously intimated, the plaintiff contends that for the purposes of the impeached transaction, the grantor,

although nominally Industrial, is in reality Selkirk, or alternatively, that Industrial was merely his agent therein acting

upon his direction.

13 In order to trace the relationship of Selkirk to Industrial one must go back some years.

14 Selkirk, sometimes known as Zhelka, alias George Alexander, according to his wife, is a promoter of land

development. I prefer to call him simply a land trader.

15 For the purposes of carrying on such business he became a corporator of several companies. Statistically, the

following appears from the evidence:

16 On August 18, 1952, Langstaff Land Development Limited was formed. This is referred to in the case of

Selkirk v. M.N.R., supra, as being wholly owned by Selkirk, although his name does not appear as a director in the

corporate returns made to the Government, the last of which was made or filed in 1958.

17 In March, 1956, Fidelity Real Estate Limited was incorporated, and, although not originally a director, the last

return which was made in 1958 showed Selkirk, his father Fred Zhelka, and the defendant Cecile Zhelka, to be the

directors.

18 On April 19, 1956, he promoted the incorporation of Britannia Memorial Gardens Limited. The original di-

rectors were Roy A. Dunn, John N. Dunn and Marilyn McIntyre. No departmental returns have been filed.

19 He was instrumental in the incorporation of St. George Developments Limited on August 2, 1957. Marilyn

Edith Wooding (now his wife), Fedor Zhelka (apparently his father) and himself were named as the original directors.

This company too has filed no annual returns.
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20 Industrial was incorporated on August 6, 1958. The petition for incorporation was presented by St. George

Developments Ltd. which paid the incorporation fee. The first directors named were Joseph Daniel McNab, solicitor,

Margaret de Jean and Anne Heron. No annual returns under the Corporations Information Act, 1953 (Ont.), c. 21 [now

R.S.O. 1960, c. 72], have been filed and thus no change in directors indicated to the Government.

21 Despite the lack of information available from the public records, due to default in making returns, certain

additional facts with respect to Selkirk's relationship to these companies do appear from the evidence of certain of their

officers from time to time, including Mrs. Selkirk, the defendant Zhelka and three solicitors Mr. McIlwain, Mr.

Mortimer and Mr. W. Scott Burrill, employed by Selkirk at different times to administer the companies, two of whom

held offices therein.

22 In addition to the companies above named, Selkirk is said to have incorporated two or three other private

corporations, including one operating in Nassau and one known as Concord Sand and Gravel Limited.

23 This action, as originally framed, was against the defendant Zhelka alone, and when the trial had substantially

progressed, I deemed it necessary, by reason of the nature of the relief claimed, to add Industrial as a party defendant

pursuant to Rule 136. Upon resuming, after the addition of Industrial as a defendant, it appeared that a good many of

its books and records were not available for production; they were, for some undisclosed reason, under seizure by the

Department of the Provincial Treasurer. This was so of the original minute book of the company and apparently of the

share register, which Burrill said he at one time had prepared. Exhibit 44, purporting to be a minute book, is said to be

only a partial duplicate copy of the original minute book and not at all complete.

24 Minutes of the meetings of directors of December 26, 1959, and of February 6, 1960, indicate that Selkirk was

then president of the defendant company. Other evidence discloses that he never held or owned more than one qual-

ifying share of stock.

25 The minutes of December 26, 1959, further indicate that stock was allotted to the following persons in con-

sideration of past services during the years 1958 and 1959:

To Marilyn Selkirk, 100 shares, of the value of $200;

To Edna Heron [a secretary in the employ of Selkirk],

10 shares, of the value of $20; and

To Cecile Zhelka, 125 shares, of the value of $250.

26 The company never had money in its treasury by way of subscribed capital. Its one and only asset was a tract of

some 86 acres of land on Steeles Ave. between Dufferin and Keele Sts. in the Township of North York, a portion of

which are the lands now called into question.
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27 This it acquired through the negotiations of Selkirk, by grant from one Rosati on January 6, 1959 (ex. 39). An

option to purchase had originally been taken in the name of the secretary, Miss Heron, and which was assigned by her

to Industrial.

28 The affidavit of land transfer tax appended to the Rosati deed, indicates that the consideration for the transfer

was $342,122.26, of which $90,000 was paid in cash, $121,075 by way of the assumption of existing encumbrances

and the balance by way of mortgage back to the vendor. Industrial, being without money or other assets at the time of

the purchase, the moneys paid for the option and the extensions thereof were advanced by the associate company St.

George Developments Ltd. This was applied upon the purchase price and the balance of cash paid on closing of

$60,000 was advanced by another of the associated companies, Langstaff Land Developments Ltd. Promissory notes

or agreements for repayment (ex. 17), were given by Industrial to these associates and signed by Selkirk.

29 A further advance by another of the Selkirk companies, Britannia Memorial Gardens Ltd., in the sum of

$21,000 was made in March, 1960, to Industrial to assist it in its operations (ex. 18).

30 There is no indication that any of these advances were repaid as such, although Mrs. Selkirk testifies that the

Langstaff company did receive approximately $60,000 from Industrial in the year 1961, which was used by it in the

reduction of a mortgage to one Gotfrid upon lands in the Township of Markham, upon which mortgage he had

commenced foreclosure proceedings. These moneys were the proceeds of a mortgage upon the lands in question made

by the defendant Zhelka to one Max Gelberg (ex. 6).

31 In the meantime, in March, 1960, through the offices of Selkirk, Industrial sold and conveyed to the Munici-

pality of Metropolitan Toronto some 45 acres of the 85-acre parcel (ex. 3). The proceeds of this sale, some $260,000,

was used in discharging the existing encumbrances upon the land and in paying off a lien to the Province of Ontario for

arrears under the Corporations Tax Act, R.S.O. 1960, c. 73.

32 Then followed the conveyance from Industrial to Miss Zhelka on May 2, 1960 (ex. 5).

33 The property retained remained clear of encumbrance until the Gelberg mortgage was given by her on January

21, 1961 (ex. 6).

34 Subsequently, Mr. Gelberg in an action for redemption by Miss Zhelka, took foreclosure proceedings upon his

mortgage by way of counterclaim. That action was settled, following a sale to the Sun Oil Company Limited, nego-

tiated by Selkirk and approved of by the Court, of a 20-acre parcel of the lands for $150,000. This money was paid into

Court. The Gelberg mortgage and a further lien for corporation taxes to the Province of Ontario were satisfied. The

sum of $9,249.32 by way of adjustment of interest was paid to the defendant Zhelka. This in some unexplained manner

found its way into the general bank account of Fidelity Real Estate Ltd. (ex. 20).

35 I presume that the balance of the Sun Oil purchase price remains in Court. The parties to this action were all

parties in the Gelberg action (ex. 21).
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36 The defendant Zhelka pleads that the lands in question were conveyed to her as a trustee by her co-defendant

and in consideration of the sum of $120,000 as evidenced by a promissory note dated May 2, 1960, given by her to

Industrial. Her co-defendant, Industrial, pleads that the lands were conveyed to her in consideration of the mortgage

for $120,000 from her and a further promissory note made by her in its favour for $120,000. The corporate defendant

further pleads, in the alternative, that she holds the lands for it as trustee.

37 It is admitted that no moneys were advanced under the mortgage and from the evidence it appears that no

moneys have been paid upon the promissory note which is said to have been drawn for two years.

38 The mortgage document, ex. 7, bears date May 2, 1960, but was not registered until January 15, 1963. It first

came to light, apart from what knowledge the immediate parties to it may have theretofore had of it, if any, when

Industrial sought to prove a claim upon it as second mortgagee in the Master's Office in the Gelberg action in Feb-

ruary, 1963. This claim was supported by the affidavit of Mrs. Selkirk who purported to be president of Industrial at

that time.

39 Strenuous attacks are made upon this instrument by the plaintiff. Its authenticity is called into question, the

plaintiff contending that the signatures of the Commissioner taking the affidavits endorsed thereupon or appended

thereto, Mr. Scott Burrill, are simulated or feigned. Considerable evidence of handwriting experts was adduced in this

respect with a not uncommon contradictory result. Mr. Burrill, however, swears that the signatures are his and are

genuine. Both he and Mrs. Selkirk testify that the mortgage was not sooner registered as efforts were being made to

raise money upon the land by way of mortgage elsewhere and it was desired that no prior encumbrance should appear

upon the title. This is consistent of course with the fact that the mortgage was a mere pretence.

40 While I entertain some skepticism about this document, I am not prepared, in the light of the contradictory

evidence presented, to hold that it was not genuinely executed or that it was an afterthought.

41 However that may be, I am convinced from the evidence which I accept that this instrument was never intended

to operate as a mortgage or as a genuine security upon the lands for any sum of money whatsoever.

42 I am satisfied that it was intended as a mere device, as was also the promissory note of the individual defendant,

to be used in case of necessity for the purpose of defeating, hindering or delaying the creditors or prospective creditors

of Industrial from recovery of their claims.

43 Mrs. Selkirk, who became president of the company shortly thereafter, and Burrill, who became the secretary,

both testify that Industrial was involved in extensive litigation and that as a result of this, it was determined to convey

the lands to Miss Zhelka and that she holds them for the company as a trustee. Miss Zhelka herself states, in one

instance, that her brother informed her that this was the reason these lands were being transferred to her.

44 I unhesitatingly conclude that the conveyance to Miss Zhelka and the entire transaction with her was without

consideration and voluntary and entered into with the intention of protecting the lands against resort thereto by the

creditors and others having claims against Industrial. Undoubtedly, Selkirk was the moving factor behind the whole

plan.
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45 The weak attempt of Mrs. Selkirk to explain the reason for the mortgage and promissory note was deplorable in

view of her previous affidavit in support of Industrial's claim.

46 Miss Zhelka's many contradictory assertions as to the reason for the conveyance and as to the capacity in which

she holds the lands served only to convince me that she had little idea of what the entire matter was about, but that she

was prepared to go to any length to do her brother's bidding and to meet what she considered to be his convenience or

advantage.

47 No doubt her statement upon cross-examination in the Gotfrid action to the effect that she held the lands in

question for her brother has sparked this entire litigation (ex. 11). She, of course, now states at trial that she holds as a

trustee for Industrial.

48 It is significant that the instrument of conveyance itself (ex. 5) is absolute in form and that the expressed

consideration is nominal. The affidavit of land transfer tax is made by Selkirk; no mortgage back is mentioned; and the

explanation therein given is that the grantor has held the lands as trustee for the grantee and is now transferring title.

Mr. Burrill states that he drew the affidavit and that this explanation was inserted by him at Selkirk's dictation, but that

he, Burrill, made an error in that he reversed or transposed the terms "grantor" and "grantee". I do not accept this

statement. To give effect to it would render the explanation unintelligible. As it stands it is consistent with the avowed

purpose of the transaction so that it might be indicated to others that Industrial held only as trustee and had no bene-

ficial interest in the lands which might be exigible.

49 It is my view that there is a resulting trust in Industrial and that it never was intended that Miss Zhelka should

take any beneficial interest in the property conveyed; and that despite the fact that she subsequently mortgaged the

lands to Gelberg for the convenience of one of the associated companies.

50 I have no doubt that the conveyance is open to attack by the creditors of Industrial under the Statute of Eliz-

abeth, 13 Eliz., c. 5, now the Fraudulent Conveyances Act, R.S.O. 1960, c. 154. The Court would not lend its assis-

tance, however, to the grantor in the recovery of the property, were it sought by Industrial upon the principle of the

maxim in pari delicto, potior est conditio possidentis: Mundell v. Tinkis (1883), 6 O.R 625; Scheuerman v. Scheu-

erman (1915), 10 W.W.R. 379, 52 S.C.R. 625, 28 D.L.R. 223.

51 Even if the plaintiff were successful in its contention that Industrial is merely the agent or the alter ego of

Selkirk, it is doubtful whether the plaintiff claiming through Selkirk, the bankrupt, could acquire any greater rights

than he could in the face of the maxim quoted. It is also questionable as to whether, in that event, it could avoid the

transaction under the general policy of the bankruptcy law or as a "settlement" within the meaning of s. 60 of the

Bankruptcy Act, R.S.C. 1952, c. 14. It would, however in such event, be open to attack by the trustee as a conveyance

fraudulent as against creditors of the debtor.

52 These considerations, however, become academic by reason of the fact that the plaintiff does not attack the

transaction as a settlement or otherwise under the Bankruptcy Act, nor as a conveyance fraudulent against the debtor's

creditors. The case is framed upon the premise that the property is held by the defendants or one of them as agent or
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trustee for the debtor and that it constitutes part of his estate or property passing to the plaintiff upon bankruptcy.

53 Such considerations become still more academic in the light of the view I ultimately adopt as to the relationship

between the debtor Selkirk and Industrial.

54 There can be little doubt that the companies forming Selkirk's corporate structure were interrelated in the sense

that there were transfers of assets from one to another or advances of money as between them, although none of them

was a subsidiary of another in the true sense of the word.

55 It equally appears from the evidence that the only person to benefit financially from or to receive moneys

arising from their operation was Selkirk himself.

56 The picture as to their procedures, however, is not altogether clear. The absence of records leaves substantial

gaps in the evidence. Selkirk, himself, the one who, if he would, could have thrown much light upon the scene, was not

called as a witness. Too much has been left to unsafe conjecture and frequently that which might have developed into

proof has become arrested on the border of suspicion.

57 It does appear that Selkirk resigned as president of Industrial on May 31, 1960. His resignation was accepted at

a meeting of the shareholders on June 2, 1960, the minutes of which recite that his qualifying share had been turned in

for cancellation and had been transferred to W. Scott Burrill in order to maintain the required minimum number of

shareholders.

58 Burrill states that there was no consideration passing for the transfer. Selkirk was adjudged a bankrupt on

September 29, 1960, upon a petition filed on June 21, 1960. It may well be that this transfer of his share is void as

against the trustee, the plaintiff, and that Selkirk's interest in the company, whatever it may be passes as part of his

property to his trustee.

59 After his resignation as president, the defendant Zhelka, already a shareholder, was elected a director. Fol-

lowing his resignation, Selkirk was named as manager of the company and a resolution of the directors of October 20,

1961 purports to confer upon him wide powers with relation to the company's business and even goes so far as to

purport to reinstate him as a director and officer in the event that he should be successful in a pending appeal from the

receiving order against him.

60 He is even found, despite his resignation and his disqualification as a director by reason of his bankruptcy,

signing the Gelberg mortgage in January, 1961, as president of the company.

61 With respect to the associated companies, Selkirk appears as a director of St. George Developments Ltd. in

1957 and as a director of Fidelity Real Estate Ltd. in 1958. His interest by way of stock in any of the other companies,

except Industrial, is not disclosed by the evidence. There is some indication that he was at times the sole signing

officer of Langstaff Land Development Ltd. and St. George Developments Ltd.
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62 It would appear from the report of the decision in Selkirk v. M.N.R., supra, that in 1952, the Langstaff company

was wholly owned by him and that he conveyed a portion of the Markham Township land acquired by him to it, for a

consideration, a large part of which had not been paid by April, 1960. It is there stated that in 1952 Langstaff had no

money. This, however, was not the situation by the year 1959, for at that time Langstaff advanced to Industrial some

$60,000 to enable it to purchase the Steeles Ave. property.

63 While the reported reasons for judgment of the Tax Appeal Board in that case indicate that Langstaff, for the

purposes of the matters there being considered, was but the agent of Selkirk rather than functioning as a separate

entity, this was not one of the issues raised nor was it argued as such and is mere obiter. As appears from the evidence

in the instant case, and as already stated, that situation, in any event, had been altered by the year 1959. In fact the

witness Mr. Lloyd A. May, a solicitor who acted in the Gotfrid action, states that by the year 1961, the Markham

Township property, which had been originally owned by Selkirk, had found its way into the hands of St. George

Developments Ltd., not Langstaff, with the exception of two lots which were then owned by the defendant Zhelka.

64 The evidence clearly demonstrates that George A. Selkirk always had and retained in fact complete control

over all these companies upon which the evidence touches. He dictated the corporate policy in each case and was the

moving and directing force in all of their business operations. The directors and officers, and particularly in the case of

Industrial, were his nominees, including members of his immediate household and family, and were subject to his

influence and I have no doubt to his domination. To all intents and purposes Industrial and its associated companies

were one-man companies.

65 In reaching such conclusions, I am, I may say, quite uninfluenced by any alleged admissions or statements said

to have been made by Selkirk. There are instances throughout the evidence of statements alleged to have been made to

others by him. He is not a party to the action and such could not form admissible evidence for the plaintiff. Either one

must consider them as entirely hearsay or as self-serving statements.

66 We are here, of course, primarily concerned only with Selkirk's relationship to Industrial. His connection with

the other companies and their interconnection with Industrial is only of importance in so far as it may tend to establish

a pattern of conduct. Industrial, despite its default in Government returns and irregularity in its proceedings, was

regularly incorporated and has been kept alive as a corporate entity. Its charter has not been revoked under s. 326 of the

Corporations Act, R.S.O. 1960, c. 71, although, apparently, it has been under departmental investigation. In 1963, it

was still being taxed and some $14,000 levied against it under the Corporations Tax Act (ex. 21).

67 There is no evidence to indicate that when Industrial was incorporated in 1958, that Selkirk was insolvent; and

nowhere is evidence to be found tracing any of Selkirk's personal assets into the hands of Industrial. The only indi-

cation that any of his personal assets passed into any of his companies is in the dictum in Selkirk v. M.N.R. earlier

referred to. There is no intimation that at that time Selkirk was insolvent or that the transfer was in any way irregular or

questionable. It does appear that later the Langstaff company advanced moneys to Industrial, but by the same token, it

appears that Industrial still later advanced or repaid to Langstaff an approximately equal sum. I can see nothing un-

lawful or illegal per se, as against the personal creditors of Selkirk, in these interchanges of funds between companies.

Even if there were an unlawful element, the only persons who were injured or damnified would be the shareholders or

creditors of the companies involved. It is true that Selkirk has benefited personally from activities of his companies in
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dealings or transactions of questionable validity.

68 Industrial seldom had a bank account. Rental from the buildings upon the lands in question was received by his

nominee or nominees rather than by Industrial. None of it, however, has been traced into his own hands, although one

might suspect that some of it at least did reach him. In any event, only a small portion of it accrued due and was paid

before his bankruptcy.

69 Fidelity Real Estate Ltd. appears recently to be the only one of the companies operating with a bank account

and Industrial was indirectly the recipient of some of its funds.

70 The moneys paid to Miss Zhelka upon the settlement of the Gelberg action, some $9,249, went into the Fidelity

bank account. These were really the funds of Industrial. Out of that account were paid some of Selkirk's personal bills

for clothing, a retaining fee to a solicitor acting for him upon a criminal charge or charges of fraud pending against him

and a sum offered by him by way of restitution in connection with such charge.

71 Whether Selkirk was entitled to moneys by way of salary or otherwise from Fidelity does not appear. If he was,

at the time of such payments, a director of Fidelity as he once was, and the moneys were merely a loan or an advance

to him, the transaction of course would fall within the prohibition of the Corporations Act respecting loans to

shareholders.

72 The sum and substance of all this is that Selkirk has received some comparatively minor benefits from the

operation of his companies and at times in a manner which, so far as regularity is concerned, is questionable. An aura

of suspicion has been cast about him. I have no doubt that where his personal advantage is concerned he would go a

long way.

73 But the question remains, in what way has his association with his corporate offspring injured, defeated or

prejudiced his personal creditors? Apart from a small portion of the rents which he may have received, if any, from the

buildings on the Steeles Ave. lands, it would appear that all benefits have accrued since his bankruptcy and really fall

into the category of after-acquired property, to which recourse by the trustee is under the provisions of the Bankruptcy

Act.

74 This is not a case where a debtor or a prospective debtor has transferred his own assets to a corporation of his

making for the purpose of avoiding existing personal liabilities or obligations; nor is it a case where he has personally

made a secret or clandestine profit by such a transfer.

75 There is here no claim or complaint by any creditor, if such there now be, of Industrial or its associated

companies, nor by any director or shareholder.

76 In a critical analysis of the situation, one asks oneself just where is any fraud upon Selkirk's personal creditors

being perpetrated by the operation of his companies and his conduct with relation thereto? To me the evidence falls

short of establishing that.
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77 No doubt his creditors are disappointed at their inability to have access to his corporate assets and particularly

where he himself is reaping some financial benefit therefrom. But that must of necessity be, so long as the Legislature

provides for and encourages the formation of private corporations. Without such, of course, enterprise and business

adventure would be stifled. Limited liability is one of the landmarks of incorporation.

78 The plaintiff as trustee in bankruptcy for some reason apparently has not seen fit to follow any funds reaching

the hands of his debtor as after-acquired property nor to intervene with respect thereto.

79 The cases in which the Courts, both in this Province and in England, have seen fit to disregard the corporate

entity or personality, and instead to consider the economic realities behind the legal facade, fall within a narrow

compass. The Legislature, in the fields of revenue and taxation, and particularly with respect to true subsidiaries, has

made much greater departure in this respect. Such cases as there are, illustrate no consistent principle. The only

principle laid down is that in the leading case of Salomon v. Salomon & Co., Ltd., [1897] A.C. 22; and in general such

principle has been rigidly applied. Briefly stated, it is that the legal persona created by incorporation is an entity

distinct from its shareholders and directors and that even in the case of a one-man company, the company is not an

alias for the owner.

80 The exceptions would appear to represent refusals to apply the logic of the Salomon case where it would be

flagrantly opposed to justice.

81 Counsel have presented me with an exhaustive review of these authorities. I can see no useful purpose in here

reiterating it. The conclusions to be drawn from the cases as a whole were well stated by Mr. Justice Masten in his

article on "'One Man Companies' and their Controlling Shareholders" at 14 Can. Bar Rev. 663 (1936), where he

discusses the authorities.

82 In questions of property and capacity, of acts done and rights acquired or liabilities assumed, the company is

always an entity distinct from its corporators. It is not an alias or a sham and the principle of the Salomon case stands

unimpaired.

83 If a company is formed for the express purpose of doing a wrongful or unlawful act, or, if when formed, those

in control expressly direct a wrongful thing to be done, the individuals as well as the company are responsible to those

to whom liability is legally owed.

84 In such cases, or where the company is the mere agent of a controlling corporator, it may be said that the

company is a sham, cloak or alter ego, but otherwise it should not be so termed.

85 Whether an individual has constituted the company his agent is a question of fact in each case. A controlling or

total share interest does not in itself establish such agency. Due regard must be had to law of principal and agent

relating to the formation of the relationship.
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86 Although the instant case may be close to the line, the plaintiff has failed to satisfy me that I should declare

Industrial to be his alter ego or his mere agent for the conduct of his personal business or for the purposes of the

conveyance in question to the defendant Zhelka. In the result, the action must be dismissed.

87 As I have previously intimated, I think the defendant Zhelka has invited these proceedings. I fail to see how the

plaintiff, as trustee for the creditors of Selkirk, could afford to stand idly by in the face of her earlier statement in the

Gotfrid action that she was holding the lands in question for her brother. It was, as events have proven, a false

statement, or at least a totally irresponsible one; but the plaintiff in my view on the strength of it was justified in

seeking judicial investigation of the whole matter.

88 In view of the relationship between the defendants and of the fact that the alternative plea by the corporate

defendant that Miss Zhelka holds the lands in trust for it is virtually a plea asserting its own fraud against its creditors,

I do not feel that it should have costs.

89 Under the circumstances there will be no order as to costs and the action will therefore be dismissed without

costs.

END OF DOCUMENT
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Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co.
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and Canada Life Mortgage Services Ltd. (defendants / moving party)
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Subject: Civil Practice and Procedure

Corporations --- Nature of corporation — Distinct existence — Lifting the corporate veil

Corporations — Nature of corporation — Distinct existence — Lifting the corporate veil — Defendant parent and

wholly-owned subsidiary being completely separate entities — Parent company not having any control over subsid-

iary nor involved in any way with plaintiff's dealing with subsidiary — No basis existing for piercing corporate veil.

The plaintiff made 54 mortgage loans between 1983 to 1989 which had been arranged by the defendant. A number of

those mortgages had fallen into default in an alleged loss of approximately $60 million. The plaintiff alleged that the

defendants owed it a duty to do the underwriting for the loans and that it failed to do so. The plaintiff sued the de-

fendants for damags for breach of contract, breach of fiduciary duty, fraud, misrepresentation and negligence. One of

the defendants was the wholly owned subsidiary of the other. The plaintiff asserted that the parent company is liable

for the wrongs of its subsidiary. The parent company moved for summary judgment dismissing the action against it on

the basis that there was no triable issue as to its liability to the plaintiff. The plaintiff contended that there existed a
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basis for piercing the corporate veil, and for holding the parent company liable as an accessory to a breach of fiduciary

duty of its subsidiary and liable as an accesory for the alleged misrepresentation of the subsidiary.

Held:

The motion was granted.

The parent company satisfied the onus of demonstrating that there was no genuine issues for trial respecting its lia-

bility to the plaintiff. The subsidiary and parent companies had their own head offices and branch offices, their own

bank accounts and were managed and operated independently of one another. There was an arm's length relationship

between the defendants. There was no evidence that any officer, employee or agent of the parent company was in any

way involved with the dealings between the plaintiff and the subsidiary. There was no basis for piercing the corporate

veil as there existed no principal-agent relationship between the two defendants. The parent did not control the sub-

sidiary and there was no evidence to indicate any involvement in the impugned transactions between the plaintiff and

the parent company. The plaintiff failed to demonstrate that there existed any triable issues with respect to the parent

company's liability on the basis of its being an accessory to a breach of fiduciary duty or a misrepresentation.

Cases considered:

Air Canada v. M & L Travel Ltd. (1993), 50 E.T.R. 225, 159 N.R. 1, [1993] 3 S.C.R. 787, 67 O.A.C. 1, 15 O.R.

(3d) 804 (note), 108 D.L.R. (4th) 592 — considered

Aluminum Co. of Canada v. Toronto (City), [1944] S.C.R. 267, [1944] 3 D.L.R. 609 — referred to

Australian Securities Commission v. A.S. Nominees Ltd. (1995), 133 A.L.R. 1 — referred to

B.G. Preeco I (Pacific Coast) Ltd. v. Bon Street Holdings Ltd. (1989), 4 R.P.R. (2d) 74, 37 B.C.L.R. (2d) 258, 43

B.L.R. 67, (sub nom. B.G. Preeco I (Pacific Coast) Ltd. v. Bon Street Developments Ltd.) 60 D.L.R. (4th) 30

(C.A.) — applied

Bank of Montreal v. Canadian Westgrowth Ltd. (1990), 102 A.R. 391, 72 Alta. L.R. (2d) 319 (Q.B.) [affirmed

(1992), 2 Alta. L.R. (3d) 221, 135 A.R. 49, 33 W.A.C. 49 (C.A.)] — referred to

Barnes v. Addy (1874), 9 Ch. App. 244 (C.A.) — referred to

Clarkson Co. v. Zhelka, [1967] 2 O.R. 565, 64 D.L.R. (2d) 457 (H.C.) — distinguished

Covert v. Nova Scotia (Minister of Finance), [1980] 2 S.C.R. 774, 8 E.T.R. 69, (sub nom. Jodrey Estate v. Nova

Scotia) 41 N.S.R. (2d) 181, 32 N.R. 275, (sub nom. Jodrey v. Nova Scotia (Minister of Finance)) [1980] C.T.C.

437 — distinguished

Gold v. Rosenberg (1995), 9 E.T.R. (2d) 93, 129 D.L.R. (4th) 152, 86 O.A.C. 116, 25 O.R. (3d) 601 (C.A.) —
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Gregorio v. Intrans-Corp. (1994), 4 M.V.R. (3d) 140, 18 O.R. (3d) 527, 72 O.A.C. 51, 115 D.L.R. (4th) 200, 15

B.L.R. (2d) 109 (C.A.) [additional reasons at (1994), 15 B.L.R. (2d) 109n (Ont. C.A.)] — considered

Kosmopoulos v. Constitution Insurance Co., 22 C.C.L.I. 296, [1987] 1 S.C.R. 2, (sub nom. Kosmopoulos v.

Constitution Insurance Co. of Can.) [1987] I.L.R. 1-2147, 74 N.R. 360, 21 O.A.C. 4, (sub nom. Constitution

Insurance Co. of Can. v. Kosmopoulos) 34 D.L.R. (4th) 208, (sub nom. Kosmopoulos v. Constitution Insurance

Co.) 36 B.L.R. 233 — considered

Pizza Pizza Ltd. v. Gillespie (1990), 75 O.R. (2d) 225, 45 C.P.C. (2d) 168, 33 C.P.R. (3d) 515 (Gen. Div.) —

referred to

Royal Brunei Airlines Sdn Bhd v. Tan, [1995] 3 W.L.R. 64 (P.C.) — referred to

Salomon v. Salomon & Co., [1897] A.C. 22, [1895-99] All E.R. Rep. 33, 4 Mans. 89 (H.L.) — applied

W.D. Latimer Co. v. Dijon Investments Ltd. (1992), 12 O.R. (3d) 415 (Gen. Div.) — referred to

801962 Ontario Inc. v. MacKenzie Trust Trust Co., [1994] O.J. 2105 [unreported] — considered

1061590 Ontario Ltd. v. Ontario Jockey Club (1995), 43 R.P.R. (2d) 161, 16 C.E.L.R. (N.S.) 1, 21 O.R. (3d) 547,

77 O.A.C. 196 (C.A.) — referred to

Statutes considered:

Competition Act, R.S.C. 1985, c. C-34

s. 36(4)referred to

s. 52(1)considered

MOTION for summary judgment dismissing action against moving party for disclosing no genuine triable issue.

Sharpe J.:

Introduction

1 In the period 1983 to 1989, the plaintiff, Transamerica Life Insurance Company of Canada, made fifty-four

mortgage loans which were arranged by the defendant Canada Life Mortgage Services Ltd. ("CLMS"). A number of
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the mortgages have fallen into default, resulting in an alleged loss of some $60 million. Transamerica asserts that

CLMS owed it a duty to do the underwriting (due diligence, risk assessment and analysis) for these loans, that CLMS

failed in that regard, and that Transamerica has suffered loss as a consequence. In its claim against CLMS,

Transamerica pleads breach of contract, breach of fiduciary duty, fraud, misrepresentation and negligence. CLMS

denies that it owed Transamerica any duty to underwrite the loans, asserts that it acted throughout simply as a mort-

gage broker, and contends that it was for Transamerica to do its own underwriting and due diligence with respect to the

loans in question.

2 CLMS is the wholly owned subsidiary of The Canada Life Assurance Company. Transamerica asserts that

Canada Life liable for the wrongs of CLMS on a variety of grounds and has joined Canada Life as a defendant to this

lawsuit. Canada Life asserts that it had nothing to do with the mortgages in question and that there is no basis for the

claim that it is legally responsible for the alleged wrongs of its wholly-owned subsidiary, CLMS. Canada Life brings

this motion for summary judgment on the grounds that Transamerica had failed to show that there is a triable issue as

to Canada Life's liability and asks that the action against it be dismissed.

Issues

3 Transamerica bases its claim against Canada Life on three grounds which, it asserts, permit the court to look

behind the separate corporate existence of CLMS and attach liability to its sole shareholder, Canada Life. These

assertions give rise to the following issues on this motion for summary judgment.

1. Is there a basis for "piercing the corporate veil" and holding Canada Life liable for the acts of its wholly owned

subsidiary, CLMS?

2. Is there a basis for holding Canada Life liable as an accessory to a breach of fiduciary duty by CLMS?

3. Is there a basis for holding Canada Life liable for the alleged misrepresentations of CLMS either at common

law, or under the Competition Act?

Facts

4 CLMS was incorporated in 1974 to carry on business as a mortgage correspondent and general financial agent.

Before the creation of CLMS, Canada Life had regularly invested in mortgages originated by its branch offices. The

branches produced more mortgage investment opportunities than Canada Life could handle and Canada Life decided

to incorporate CLMS to carry on the business of mortgage correspondent and to deal with both Canada Life and other

institutional investors. As CLMS was to be a wholly owned subsidiary, governing legislation required Canada Life to

obtain the consent of the Department of Insurance, now Office of the Superintendent of Financial Institutions

("OFSI"), to its incorporation. The Department of Insurance was satisfied that the proposed business of CLMS was

ancillary to the business of insurance as required by s. 65 of the Canadian and British Insurance Companies Act. Henry

Heft, the employee of the Department of Insurance who dealt with the CLMS matter, testified that under the legisla-

tion, the Department was not interested in the way in which CLMS carried on its business, but only that it was an-

cillary to the business of insurance, that Canada Life's investment was not unreasonable and properly accounted for,
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and that CLMS did not exceed the powers it was given under its letters patent. It was Heft's understanding that the

activity of a mortgage correspondent was to "be there for the service of people wanting to invest funds, and also for the

service of people looking for the funds." The Department took no interest in whether the borrower or the lender paid

CLMS a fee and knew that CLMS would be dealing with borrowers in all aspects of the proposed mortgage business.

Para. (a)(ii) of the CLMS objects provides:

to assist in the development, financing, construction and promotion of various real and immoveable properties,

including research and feasibility studies relating to commercial, industrial, residential and public and private

undertakings.

Heft understood this to refer to providing or obtaining financing for owners of real estate, in other words, borrowers.

5 It was Heft's evidence that the Department was not concerned about CLMS engaging in the business of assisting

borrowers. Heft also testified that the Department did not address the particular matter of whether the due diligence

review, analysis and risk assessment was the function of the insurance company lender or CLMS as mortgage broker.

It was, however, his own personal understanding that this would be the responsibility of the lender.

6 In March 1981, Transamerica and CLMS established a "Master Agreement" to govern their relationship, and in

the period to 1989, Transamerica invested in 54 mortgages originated by CLMS pursuant to this agreement. The terms

of this agreement do not specifically provide that CLMS is to perform any underwriting function on Transamerica's

behalf. CLMS takes the position that the agreement excludes this duty and asserts that is does not engage in the

business of underwriting mortgage loan proposals for any lender. CLMS has an agreement with Canada Life in terms

virtually identical to the Transamerica agreement and Canada Life does its own due diligence, review and risk as-

sessment of proposed loans and does not look to CLMS to perform this function. The interpretation of the agreement

and the nature of the relationship between CLMS and Transamerica is hotly disputed as Transamerica takes the po-

sition that CLMS was responsible for the underwriting function with respect to the loans it made.

7 The relationship between CLMS and Canada Life is as follows. CLMS has its own head office and branch

offices distinct from those of Canada Life. CLMS has its own bank accounts. It is and was managed and operated

independently of Canada Life. CLMS management exercises independent discretion in conducting the business of

CLMS. Apart from the president, the senior management of CLMS is independent of Canada Life. Two

vice-presidents have overall responsibility for the affairs of CLMS. The president of CLMS is a Canada Life em-

ployee. He spends a very small percentage of his time on CLMS business and he plays no role on the day to day

management of CLMS. While his salary is paid by Canada Life, the portion of it attributable to the time he spends on

CLMS business is charged back to CLMS. Canada Life does provide CLMS with certain administrative services,

including payroll, salary records and legal services. The cost of these services is billed to CLMS by Canada Life, and

responsibility for hiring, promotion and remuneration of CLMS employees remains that of CLMS management. All

members of the CLMS board of directors and the president of CLMS are senior executives of Canada Life.

8 Canada Life and CLMS take the position that the exigencies of the market required there to be an arm's length

relationship between the two companies. They contend that prospective lenders, including Transamerica, were con-

cerned that Canada Life would be in a favoured position and "cherry-pick" the best investments, and for that reason,
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CLMS was operated as a business entirely separate and independent of Canada Life.

9 The individual who dealt directly with Transamerica during the relevant period, Stuart Pearson, was the branch

manager of the Toronto Regional Branch. He reported to Tom Deegan, one of the two vice-presidents. Pearson and

Deegan were both employees of CLMS and neither had any duties or responsibilities to Canada Life. The affidavit of

J. Gordon Fleming, President and Chairman of the Board of CLMS from 1984 to 1994 describes the involvement, or

lack thereof, of Canada Life in the dealings between CLMS and Transamerica:

All business dealings between CLMS and Transamerica were conducted by CLMS employees directly with

Transamerica employees. There has been absolutely no involvement in the business dealings between CLMS and

Transamerica by directors, officers or employees of Canada Life other than the presence of representatives of

Canada Life in discussion with Transamerica about this litigation commencing in 1992. There was never any

involvement in the actual business dealings between CLMS and Transamerica that gives rise to this litigation by

the directors, officers or employees of Canada Life not indeed was there even any knowledge of it by them.

10 There is no evidence, subject to what follows relating to certain meetings in 1989, that Mr. Fleming or any

other Canada Life officer or employee were involved in any way in the dealings between CLMS and Transamerica.

The relationship between CLMS and Transamerica was not discussed by the Board of Directors of CLMS. Apart form

six letters from the legal department of Canada Life, acting in the capacity of solicitors for CLMS, there is no evidence

of any communication whatsoever between Canada Life and Transamerica in relation to the transactions at issue in

this suit prior to the initiation of proceedings.

11 As noted already, the president of CLMS, Mr. Fleming and his predecessor, R.D. Radford, were the only

officers of CLMS who were also officers of Canada Life. There is no evidence to suggest that Mr. Radford was aware

of or involved with Transamerica. Fleming's involvement prior to the initiation of proceedings was as follows. In

1989, senior officers from Transamerica's parent came to Toronto to conduct a review of the mortgage investment

practices and procedures of Transamerica. The inferences to be drawn from this review is a matter of dispute between

CLMS and Transamerica. Transamerica takes the position that this review should have made it apparent to CLMS that

Transamerica was relying on CLMS for underwriting advise in relation to the mortgages in which it was investing.

CLMS takes the position that the review suggested otherwise and points to the fact that a report of the review recog-

nized that Transamerica should not be relying on CLMS for underwriting but rather should ensure it had internal

capacity to perform that function. The significance of this review will be an issue for trial as between CLMS and

Transamerica. For the purposes of this motion, Transamerica argues that there is evidence that Fleming became aware

of the review and that his failure to set the record straight as to the nature of the service being provided by CLMS to

Transamerica is sufficient to fix liability on Canada Life. The only evidence of Fleming's awareness is as follows. The

defendants have produced an extract from a minute of a CLMS management meeting of June 28, 1989, of Fleming and

the two vice-presidents, Curtin and Deegan:

Mr. Fleming was advised of a visit from the Senior Vice-President of Transamerica who was conducting an

"underwriting audit" of their mortgage dealings in Canada. Attending the meetings were Joseph Barbieri, Bob

Clarke and myself.
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Transamerica was interested in mortgage financing in Canada and their questions were mainly directed to types of

financings, building construction, appraisals, etc. There was no criticism or our services either from the branch or

head office.

12 Transamerica takes the position that this is sufficient to fix Fleming, and through Fleming, Canada Life, with

knowledge of the breach of contract, breach of fiduciary duty, and misrepresentations alleged against CLMS. In my

view, this assertion reads far more into the minute than is warranted by the minute itself and by the balance of the

evidence surrounding the meetings of the visiting Transamerica executives. Fleming denies that he was told that

Transamerica thought that CLMS was doing the underwriting. It was his evidence that during the course of a meeting

that lasted about two minutes, he was told that CLMS had had a visit from Transamerica. He stated that he is almost

certain that this was the first time he learned that CLMS was doing business with Transamerica and that he considered

it to be a routine matter for an investor to come to learn more about the mortgage market in Canada. He agreed that if

he had been made aware that Transamerica was operating under the mistaken impression that CLMS was doing the

underwriting for the loans, he would have instructed the CLMS staff to set the matter straight, but the information he

was given did not convey that information.

Analysis

1. Is there a basis for "piercing the corporate veil" and holding Canada Life liable for the acts of its wholly owned

subsidiary, CLMS?

13 On behalf of Transamerica, Mr. Bates submits that the applicable legal test for piercing the corporate veil can

be stated no more precisely that this: the corporate veil will be pierced when it is "just and equitable" to do so. As

authority for that proposition, reliance is placed on the following passage from the judgment of Wilson J. in Consti-

tution Insurance Co. v. Kosmopolous, [1987] 1 S.C.R. 2 at pp. 10-11:

As a general rule a corporation is a legal entity distinct from its shareholders: Salomon v. Salomon & Co. [1897]

A.C. 22 (H.L.). The law on when a court may disregard this principle by "lifting the corporate veil" and regarding

the company as a mere "agent" or "puppet" of its controlling shareholder or parent corporation follows no con-

sistent principle. The best that can be said is that the "separate entities" principle is not enforced when it would

yield a result "too flagrantly opposed to justice, convenience or the interests of the Revenue": L.C.B. Gower,

Modern Company Law (4th ed. 1979) at p. 112. I have no doubt that theoretically the veil could be lifted in this

case to do justice ... But a number of factors lead me to think it would be unwise to do so.

14 If accepted, the argument advanced by Transamerica would represent a significant departure from the principle

established in Salomon v. Salomon & Co., [1897] A.C. 22 (U.K. H.L.) at 51 per Lord Macnaughten:

The company is at law a different person altogether from the subscribers to the memorandum; and, though it may

be that after incorporation the business is precisely the same as it was before, and the same persons are managers,

and the same hands receive the profits, the company is not in law the agent of the subscribers or trustee for them.

Nor are the subscribers as members liable, in any shape or form, except to the extent and in the manner provided

by the Act.
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15 In my view, the argument advanced by Transamerica reads far too much into a dictum plainly not intended to

constitute an in depth analysis of an important area of the law or to reverse a legal principle which, for almost 100

years, has served as a cornerstone of corporate law.

16 It was conceded in argument that no case since Kosmopolous has applied the preferred "just and equitable"

test. In Kosmopolous itself, the Supreme Court, including Wilson J., rejected the submission that the corporate veil be

lifted. Moreover, it will be noted that Wilson J. does not use the phrase "just and equitable" but rather quotes a passage

from an English text which describes the test in must more stringent terms.

17 Two recent judgments of this court have refused to read the Kosmopolous dictum as granting carte blanche to

lift the corporate veil absent fraudulent or improper conduct: W.D. Latimer Co. v. Dijon Investments Ltd. (1992), 12

O.R. (3d) 415 (Gen. Div.); 801962 Ontario Inc. v. MacKenzie Trust Co., [1994] O.J. No. 2105 [unreported]. In the

MacKenzie case, Spence J. reviewed the case-law in detail and concluded:

These decisions do not support a claim that the test in Salomon v. Salomon has been superseded by a new

"business entity" or "single business entity" test. They merely illustrate the principle that, in particular fact situ-

ations, where the nature of the legal issue in dispute makes it appropriate to have regard to the larger business

entity, the court is not precluded by Salomon v. Salomon from doing so. In a few cases, there are statements that

the court will lift the corporate veil "where injustice would otherwise result." I am not able to conclude that such

statements are intended to remove the authority of the Salomon principle. I think they may be more in the nature

of a shorthand formulation reflecting the approach of the courts in the cases discussed above.

18 The proposition that the dictum of Wilson J in Kosmopolous suggests a fundamental shift in the law was also

rejected by the British Columbia Court of Appeal in B.G. Preeco I (Pacific Coast) Ltd. v. Bon Street Holdings Ltd.

(1989), 37 B.C.L.R. (2d) 258 (C.A.). Seaton J. observed (at 267) that the passage quoted in Kosmopolous from Gower,

Modern Company Law, concluded with a passage which disapproved of the free-wheeling "just and equitable" ap-

proach:

The most that can be said is that the courts' policy is to lift the veil if they think that justice demands it and they are

not constrained by contrary binding authority. The results in individual cases may be commendable, but it smacks

of palm-tree justice rather than the application of legal rules.

Seaton J.A. went on to quote a Canadian text, Welling, Corporate Law in Canada (1984) at p. 129, which disapproved

of the approach of some American cases to adopt a general fairness test:

Little need be said about this rationale, other than that it simply will not do. There are, so far as we know, no such

broadly enforceable standards of "fair play and good conscience," at least in Canadian corporate law.

19 It should also be noted that the most recent edition of Gower, Modern Company Law, (5th ed., 1992) puts the

test for lifting the corporate veil in much more stringent terms. The authors review the decision of the English Court of
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Appeal in Adams v. Cape Industries plc, [1991] 1 All E.R. 433 which, they state (at p. 125) "subjected lifting the veil

to the most exhaustive treatment that it has yet received in the English (or Scottish) courts." The authors conclude that

the Adams decision significantly attenuates the grounds for lifting the veil, and they make no suggestion, as they did in

the earlier edition cited in Kosmopolous, that the test is anything like a "just and equitable standard: (at 132-133)

There seem to be three circumstances only in which the courts can do so. These are:

(1) When the court is construing a statute, contract or other document.

(2) When the court is satisfied that a company is a "mere facade" concealing the true facts.

(3) When it can be established that the company is an authorized agent of its controllers or its members,

corporate or human.

20 In a recent judgment of the Ontario Court of Appeal, Gregorio v. Intrans-Corp. (1994), 18 O.R. (3d) 527

(C.A.) at 536, Laskin J.A. restated the legal principles relating to the liability of a parent company for the acts of its

subsidiary as follows:

Generally, a subsidiary, even a wholly owned subsidiary, will not be found to be the alter ego of its parent unless

the subsidiary is under the complete control of the parent and is nothing more that a conduit used by the parent to

avoid liability. The alter ego principle is applied to prevent conduct akin to fraud that would otherwise unjustly

deprive claimants of their rights.

21 There are undoubtedly situations where justice requires that the corporate veil be lifted. The cases and au-

thorities already cited indicate that it will be difficult to define precisely when lifting the corporate veil is to be lifted,

but that lack of a precise test does not mean that a court is free to act as it pleases on some loosely defined "just and

equitable" standard. There may be a principal-agent relationship between two related corporations which leads to

liability despite separate legal personalities: see Gower, supra; Clarkson Co. v. Zhelka, [1967] 2 O.R. 565 (H.C.) at

578. It is also the case that the courts will look behind corporate structures where necessary to give effect to legislation,

especially taxation statutes: see Gower, supra; Covert v. Nova Scotia (Minister of Finance), [1980] 2 S.C.R. 774.

Neither of these two exceptions applies to the situation of the case at bar.

22 As just indicated, the courts will disregard the separate legal personality of a corporate entity where it is

completely dominated and controlled and being used as a shield for fraudulent or improper conduct. The first element,

"complete control", requires more than ownership. It must be shown that there is complete domination and that the

subsidiary company does not, in fact, function independently: Aluminum Co. of Canada v. Toronto (City), [1944]

S.C.R. 267 at 271; Bank of Montreal v. Canadian Westgrowth Ltd. (1990), 72 Alta. R. (2d) 319 (Q.B.). The evidence

before me indicates that the relationship between Canada Life and CLMS was that of a typical parent and subsidiary.

While CLMS is wholly owned by Canada Life and its board of directors is comprised of Canada Life executives, I

have found that it does have an independent management and conducts a business separate and distinct from that of its

parent. There is, in my opinion, no evidence sufficient to give rise to a triable issue that CLMS is the mere puppet of

Canada Life.
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23 The second element relates to the nature of the conduct: is there "conduct akin to fraud that would otherwise

unjustly deprive claimants of their rights?" In my view, while Transamerica has alleged fraud against CLMS, there is

no evidence to suggest that Canada Life has any involvement in that alleged fraud, apart form the fact that CLMS is its

wholly-owned subsidiary. The officers and employees of Canada Life were not involved in the dealings between

CLMS and Transamerica, and no evidence has been advanced sufficient to give rise to a triable issue that Canada Life

is somehow using CLMS as a shield for some nefarious purpose.

24 It is submitted that this is a developing area of the law, and that it would be wrong for me to grant summary

judgment and thereby preclude having the issue fully considered at trial in light of all the evidence. As I have already

indicated, it is my view that the law in this area is not developing at anything close to the extent submitted by Mr.

Bates. Moreover, there is nothing in the facts of this case to suggest that this would be a case where the court might be

tempted to lift the corporate veil in the interest of doing justice between the parties. Transamerica has simply not been

able to make out a triable issue or arguable case that the court should look behind the corporate veil. There has been

extensive discovery, cross-examination on affidavits and this motion has been pending for almost an entire year.

Transamerica has had the fullest possible opportunity to advance its case. It is clearly established that on a motion for

summary judgment, a party is no longer entitled to sit back and rely on the possibility that more favourable facts may

develop at trial. To avoid summary judgment, a party is required to put its best foot forward. The onus remains on the

moving party to show that there is no genuine issue for trial, but the responding party must "lead trump or risk losing":

Pizza Pizza Ltd. v. Gillespie (1990), 75 O.R. (2d) 225 (Gen. Div.); 1061590 Ontario Ltd. v. Ontario Jockey Club

(1995), 21 O.R. (3d) 547 (C.A.). In my view, Transamerica has failed to present evidence to indicate that there is a

triable issue on this point and Canada Life has met the onus of showing that it should be granted summary judgment on

this issue.

2. Is there a basis for holding Canada Life liable as an accessory to a breach of fiduciary duty by CLMS?

25 In my view, Transamerica has failed to demonstrate that there is a triable issue on the claim that Canada Life is

liable as an accessory to a breach of fiduciary duty.

26 This area of the law was canvassed at length in the recent decision of the Supreme Court of Canada, Air

Canada v. M. & L. Travel Ltd., [1993] 3 S.C.R. 787. That case affirms the principle that a stranger to a trust may

become personally liable for a breach of trust committed by the trustee. It involved the liability of directors of a closely

held corporation for a breach of trust committed by the corporation. On the surface, this is analogous to the case at bar

where Transamerica alleges that Canada Life should be held to account for a breach of fiduciary duty committed by its

wholly owned subsidiary, CLMS. However, it should be noted that in the Air Canada case, the directors were directly

and personally involved in the misappropriation of trust funds. The Supreme Court of Canada found that to support a

claim against an accessory, the plaintiff must show a breach of trust of a fraudulent or dishonest nature. An innocent

breach of trust will not suffice. The opinion of Iacobucci J. also makes it clear that the stranger to the trust must be

involved in the breach with actual knowledge, recklessness or wilful blindness. Iacobucci J. expressly excludes the

possibility of liability on the basis of constructive knowledge (knowledge of circumstances which would indicate the

facts to an honest person or put an honest person on inquiry). This conclusion is consistent with a long line of authority

with respect to accessorial liability for breach of trust. In an early leading case, cited with approval by Iacobucci J., it
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was stated that persons who "assist with knowledge in a dishonest and fraudulent design on the part of the trustees"

will be held liable: Barnes v. Addy (1874), 9 Ch. App. 244 (U.K. C.A.) at 252. The statement of the principle cited by

Transamerica is that from the judgment of Finn J. in Australian Securities Commission v. A.S. Nominees Ltd. (1995),

133 A.L.R. 1 at 19:

For present purposes, that liability rule can be formulated (conservatively) as one which exposes a third party to

the full range of equitable remedy available against the trustee if that person knowingly or recklessly assists in or

procures a breach of trust or of fiduciary duty by a trustee.

27 The recent judgment of the Privy Council in Royal Brunei Airlines Sdn Bhd v. Tan, [1995] 3 W.L.R. 64 (P.C.)

describes the level of misconduct required as "dishonesty": "A liability in equity to make good resulting loss attaches

to person who dishonestly procures or assists in a breach of trust or fiduciary obligation" (at 76 per Lord Nicholls). The

Ontario Court of Appeal has also recently had occasion to review the law in this area. In Gold v. Rosenberg (1995), 25

O.R. (3d) 601 (C.A.), Laskin J.A. held that the Supreme Court of Canada's decision in the Air Canada case, supra, had

"settled" two crucial questions in this area, first, whether the trustee's breach had to be fraudulent and dishonest, and

second, whether the agent must have actual knowledge to be held liable or whether constructive knowledge is suffi-

cient. As Laskin J.A. observed, the judgment of Iacobucci J. Air Canada makes it clear that the breach of trust must be

fraudulent or dishonest and the agent must have actual knowledge of the breach.

28 The nature of the breach alleged against CLMS is essentially an allegation that CLMS had a contractual ob-

ligation to perform certain duties with respect to underwriting the loans and that it breached those contractual duties by

failing to perform as it had promised. Mr. Cherniak submits that where the contract is such as to give rise to a fiduciary

duty, the party complaining of the breach is clearly entitled to ground its claim in equity if that is more beneficial.

Accepting that proposition still leaves Transamerica well short of a fraudulent or dishonest breach of trust of the kind

contemplated by Air Canada and Gold v. Rosenberg as being necessary to support a claim for the liability if the ac-

cessory. But even if the claim of Transamerica against Canada Life could survive that first hurdle, there is no evidence

to support the allegation that Canada Life knowingly assisting CLMS in committing a breach of trust or breach or

fiduciary duty. Certainly, there is no evidence of "dishonesty" (said to be necessary by the Privy Council in Royal

Brunei Airlines Sdn Bhd v. Tan) on the part of Canada Life. As indicated above, until 1989, no Canada Life officer or

employee knew that CLMS had dealings with Transamerica, let alone that CLMS was acting in breach of trust or

breach of fiduciary duty. Transamerica relies on the undertaking given to OSFI at the time of CLMS's incorporation.

That undertaking was not given to or even known by Transamerica and the evidence of Heft, the party who received

the undertaking, is clear that there is no basis to support the very specific meaning and significance Transamerica

seeks to attribute to it. The information conveyed to Fleming in relation to the visit from the senior executives of

Transamerica's parent in 1989 falls well short of evidence capable of grounding a triable issue on this point. In my

view, the contentions of Transamerica on this point are wholly unsupported by the evidence and there is no triable

issue of liability of Canada Life. It is apparent that this argument amounts to an attempt to overcome the limitation of

liability created by the separate corporate existence of Canada Life and CLMS. It is also apparent from the Air Canada

case and the other authorities already cited that without proof of knowing involvement in the breach of trust, the law

does not impose equitable liability simply on the basis that the targeted defendant is the owner of the corporate entity

which committed the equitable wrong.
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3. Is there a basis for holding Canada Life liable for the alleged misrepresentations of CLMS either at common law

or under the Competition Act?

29 In the statement of claim, Transamerica contends that CLMS represented to it that Canada Life "would stand

behind CLMS and ensure that it discharge its obligations to Transamerica" and that "CLMS' business for

Transamerica was that of a mortgage correspondent acting on behalf of Transamerica in the acquisition and servicing

of the mortgage investments." With respect to Canada Life, it is pleaded:

Canada Life knew or ought to have known that the [above] representations ... were made by CLMS to

Transamerica for the purpose of inducing Transamerica to do business with, and to continue to do business with,

CLMS pursuant to the Mortgage Correspondent Agreement. Canada Life caused, and consented to, the making of

these representations for the purpose of realizing economic gain conducted by CLMS with Transamerica.

In response to a demand for particulars of these allegations against Canada Life, Transamerica was unable to specify

any communication from Canada Life. On this motion for summary judgment, no evidence has been offered that

Canada Life "caused" any misrepresentation to be made to Transamerica. Nor has any evidence been offered to

support the allegation that Canada Life "consented to" any such misrepresentation if, indeed, "consenting" to such a

statement would give rise to liability.

30 Transamerica submits that it is entitled to succeed against Canada Life on the theory that it must have known of

certain misrepresentations made by CLMS. It is submitted that these alleged misrepresentations give rise to a common

law cause of action and to an action under the Competition Act s. 52(1):

52(1) No person shall, for the purpose of promoting, directly or indirectly, the supply or use of a product or for the

purpose of promoting, directly or indirectly, any business interest, by any means whatever,

(a) make any representation to the public that is false or misleading in a material respect.

31 This argument was essentially based upon three marketing brochures which describe the activities of CLMS

and its relationship to Canada Life. In addition, reliance was placed on the fact that the CLMS financial statements are

consolidated with those of Canada Life.

32 The first of the marketing brochures relied upon was in use for 1976 to 1978, well before Transamerica had any

dealings with CLMS and Transamerica has been unable to produce a copy of this brochure from its records.

Transamerica does state, however, that its officers saw and relied upon certain statements in the brochure, in partic-

ular, that CLMS would act as "the investor's own Mortgage and Real Estate Department" and that CLMS was a

"Canada Life company". The second brochure was in use for the period 1982-85 and the third was released in 1989.

All the brochures clearly indicate that CLMS provides services to both borrowers and lenders. They also refer to the

fact that CLMS in a wholly owned subsidiary of Canada Life.

33 Radford saw the first brochure, signed a letter contained in the second as "Chairman of the Board and Presi-
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dent" of CLMS, and Fleming saw the third brochure. Apart from that, there is no evidence that any officer or employee

of Canada Life had any involvement with the writing, printing or distribution of these brochures.

34 In my view, the allegations based on these brochures fail to give rise to a triable issue against Canada Life. I

will deal first with the issue of the definition of the role of CLMS. The language of the brochures is, at best, ambiguous

with respect to the role of CLMS. It is difficult to give credence to the suggestion that at the relevant time,

Transamerica attached to these brochures the significance it now does for the purposes of this action. Transamerica

was investing millions of dollars in mortgages and had a detailed written agreement with CLMS to govern their

dealings. It strains credibility to imagine that a sophisticated institutional investor would rely on marketing materials

of this nature as the basis for defining the legal obligations of CLMS and Canada Life.

35 However, assuming for present purposes that the brochures contain statements which are capable of grounding

a claim for deceit, misrepresentation or breach of the provisions of the Competition Act, is there evidence to suggest a

triable issues that liability should attach to Canada Life? In my view, there is not. They were prepared, printed and

distributed by CLMS. In cross-examination, Fleming stated that the authority to put forward marketing materials

existed within the subsidiary itself. This was their brochure, not Canada Life's. So there would be no need for

approval from Canada Life. They wouldn't know it existed. So it was a CLMS document. And they produced it

and had the authority to produce it themselves for their own corporate purpose.

This is entirely consistent with the rest of the evidence as to the independent management of CLMS and there is no

evidence to suggest that Canada Life had any greater involvement in the preparation of the brochures. As indicated,

the only involvement of any Canada Life officer or employees was that 1) Radford saw the first brochure; 2) in his

capacity as Chairman of the Board and President of CLMS, Radford signed the second brochure; and 3) Fleming saw

the third brochure. In my view, this minimal involvement by these two individuals, acting in their capacity with

CLMS, falls well short of a factual basis for finding liability on the part of Canada Life.

36 The second issue is the claim that the brochures represent Canada Life as being legally responsible for the acts

of CLMS. In addition to the brochures, it is submitted that the consolidated financial statements of Canada Life and

CLMS and led Transamerica to believe that Canada Life would "stand behind" CLMS. The evidence with respect to

the financial statements is as follows. In June, 1989, as part of its review of the mortgage investment procedures of its

subsidiary, a representative of the parent of Transamerica asked CLMS to provide its financial statements. This re-

quest was answered by letter from RF Clarke of CLMS dated June 27, 1989:

As you requested in your recent visit to our office, I have enclosed a copy of the Financial Statements of the

Canada Life Assurance Company (which includes Canada Life Mortgage Services in its consolidation).

The consolidation of CLMS' financial statements with those of its parent corporation is in accordance with accepted

accounting principles, a matter well known to Transamerica as it follows precisely the same practice with respect to its

statements.

37 In my view, the evidence advanced to support this claim is insufficient to give rise to a triable issue. The
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brochures accurately state that CLMS is a wholly owned subsidiary of Canada Life and the financial statements reflect

accepted accounting practice. While from a business perspective, the relationship between CLMS and Canada Life

was undoubtedly significant to Transamerica, it is inconceivable that a sophisticated corporate entity such as

Transamerica would read such statements in a marketing brochure to amount to a representation that Canada Life

would be legally liable for any wrongs committed by CLMS. The affidavit of James Roszak is carefully crafted. His

statement that Transamerica "understood that Canada Life would stand behind CLMS and ensure that it discharged its

obligations" falls well short of a sworn statement that he or anyone else at Transamerica actually thought that when

Transamerica dealt with CLMS, that from a legal perspective, it was dealing with Canada Life or that legal liability

would attach to Canada Life for the acts of CLMS.

38 In argument, Mr Armstrong placed particular emphasis with respect to this area of the case on the fact

Transamerica has failed to adduce any evidence from Ken Hennessy, the officer of Transamerica who was responsible

for the day to day dealings with CLMS. In view of the failure of Transamerica to come forward with evidence from

Hennessy to say that when he was dealing with Pearson and CLMS, he thought he was really dealing with Canada

Life, Mr. Armstrong submits that an adverse inference can be drawn.

39 Mr. Cherniak resists this point on the basis that the Roszak affidavit is based in part upon information from

Hennessy. It was also argued that as Hennessy is now a party to the action, having been added as a third party by

Canada Life, Transamerica cannot be expected to adduce his evidence.

40 In my view, the failure of Transamerica to provide any evidence on this motion from Hennessy is telling. He is

without question the individual with the most direct and immediate knowledge of the dealings between CLMS and

Transamerica. It is difficult to imagine how Transamerica could make out its case at trial that when it dealt with

CLMS, it honestly thought it was dealing with Canada Life, without strong evidence from this individual. While he

has recently been made a third party, this motion for summary judgment has been pending for over one year, and his

involvement as a third party does not explain why his evidence was not adduced. I have already indicated the signif-

icant weakness in the evidence adduced by Transamerica on the misrepresentation issue. The failure of Transamerica

to lead any evidence from Hennessy or to provide an adequate explanation for the fact that no such evidence has been

adduced provides a further basis for granting summary judgment on this point.

41 A further point was raised by the defendants, namely, that the claim under the Competition Act is statute barred

in light of s. 36(4) which requires that any action be brought within "two years from the day on which the conduct was

engaged in". This matter was raised in reply argument, and as the limitation defence had not been pleaded, a motion

was made to amend the statement of defence. In view of my finding with respect to the misrepresentation claim, it is

not necessary for me to deal with this point in relation to the summary judgment motion brought by Canada Life.

However, as the action is proceeding against CLMS and the plaintiff asserts a cause of action under the Competition

Act, I grant leave to amend the statement of defence to plead the limitation defence.

Conclusion

42 For the foregoing reasons, I conclude that the moving party, Canada Life, has met the onus of demonstrating

that there is no genuine issue for trial. The responding party, Transamerica, has had full opportunity to come forward
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with evidence to show that there is a genuine issue for trial but has failed to do so. Accordingly, Canada Life is entitled

to summary judgment dismissing the action against it. The remaining defendant CLMS is hereby granted leave to

amend the statement of defence to plead the limitation defence pursuant to s. 36(4) of the Competition Act. I may be

spoken to with respect to costs.

Motion allowed.

END OF DOCUMENT
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*679 In re European Society Arbitration Acts v

Court of Appeal

L. James, Baggallay, and Thesiger

1878 Jan 28, 29; Feb. 1, 4, 26

Ultrà Vires—Purchase of Business by Compa-

ny—Transfer to purchasing Company of Shares of

selling Company.

The B. N. Company was an insurance company es-

tablished with £10 shares, under a deed of settlement

which provided that every instrument whereby the

company became liable to pay money should contain a

clause limiting the liability of shareholders to the

amount payable on their shares. The deed contained a

power to the company, with the sanction of an ex-

traordinary general meeting, to purchase the business

of any other company of a similar nature, upon such

terms as the meeting should think fit. The company

resolved to purchase the business of the B. C. Com-

pany , an insurance company whose capital was di-

vided into £50 shares, on each of which £5 had been

paid, and whose deed of settlement contained no

power to sell the business. The transaction was com-

pleted by purchasing the shares of the B. C. Company ,

which were transferred to various officers of the B. N.

Company . Subsequently a deed was executed by

which those transferees transferred their shares to the

B. N. Company , and thereupon that company was

entered On the register of shareholders of the B. C.

Company, and remained so registered for some years.

This deed was never sanctioned by a general meeting

of the B. N. shareholders. An order having been made

for winding up the B. C. Company :—

that the transfer of the shares to the B. N. Company

was ultrà *680 vires and invalid, and that the B. N.

Company could not be placed on the list of contribu-

tories of the B. C. Company . By the European Arbi-

tration Act, 1875 , it was enacted that as regards any

determination or order given or made before the

passing of the Act, no appeal should lie therefrom

unless the arbitrator expressly certified in writing that

by reason of differences between previous decisions

on matters of principle it was desirable that an appeal

should be brought:—

that a formal certificate from the arbitrator, and not a

mere expression of opinion, was necessary to give the

Court of Appeal jurisdiction; and that differences

between previous decisions referred to decisions be-

fore the passing of the Act.

THIS was an appeal by the liquidators of the British

Nation Life Assurance Association (hereinafter called

the British Nation ) against the decision of Mr. F. S.

Reilly , the arbitrator appointed under the European

Assurance Society Arbitration Acts , 1872, 1873, and

1875, to the effect that the British Nation should be put

on the list of contributories of British Commercial

Insurance Company , and should be ordered to pay

such call as might be necessary to discharge the Brit-

ish Commercial liabilities and the costs of the British

Commercial liquidation; and that the liability of the

British Nation in respect of such an call was unlimited,

except so far as it was limited by the terms of the

British Commercial policies and other contracts.

The British Commercial was established by a deed of

settlement dated the 1st May, 1821, with a nominal

capital of £1,000,000, divided into 200,000 shares of

£50 each. 12,000 of those shares were subscribed for,

and calls to the amount of £5 a share were made

thereon. It was an unregistered company within Part

VIII. of the Companies Act, 1862 . The deed of set-

tlement contained the common clause providing for

the insertion in its policies and other contracts of a

provision that the contracting party should only look

to the funds and uncalled capital of the company. And

it did not contain any power enabling the company to

transfer its business to another company.
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The British Nation was established by a deed of set-

tlement dated the 28th of February, 1855, with a

nominal capital of £300,000, in shares of £1 each,

subsequently altered to shares of £10 each. Its objects

included all the usual business of a fire and life in-

surance company. It was completely registered under

7 & 8 Vict. c. 110 , and on the 3rd of November, 1862,

was registered *681 under the Companies Act, 1862 .

The provisions to which notice was called during the

argument were the following:—

“44.That two extraordinary general meetings shall

have full power to extend the objects of the association

to the making or effecting insurances on ships or

vessels and their cargoes against loss or damage by

fire, and against capture and other sea risks, and to the

undertaking of any other such business as is usually

undertaken by underwriters, and to make new laws,

regulations, and provisions for the association, or to

amend, alter, or repeal, either wholly or in part, all or

any of the existing laws, regulations, and provisions of

the association, provided that such extensions of the

objects of the association, and such new, amended, or

altered laws and provisions shall have been previously

recommended by the board, and do not extend to,

amend, alter, or repeal any provisions hereby ex-

pressly declared to be unalterable, or any of the laws,

regulations, or provisions hereby established for lim-

iting the individual responsibility of shareholders, and

subject in all cases to the provisions and regulations of

7 & 8 Vict. c. 110 , and these presents.

“45.That an extraordinary general meeting may ac-

cept or take a transfer of or purchase or acquire the

business of any other associations, companies, or

societies of a similar nature (wholly or in part) with

the association hereby established, upon and under

such terms, conditions, stipulations, and agreements

as such meeting shall think fit.”

“91.That the board shall, as respects every life policy

and other policy issued by the association, and every

grant of annuity by the association, and every other

instrument whereby a liability to pay any sum or sums

exceeding in the whole the sum of £5 shall be incurred

by the association (except in the cases specially pro-

vided for in clause 187, and except in the case of the

lease of any house or offices rented by the associa-

tion), cause to be inserted therein, either in express

words or by reference to this present clause, a decla-

ration that the capital, stock, and funds of the associ-

ation shall alone be liable to answer and make good all

claims under such policy, grant of annuity, or other

instrument (as the case may be), and all other claims

whatsoever against the said association, and that no

director, proprietor, or member of *682 the associa-

tion shall in any manner be personally liable or subject

to any such claims, or be bound by reason thereof to

do anything more than (as respects a proprietor) to pay

to the proper officers the association the amount (if

any) due from him to the association in respect of

instalments upon his share or shares in the capital of

the association.”

Clause 187 prohibited making or issuing promissory

notes or bills of exchange in the name or on the behalf

of the association, and it also forbade the acceptance

of bills by the association, except bills drawn by per-

sons abroad for moneys payable in respect of claims

under policies. Such last mentioned bills were not to

be subject to clause 91.

Clause 119 gave extensive powers of investing the

moneys in hand which were not required to satisfy

immediate claims, and, inter alia, it was provided that

the board, with the consent of not less than three di-

rectors present, might invest “in the purchase of shares

in any docks, canals, rivers, navigations, waterworks,

bridges, piers, railways, or turnpike roads established

by Act of Parliament … or in the purchase of any

personal property of any nature or kind whatsoever, or

of any debts, claims, and demands, or interests what-

soever, and of what nature or kind soever.
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On the 17th of November, 1859, Henry Lake, the

manager and secretary of the British Nation , in ac-

cordance with a resolution of the British Nation board

of directors, passed on the same day, addressed the

following letter to the directors of the British Com-

mercial :—

“Gentlemen,—It has been suggested to the directors of

this association and to myself that a union of the

business of the British Commercial Insurance Com-

pany with this association would be advantageous to

both institutions, and for the following reasons:

“First. The proprietary of the British Commercial

might, if they so desired, be paid off at a price to be

agreed upon—say 25s. per share, and transfer of such

shares be taken by trustees to be appointed by this

association.

“Second. This association having a business of nearly

£30,000 *683 a year at present arising from policies of

an average of under three years would supply the older

policies of the British Commercial , the element which

alone is necessary to give force and value to its busi-

ness. For the increased amount of the annual premium

income would be better enabled to bear the certain

claims which must arise from the older business of the

British Commercial without, for many years to come,

entrenching upon the assets reserved, thus protecting

the company from the disastrous effects of a disturbed

rate of mortality. A further negotiation for young life

business, which, as your directors may be aware, car-

ries with it invariably a large amount of future profit

combined with greatly increased security, is pending,

and on the very eve of completion, by which an addi-

tion of £20,000 a year will be made to the income of

this association, forming a gross income of £50,000

per annum.

“Third. This association possesses a staff of nearly

1000 agents, now producing a large amount of new

business, which is rapidly increasing, and all anxious

to co-operate with the directors of this association in

the effort to obtain an increased connection, and it

may be fairly urged that with the business of the

British Commercial in union with this association the

agents of that company will be more likely to work

with vigour for the combined institutions and to obtain

more business in consequence than could be expected

under existing circumstances from the agents of the

British Commercial alone.

“Fourthly. The shareholders in this association are

upwards of 300 in number, and they are prepared in

every possible way to co-operate in the endeavour to

increase the business of the institution, and from this

circumstance also the British Commercial connection

will derive an increased advantage, there being a re-

serve of actually subscribed capital amounting to

£92,500.

“Under these circumstances the directors of this as-

sociation would be glad if the directors of the British

Commercial would consider this letter as a basis of a

proposition for a union of the business of the British

Commercial and British Nation Companies upon the

following understanding:—

“The shareholders of the British Commercial should

be paid off at the rate of 25s. per share, and their shares

transferred.*684

“That the directors of the British Commercial , with

the consent of the shareholders, be paid a compensa-

tion of £1000 by this association.

“That the staff of the British Commercial be retained

by the British Nation , and that the directors of the

British Nation be at liberty to apply to any director or

officer of the British Commercial to assist this asso-

ciation in the completion of such proposed arrange-

ment after the shareholders have decided upon its

adoption.
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“That the trustees should be appointed to hold the

assets of the British Commercial pending the com-

pletion of the proposed arrangement.

“That an Act of Parliament should be forthwith ap-

plied for if agreed to be necessary to consolidate the

proposed union.

“Thus a strong company may be formed, to the per-

manent benefit of all interested.”

By a resolution passed on the 2nd of January, 1860,

the directors of the British Commercial resolved that

the directors of the British Nation should be informed

that the board accepted the offer contained in the

foregoing letter, subject to the approval of their

shareholders, and also resolved that a special extraor-

dinary meeting of the shareholders should be called on

the 21st instant, to consider the offer of the British

Nation , for its adoption or otherwise, and that the

meeting should be advertised as therein mentioned.

The meeting was advertised accordingly, and on the

6th of January, 1860, a circular was issued to the

shareholders of the British Commercial as follows:—

“Sir,—Herewith you will receive a formal notice

convening an extraordinary or special meeting of the

proprietary for the 21st inst. The object of the meeting

is to consider a proposal for the union with or transfer

of the business liabilities and assets of this company to

another company.

“I am instructed to inform you that the proposition

above referred to has been under the consideration of

the directors of this company for some time past, and

after careful investigation they have arrived at the

unanimous resolution to adopt and accept the same,

subject to the approval and confirmation of the *685

shareholders. I may add that the proposition contains

an offer of 25s. per share to the shareholders of the

British Commercial , who will also be relieved of their

liabilities in respect of such shares.”

The notice referred to in this circular was for an ex-

traordinary meeting on the 21st, for the following

purposes, viz.:—

“1st.For the purpose of considering a proposal for the

union or ‘re-assurance’ with or transfer of the business

liabilities and assets of this company to another

company.

“2nd.For the purpose of adopting and accepting or

otherwise the offer contained in the proposal for union

or transfer above referred to.

“3rd.For the purposes of investing the directors with

necessary powers to enable them to complete and

forthwith to carry out such union or transfer, and for

the purpose of dissolving the said British Commercial

Life Insurance Company , should that course be

deemed expedient.”

At the meeting, of the British Commercial , held

accordingly on the 21st of January, 1860, it was

(amongst other things) resolved:—

“1st.That the proposal of the British Nation Life As-

surance Association as contained in their letter of the

17th of November last, now read, be and is hereby

adopted and accepted.

“2nd.That with a view of carrying out the last reso-

lution for the union of the two companies, the share-

holders of this company present at this meeting do

approve of and accept the proposal made on behalf of

certain members of the British Nation Life Assurance

Association for the purchase of shares in this company

at the price of 25s. per share.

“3rd.That the directors be and are hereby authorized

and empowered to take such steps in accordance with

the provisions of the deed of settlement of this com-

pany as may be necessary to carry such proposal into
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effect on behalf of the shareholders.”

An extraordinary general meeting of the British Na-

tion shareholders was convened for the 20th of Janu-

ary, 1860, by a notice stating that the meeting was to

be held for the purpose of investing *686 the directors

under the 45th clause of the deed of settlement with

the necessary powers for taking to the business of

another life assurance company, and for the purpose of

making certain alterations in the deed of settlement,

namely, as to the time of holding ordinary general

meetings; as to voting by ballot; as to remuneration of

auditors; as to the calling of general meetings; &c. The

meeting was accordingly held on the 20th of January,

and the notice convening it, and the British Nation

manager's letter of the 17th of November, 1859, and

the British Commercial directors' resolution of the 2nd

of January, 1860, were read, and it was resolved:—

“[I.]That this meeting having heard the terms of the

proposed arrangement with the British Commercial

Company approves of the same, and hereby authorizes

and empowers the directors of this company to take

such steps as they may consider necessary for carrying

the same into effect, and to issue in lieu of the payment

of 25s. per share to such proprietors of the British

Commercial Insurance Company as may elect to re-

ceive the same shares in this association either wholly

or in part paid up to the extent of 30s. for each British

Commercial Insurance Company's share so held by

such proprietors as aforesaid.

“[II.]That George Bermingham, the chairman of this

association, and the manager, Henry Lake , be and

they are hereby appointed trustees of this association,

with such trustee as may be named on the part of the

British Commercial Insurance Company , for the

purpose of holding the assets, &c., in trust of the

British Commercial Insurance Company, and for other

arrangements pending the complete transfer of that

company to this association.

“[III.]That pending the completion of the arrange-

ments with the British Commercial Insurance Com-

pany with this association the manager and secretary,

Mr. Lake , be and he is hereby permitted and allowed

to accept the appointment of manager to the British

Commercial Insurance Company .

“[IV.]That the directors of this association be and

they are hereby empowered to appoint from time to

time such trustees, whether shareholders or others, as

may in their discretion be necessary for holding such

shares of the British Commercial Insurance Company

as in the arrangements contemplated may be *687

required to be transferred, and that such trustees be

and they are hereby indemnified from any liability in

respect of the British Commercial shares so trans-

ferred save in their capacity of shareholders in this

association.”

These resolutions were confirmed at a second meet-

ing on the 4th of February, 1860.

Two deeds, dated respectively the 8th of February and

the 7th of June, 1860, were executed for carrying into

effect the arrangement authorized by the foregoing

resolutions;

The deed of the 8th of February, 1860, was an in-

denture expressed to be made between Bermingham

and Lake of the first part, the persons named in the

first part of the schedule thereto (being individual

shareholders in the British Commercial ) of the second

part, and the persons named in the second part of the

schedule being joint owners of shares in the British

Commercial of the third part. It recited that

Bermingham and Lake had agreed to purchase from

the parties of the second and third parts their respec-

tive shares at 25s. per share; and by the witnessing part

the parties of the second and third parts covenanted,

on payment of that price for their respective shares, to

transfer them to Bermingham and Lake , or their

nominees; and Bermingham and Lake covenanted that
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they would, by themselves or their nominees, accept

transfer of the shares, and would before the 1st of July,

1860, concur in all acts requisite to cause the shares

purchased to be transferred out of the names of the

persons in whose names they were standing into the

names of some other persons, and would pay the

purchase-money in manner therein mentioned. The

deed contained a proviso for avoiding it if the holders

of five-sixths of the shares in the British Commercial

did not enter into it before the 25th of March then next.

The deed of the 8th of February, 1860, was executed,

between the 10th of February and the 23rd of June,

1860, by 174 shareholders of the British Commercial ,

holding in the aggregate 11,014 shares. Of these 174

shareholders, seven, who held in all seventy-nine

shares, did not at any time execute any transfer of any

of their shares in pursuance of that deed or of the

amalgamation arrangement, but 167, holding in all

10,135 shares, executed between the 17th of Decem-

ber, 1859, and the 23rd of February, *688 1865, under

the amalgamation arrangement, transfers of their

shares in the British Commercial , either to

Bermingham and Lake , or one of them, or to persons

nominated for that purpose by Bermingham and Lake .

After the execution of the deed of the 8th of February,

1860, but before the 21st of April, 1865, seventeen

shareholders of the British Commercial who did not

execute the deed of the 8th of February, 1860, holding

in the aggregate 776 shares, executed, under the

amalgamation arrangement, transfers of those shares

to Bermingham and Lake , or one of them, or to other

persons nominated for that purpose by the British

Nation .

All the transfers mentioned above were in the common

form, and nearly all the transferees were officers or

servants of the British Nation , and executed the deed

of the 7th of June, 1860. This latter deed was an in-

denture expressed to be made between the parties

executing in the schedule, including Bermingham and

Lake of the first part, Bermingham and Lake of the

second part, and the British Nation of the third part.

This deed recited the deed of the 8th of February,

1860, and that in further pursuance of the above ar-

rangements the persons named in the first column of

the schedule had transferred their shares in the British

Commercial to Bermingham and Lake , or to the other

parties thereto of the first part as their nominees. The

parties of the first part then declared that they would

stand possessed of the shares so transferred to them in

trust for the British Nation . And by the same inden-

ture the British Nation covenanted with each of the

parties of the first part that the British Nation would

indemnify them, their heirs, executors, and adminis-

trators, from all liability in respect of the shares so

transferred to them. This deed was not submitted to or

approved by the British Nation shareholders in general

meeting. None of the British Commercial sharehold-

ers who executed, under the amalgamation arrange-

ment, transfers of their shares gave the directors any

such notice of transfer as was required by the British

Commercial deed of settlement, nor did any of their

transferees execute such deeds of covenant as were

required to be executed by purchasers of shares

binding them to observe the stipulations of the deed of

settlement.

Twenty-three shareholders of the British Commercial

, holding *689 in the aggregate 210 shares, executed

neither the deed of the 8th of February, 1860, nor any

transfer of their shares.

On the 30th of January, 1860, the secretary of the

British Commercial issued a circular to the share-

holders therein, informing them of the result of the

meeting of the 21st of January, 1860, and inclosing a

copy of the resolutions passed at it.

On the 23rd of March, 1860, the British Nation man-

ager issued a circular to the British Commercial

shareholders in which he appointed a day for the

payment of the first two-fifths of the price of the

British Commercial shares, and inclosed two alterna-

tive forms for signature, by one of which the share-
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holder signing would agree to take the price of his

shares in cash, and by the other of which the share-

holder signing would agree to take the price of his

shares in shares of the British Nation . Fourteen Brit-

ish Commercial shareholders holding 1020 shares

took British Nation shares under the amalgamation

arrangement. All the British Commercial shareholders

who executed, under the amalgamation arrangement,

transfers of their shares, received the consideration for

them according to that arrangement.

After the deed of the 8th of February, 1860, the busi-

ness of the British Commercial continued for some

time to be carried on as a separate business, and that

company issued new policies down to the 29th of

May, 1862, after which day no contract was made or

fresh liability incurred by it. It paid claims down to the

19th of March, 1863. After April, 1863, it had no

office separate from the office of the British Nation .

On the amalgamation arrangement, Lake , the man-

ager and secretary of the British Nation , became also

the manager of the British Commercial , and the sec-

retary of the British Commercial was employed in the

office of the British Nation , and attended to any

matters connected with the British Commercial .

After the 1st of January, 1860, only two general

meetings of the British Commercial shareholders were

held, namely, on the 12th of March and the 22nd of

May, 1861, at the former of which new directors were

appointed. The last memorial of the names of British

Commercial directors inrolled under the British

Commercial Act of Parliament was inrolled on the

13th of February, 1865. The company, however, was

never dissolved. *690

On the 22nd of December, 1864, an extraordinary

court of directors of the British Commercial was held,

when it was resolved:

“That the existing amalgamation of the business of

this company with the business of the British Nation

Life Assurance Association be adopted and confirmed,

and that the trustees of this company be directed to

take such steps and do such acts and execute such

instruments as might be considered necessary with a

view to perfecting such amalgamation and legally

vesting the assets of this company in the said associa-

tion.

On the 29th of December, 1864, the British Nation

board of directors resolved:

“That the existing amalgamation of the business of the

British Commercial Insurance Company with the

business of this association be adopted and confirmed,

and that the deed, a copy of which has been submitted

to and approved of by this board, is a proper deed for

carrying the said amalgamation into effect, and that

the seal of this association be accordingly affixed

thereto.”

These resolutions were carried into effect by a deed of

the 31st of December, 1864, indorsed—Deed of

Amalgamation. By this deed the holders of 9892

shares, which had been transferred to them as trustees

for the British Nation , purported to transfer them to

the British Nation , and the British Nation covenanted

to indemnify the transferors from all debts in respect

of the engagements of the British Commercial , sub-

ject to a proviso that only the subscribed capital of the

British Nation should be liable under the covenant.

This deed of amalgamation was not submitted to or

approved by the British Nation shareholders in general

meeting.

The transfers of British Commercial shares made

under the amalgamation arrangement, and the general

assignment of British Commercial shares made by the

deed of the 31st of December, 1864, were from time to

time entered in the share ledger of the British Com-

mercial . The form of entry as to shares assigned by

the latter deed was, “By deed dated the 31st of De-

cember, 1864, the above shares were assigned by the
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above-named to the British Nation Life Assurance

Association, their successors and assigns.”

Memorials of the names of the assignees under the

last-mentioned transfers and assignment were from

time to time inrolled *691 in the Court of Chancery,

the inrolments being expressed to be made pursuant to

the British Commercial Act of Parliament. The last of

those memorials was inrolled on the 1st of September,

1865, and gave the British Nation as the assignee of

the bulk of the shares.

The British Nation went into voluntary liquidation

under a resolution passed on the 18th of January,

1872; and that liquidation was by order dated the 29th

of January, 1872, continued under the supervision of

the Court under the provisions of the Companies Acts.

On the 19th of July, 1872, the British Commercial

was, on the petition of a creditor, ordered to be wound

up under the Companies Acts. These liquidations went

on under the European Society's Arbitration Acts. The

whole of the subscribed share capital of the British

Nation was called up, and a further call of £4 a share

was made for costs and expenses of the liquidation of

that company.

In Rivington's Case it was decided that William Riv-

ington , who was a holder at the date of the amal-

gamation of 200 shares in the British Commercial ,

and who executed the deed of the 8th of February,

1860, and a transfer of his shares thereunder to

Bermingham , was not to be settled on the list of con-

tributories of the British Commercial in respect of

those 200 shares, for any purpose whatever, even as

regarded liabilities of the British Commercial incurred

before he executed the transfer, or as regarded the

costs of winding up that company.

In Lawson's Case , Lord Romilly decided that Lawson ,

to whom, as one of the nominees of the British Nation

, shares in the British Commercial had been trans-

ferred as part of the amalgamation arrangement, and

who had executed a declaration of trust of those shares

for the British Nation , was not a contributory of the

British Commercial in respect of those shares.

In Chatteris' Case , Lord Romilly decided that Chat-

teris , one of the seven shareholders of the British

Commercial , who executed the deed of the 8th of

February, 1860, but did not execute transfers of their

British Commercial shares under the amalgamation

arrangement, was not a contributory of the British

Commercial .

In Edwards' Case , Lord Romilly decided that Edwards

, one of the twenty-three shareholders of the British

Commercial , who did *692 not execute the deed of

the 8th of February, 1860, or any transfer of their

shares under the amalgamation arrangement, was not a

contributory of the British Commercial .

The result of the above decisions was that none of the

shareholders of the British Commercial were liable to

be put on the list of contributories of that company,

and that persons to whom shares had been transferred

in trust for the British Nation were not contributories.

Unless, therefore, the British Nation could be put on

the list of contributories there was no contributory at

all.

The case before the arbitrator sought to make the

British Nation, and also Lawson, Chatteris , and Ed-

wards , liable as contributories of the British Com-

mercial , and the case as against these three persons

was reheard, notwithstanding Lord Romilly's previous

decisions in their favour. The arbitrator held the Brit-

ish Nation liable and the other Respondents not liable.

The arbitrator certified for an appeal, but did not give

the special certificate applicable to the case of previ-

ous conflicting decisions.

An appeal was at the same time brought from the

decisions in the cases of Chatteris, Lawson , and
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Edwards , although the arbitrator had not given a

written certificate as required by the Arbitration Act,

1875 . The appeal was heard on the 28th and 29th of

January, and the 1st and 4th of February, 1878.

Bagshawe , Q.C., Cookson , Q.C., and Lemon , for the

British Nation, in support of this appeal:—

It is made a fundamental principle of the constitution

of the British Nation by sect. 91 that no contracts shall

be entered into on behalf of the company which im-

pose on the shareholders unlimited liability. It is quite

against this that the company should become a

shareholder in another company, and indeed it is quite

beyond the scope of a joint stock company to become

a shareholder in another company unless authority is

expressly given for that purpose. We say, then, that the

deed of the 31st of December, 1864, by which it is

alleged that the British Nation became legal holders of

shares, is ultrà vires and invalid, and that the British

Nation never became a shareholder. The shares no

doubt were held by trustees for the British Nation , but

that does not make *693 the British Nation a contrib-

utory, and it cannot be held such. In Peek's Case 1

there was a complete contract to take shares, and this

is necessary: King's Case 2 . The trustee, not the cestui

que trust, must be on the list: Williams Case 3 . If a

man is not liable to creditors he cannot be a contrib-

utory: Bright v. Hutton 4 . The arbitrator thought that

sect. 200 of the Companies Act, 1862 , made a person

liable to be put on the list of contributories through

having agreed to take shares without putting forward

his own name, and no doubt in many cases this is so;

but if shares are duly vested in a trustee for A. B. , that

does not make A. B. a contributory. He is liable to

indemnify his trustee, but that does not enable you to

take the short cut of making him a contributory. None

of the British Commercial shareholders can complain

on the ground of the British Nation not being put on

the list. They are of three classes: first, those who

under the arrangement covenanted to transfer, and did

transfer, to trustees for the British Nation . They are

released from liability. Rivington is a type of that

class. Then there are those who did not covenant, but

did transfer; they are free from all liability. Then there

are those who neither covenanted to transfer nor

transferred; they were strangers to the transaction, and

cannot have any complaint to make. In order to make

out the British Nation to be a contributory, it must be

shewn, 1, that it became a shareholder at law; or, 2,

that it contracted to become such so as to be a share-

holder in equity; or, 3, that, under the Companies Act,

1862, s. 200 , it is liable to be settled as a contributory

by reason of being liable at law or in equity to con-

tribute to pay off the debts of the British Commercial .

Now, did the British Nation contract to become a

shareholder? One company registered under the Act of

1862 can take shares in another: In re Barned's

Banking Company 5 , but only if authorized by its

articles to do so; and here the British Nation had no

such power. Its deed being completely registered, was

notice to all the world. Now, clause 119, which is the

only clause authorizing the taking shares of any kind,

does not authorize the taking shares in a limited

company. Clause 45 *694 does not authorize it, for

taking shares is quite different from taking to a busi-

ness. The deed of the 8th of February, 1860, is a deed

to which the British Nation was not a party; it could

not be bound by that to become a shareholder. The

deed of the 7th of June, 1860, was never approved by

the company in general meeting, nor does it follow

from any resolution of a general meeting, it therefore

cannot bind the company. The transfer was made

when the Commercial company was virtually dis-

solved, and is therefore void: Chappell's Case 6 ;

Lankester's Case 7 ; Allin's Case 8 . The arbitrator

seems to have been influenced by the view that a

cestui que trust can be put on the list in place of the

trustee by reason of his obligation to indemnify him;

and Hemming v. Maddick 9 was referred to as estab-

lishing this, but rightly understood the case goes quite

the other way. The authorities are clear that the trustee

must be on the list, not the cestui que trust: Chapman

and Barker's Case 10 ; Ex parte Challis 11 .

Sir H. Jackson , Q.C., and Whitehorne , for the Eu-
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ropean Society, took no part in the argument.

Higgins , Q.C., and Romer , for the liquidators of the

British Commercial:—

The claims established against the British Commercial

amount to about £180,000, and if this appeal be simply

allowed they will be worthless. There must be a lia-

bility to contribute somewhere. It has been decided

that the transferors of the Commercial shares are not

liable, nor the transferees who transferred to the Brit-

ish Nation, and it necessarily follows that the British

Nation must be. Now, as to the objection that any

contract imposing an unlimited liability on the

shareholders was ultrà vires , we contend that it was

perfectly competent to the shareholders by mutual

consent to annul the clause imposing this restriction on

contracts, and that the shareholders did so. At the

commencement of the winding-up of the Commercial

the British Nation was on the publicly inrolled list of

members, and had been there for years. *695

The process of this amalgamation was unique. No

attempt was made to produce a novation. The poli-

cy-holders were not consulted. The Commercial

Company was kept alive. The Bank of London Case

12 has no application. The amalgamation in our case,

as it was effected, was quite intrà vires . In the Albert

Case the clause limiting the powers of the company to

alter the rules was stronger than in our case. There was

no power to amalgamate at all: the British Nation deed

gives power to amalgamate. But in truth no power is

necessary. There is nothing that a general meeting

cannot alter if all the shareholders consent. Even if

limited liability be a fundamental principle of the

company, the shareholders may consent to alter it. If

all the shareholders can alter the laws as they please, a

majority may do so, if the minority acquiesce. If the

minority protest, it may be different; but if they ac-

quiesce, they must be taken as consenting. Our posi-

tions are—1. At the commencement of the winding-up

of the Commercial in 1872, the Nation was on the list

of shareholders, and had been there for seven or eight

years, and their name was put on by their own consent,

without any intervention of the Commercial, by which

the creditors of the Commercial cannot be prejudiced.

2. The onus is on the British Nation to have its name

removed from the list of members, and it cannot now

get the register rectified. Even if there were no formal

difficulty, It has no equity to do so. The Appellants

say, first, that the British Nation had no power to take

shares, and, secondly, that it did not take any. We say

that it had power to take, and did take, shares. 3. We

rely on the effect of the 200th section. There was a

contract to take shares, and the company became eq-

uitable shareholders. 4. We rely on the authorities as to

the effect of acquiescence Assuming that there was an

informality, the acts of the British Nation render it

impossible for them to take advantage of it. As to the

first and second propositions, Oakes v. Turquand 13

shews that there are many cases where persons who

are on the register at the time of the winding-up cannot

get their names taken off, although they might have

done so before the winding-up. There is nothing in the

nature of a company which in itself prevents it from

holding shares in another company. The Act of 1862

*696 assumes that it may be done: In re Barned's

Banking Company 14 ; Royal Bank of India's Case 15

. It is not for us to shew a special power in the articles

of the British Nation to take shares, provided it is in

accordance with the general objects of the company;

and even if there was anything against it in the articles

of the company, a general meeting had power to alter

it, and did alter it. Power is given by clauses 44 and 45.

Clause 91, which says that the liability is to be limited

in all contracts, only applies to acts done by the di-

rectors, and the reservation in clause 44 means that no

alteration may be made which shall give power to the

directors to pledge the unlimited liability of the

shareholders, but a general meeting had power to do

what has been done: Greenwood's Case 16 ; Agar v.

Athenæum Assurance Society 17 ; Prince of Wales

Assurance Society v. Athenæum Assurance Society

18 ; Ernest v. Nicholls 19 . This was an unregistered

company, and therefore the constitution could be

altered with the consent of all the shareholders, ex-
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press or implied: Lindley on Partnership 20 ; Webb v.

Herne Bay Commsssioners 21 ; Lane's Case 22 .

3. As to the effect of sect. 200 of the Companies Act,

1862 , there was a bargain between the two companies

that the Commercial shares should be bought up on

behalf of the Nation ; that the Nation should be liable

for the debts of the Commercial , and that the Nation

should take the shares and should indemnify the trus-

tees. The Nation Company was therefore the real

owner of the shales, and a contributory of the Com-

mercial Company under sect. 200 : Williams' Case 23 .

4. As to the acquiescence of the shareholders of the

British Nation, we say that the shareholders confirmed

the transaction, even if it was ultrà vires : Re Era

Company 24 ; Evans v. Smallcombe 25 ; Phosphate of

Lime Company v. Green 26 . The Court will not in-

terfere to stop acts which are ultrà vires, if there has

been acquiescence on the part of the body of the

shareholders, *697 unless they are contrary to the

fundamental purposes of the company: An-

glo-Australian Assurance Company v. British Provi-

dent Life Assurance Society 27 . In this case the

British Nation Company has enjoyed the benefit of the

agreement. They have taken all the premiums since

1860: Re Phoenix Life Assurance Company 28 ; Re

Sea, Fire, and Life Assurance Company 29 . A third

party is not bound to examine into the question

whether a company has observed all the conditions

imposed by its articles: Royal British Bank v. Tur-

quand 30 . Sect. 47 gives power to purchase on such

terms as the directors think fit.

[JAMES, L.J.:—That would not authorize anything

which in substance altered the constitution of the

company.]

Taking shares must have been contemplated, for in no

other way could the business be acquired.

[JAMES, L.J.:—Buying shares is quite a different

thing from buying a business. The shares are not the

property of the selling company.]

The power was created before the Companies Acts ,

and must be taken to authorize the acquiring the

business of a private partnership, which could only be

acquired by transfer of the shares of the partners.

[JAMES, L.J.:—No. The partners together would

convey the entire property.]

There is power to invest in the purchase of personal

property.

[JAMES, L.J.:—How could such a power authorize

becoming a partner in a business?]

The provision as to limited liability is merely a reg-

ulation for the shareholders inter se, and does not

affect third parties: Greenwood's Case 31 . Where

there is a direct contract between the company whose

shares are held and the beneficiary, the beneficiary is

the person responsible: Reaveley's Case 32 .

On the appeals in the cases of Chatteris, Lawson , and

Edwards , being opened, *698

Hemming , Q.C., and Millar , for Chatteris , took a

preliminary objection:—

The decision in Chatteris' Case was made by Lord

Romilly under the European Arbitration Act of 1872 .

By the 16th section of that Act, after directing how

applications are to be made to the arbitrator, it was

enacted “that the opinion or decision of the arbitrator

on any such application, or with respect to the costs

thereof, or on any matter or thing within his jurisdic-

tion, shall not be subject to any review or appeal.”

Then the European Arbitration Amendment Act,

1875, sect. 3 , provides that the Court of Appeal in

Chancery shall have jurisdiction and power to enter-

tain an appeal from any determination or order of the
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arbitrator given or made before or after the passing of

this Act. And then it goes on to enact that, “An appeal

shall lie from any determination or order of the arbi-

trator accordingly, subject to the foregoing provisions

(among others): “(1)As regards any determination or

order given or made before the passing of this Act, an

appeal shall not lie therefrom unless the arbitrator

expressly certifies in writing that by reason of differ-

ences between previous decisions on matters of prin-

ciple relating to cases of novation or of liability of

contributories, it is desirable that an appeal be

brought.”

In the present case, Mr. Reilly , the present arbitrator,

has not given any certificate that it is desirable that

there should be an appeal. The Court, therefore, has no

jurisdiction to hear the appeal. The fact that the arbi-

trator has made these persons Respondents to the

special case is not sufficient without a formal certifi-

cate.

Bevir , Q.C., and Bissell , for Lawson , and J. Pearson

, Q.C., and Millar , for Edwards , took similar objec-

tions.

Higgins , Q.C., and Romer , for the Appellants:—

These Respondents are not in the same position as if a

final award had been made before the passing of the

Act of 1875. Although Lord Romilly had given his

decision upon their cases, it was open to him or his

successor to reconsider those decisions at any time

before the final award. That was the view that Lord

*699 Cairns took in the Albert Arbitration . And Lord

Romilly , in this arbitration, reheard a case which had

been decided by Lord Westbury . The words “previous

decisions” mean decisions before the appeal is

brought, not necessarily before the passing of the Act

of 1875. And there cannot be a doubt that, in the words

of this Act, there have been “differences between

previous decisions on matters of principle” relating to

the questions now before the Court. If, therefore, the

arbitrator has not given a certificate, it is only the

omission of a form, which we could get rectified. But,

in fact, the form of the special case to which these

Respondents are made parties, and in which the

judgment of the Court of Appeal is asked, “What other

decision should be given either as between the Ap-

pellants and Respondents, or any of them, or as among

the several Respondents,” amounts in itself to a cer-

tificate that the appeal in the case of these Respond-

ents is desirable.

Feb. 1. JAMES, L.J.:—

The absence of the certificate is to my mind conclu-

sive. The arbitrator has not given the certificate re-

quired by the Act of Parliament. We have heard a very

long argument to shew that if he had not given the

certificate in words he had done so in effect, and that

he meant to say there had been that difference of

opinion. As at present advised, I see no ground for that

contention. I think it right to say that the 16th section

of the first Act of Parliament is one to which effect

must be given according to its plain meaning. Nobody

can doubt that that 16th section says that application

shall be made to the arbitrator in such manner and

form, and shall be heard and disposed of as the arbi-

trator shall direct, and every decision of the arbitrator

upon any such application, shall not be subject to

review or appeal. Then Messrs. Chatteris, Lawson ,

and Edwards say: “We have a decision by the arbi-

trator in our favour, and that decision was by the Act

of Parliament made final.” The further clause in the

Amendment Act , which has been relied upon, must be

construed very strictly in favour of the gentlemen who

rely on the 16th section of the old Act. The Amend-

ment Act, after a recital that, in some cases of great

importance as affecting the liquidations of *700 the

companies subject to the arbitration, the second arbi-

trator had differed in opinion from and varied the

determinations and orders of the first arbitrator, and

difficulty had ensued therefrom in the conduct of the

administrative business of the arbitration, contains a

clause that, in certain cases, an appeal shall lie from
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any determination or order of the arbitrator, subject to

the following provisions, the first being: “As regards

any determination or order given or made before the

passing of this Act an appeal shall not lie therefrom

unless the arbitrator expressly certifies in writing that

by reason of differences between previous decisions

on matters of principle relating to cases of novation or

of liability of contributories it is desirable that an

appeal be brought.” Now, the meaning of these words

“between previous decisions” must be decisions pre-

viously acted upon. I think, therefore, that the arbi-

trator purposely abstained from giving a certificate.

BAGGALLAY, L.J.:—

I am of the same opinion. We are bound to come to a

decision on the objections raised on behalf of these

gentlemen to the hearing of an application in the na-

ture of an appeal against the former decisions in this

case, and as far as they are concerned we are bound to

deal with that objection irrespective of any incon-

veniences that may be occasioned to other parties by

reason of the mode in which we deal with it. Each of

these three gentlemen has had a determination in his

favour by one of the previous arbitrators. At the time

when those determinations were arrived at, an Act of

Parliament was in force which declared that they

should be final and conclusive, and not open to review

or appeal, and before the Act of 1875 was passed,

these gentlemen were entitled to rely upon these de-

terminations as being final and conclusive. When the

Act of 1875 was passed, it recited, as was the fact, that

in the course of the liquidations of these companies by

the two preceding arbitrators there had been differ-

ences of opinion on matters of principle, and it went

on to recite, that, though there was an imperative

provision in the former Act of Parliament that their

decisions should be without appeal, it was proper that

in certain cases there should be a power of appeal, but

the enacting *701 part limits the right of appeal, as far

as regards any determination or order given or made

before the passing of the Act of 1875, to cases in

which the arbitrator expressly certifies in writing that

it is desirable that an appeal should be brought by

reason of differences between the previous decisions.

No language could be more clear, having regard to the

previous recital, though I should have thought it suf-

ficiently clear without it, to express that the conflict of

principle must have been in connection with some

determination or order arrived at before the Act of

1875 was passed. It would be convenient, no doubt—I

do not mean to say that the arbitrator is bound to do so,

but it would be convenient—if he did expressly cer-

tify, in each particular case, that by reason of such

differences in principle an appeal should be brought,

and that he should specify himself; on the certificate,

what those differences in principle are on which he

thinks it desirable that there should be an appeal.

However, I say no more on that. With regard to its

being desirable that such an appeal should be brought,

I feel quite clear that we are hound to have, on his

responsibility, a distinct statement in writing that he

considers there is a proper case for appeal. We have

here no such clear case and no such certificate. Now, it

has been suggested that though the certificate does not

exist, there may be the means and the opportunity of

procuring it. I am far from saying that in no possible

case would this Court give the opportunity for a cer-

tificate being obtained after the appeal was lodged, but

it must certainly be an extreme case to justify it. At the

present moment I see no reason for giving that leave,

or allowing the matter to stand over in order that such

certificate should be obtained. As far as I am able to

trace the decisions arrived at by Lord Westbury in

Rivington's Case , and Lord Romilly in the cases which

are represented before us to-day, I can see no differ-

ence in matter of principle. It is possible, and it may be

so urged, that a principle applied in an earlier case was

applied also in a later to which it was not properly

applicable, but that is not a difference in principle. It

may be at the outside an error of judgment as regards

the application of a recognised principle. I think,

therefore, that the objections that are taken on behalf

of Messrs. Edwards, Chatteris , and Lawson , are well

founded. *702
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THESIGER, L.J.:—

I am also of opinion that the preliminary objection

that is taken is well founded. I ground my judgment on

the absence of the certificate by the arbitrator. At the

same time I may say that nothing which I have heard

has satisfied me that there has been any difference of

principle between the decisions of Lord Romilly and

Lord Westbury on the point which we have to deal

with. Also, I am not satisfied that there has been any

difference between the decision of Mr. Reilly , in point

of principle, and the previous decisions of Lord Ro-

milly and Lord Westbury . And, although I was very

much struck with the ingenuity of the argument of Mr.

Romer , founded on the meaning of the words “be-

tween previous decisions,” I am not satisfied that,

even if we were to give any decisions which were

contrary to the previous decisions of Lord Romilly and

Lord Westbury , that that would enable those deci-

sions, given, as they were, before the passing of the

Act, to be reviewed on appeal, even if a certificate

were given.

On the appeal of the British Nation their Lordships

reserved their judgment.

Feb. 26. JAMES, L.J., now delivered the judgment of

the Court ( James, Baggallay , and Thesiger , L.JJ.):—

The circumstances under which this appeal has been

brought, and the facts on which it has to be decided,

are sufficiently stated on the special case, settled by

the arbitrator, and the appendix thereto.

In some respects, by reason of the decisions of former

arbitrators, the question has assumed a very peculiar

aspect. The question immediately before us is whether

the British Nation Association, in its quasi corporate

character, is or is not liable to be placed on the list of

contributories of the British Commercial Company.

That company, at the commencement of the transac-

tions out of which this question has arisen, consisted

of 174 shareholders, holding 11,014 shares, seventeen

other shareholders holding 776 shares, and twen-

ty-three other shareholders holding 210 shares. The

differences in the position of these several classes of

shareholders *703 appear in the special case. By de-

cisions in the arbitration all these several persons were

declared not to be liable as contributories.

In the course of the transactions 184 shareholders

executed transfers of, in the aggregate, 11,711 shares

to persons who were directors, officers, servants, or

other nominees of the British Nation as its trustees,

and by a deed, dated the 31st of December, 1864,

shares, amounting in the aggregate to 9892, were

expressed to be assigned to the British Nation itself by

the persons to whom they had previously been trans-

ferred as such trustees.

In Lawson's Case it was decided by Lord Romilly , as

arbitrator, that such last-mentioned persons were not

liable to be put on the list of contributories. And it was

contended before us that it followed logically from

those decisions that the British Nation was, as the

ultimate transferee, the shareholder in respect of those

shares. The original shareholders were, it was said,

exonerated by reason of their having got rid of their

shares, and the intermediate transferees were in like

manner exonerated by reason of their having trans-

ferred their shares to the British Nation . Either,

therefore, it was urged, the previous decisions, or one

of them, were or was wrong, or the British Nation

must be liable as transferee. And in this view of the

case the persons who had obtained the decisions in

their favour were made respondents to this appeal with

the view, if possible, of having the whole matter de-

termined by this Court as to who ought to have been,

and who ought to be, placed on the list of contributo-

ries. But it was contended by such respondents, and

we decided, that under the Acts regulating the arbi-

tration no such appeal was competent, and that the

decision in their favour was absolute and final. And,

on the other hand, it was contended by the share-

holders of the British Nation that they were no parties
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to the previous decisions, that there was, so far as they

were concerned, no res judicata , and that they were

entitled to have their case decided wholly unpreju-

diced by the former decisions. This contention is, we

think, not to be gainsayed. Their argument on the

merits may be very shortly stated. The deed by which

their officers and trustees affected to divest them-

selves of their shares, and to vest them in the associa-

tion, is, they say, ultrà vires and void. *704

The association was formed for the purposes men-

tioned in Article 3 of their deed of settlement, such

purposes to be carried into effect and the business to

be managed by boards of directors and by general

meetings in manner there prescribed. Primâ facie there

is nothing more inconsistent with the whole scope and

character of such a body than that it should enter into a

contract of partnership with any other person or per-

sons in any other business whatever. It would require

very clear powers to enable a man's partner or part-

ners, or, in a joint stock company, his delegated of-

ficers, or the majority of his co-shareholders, to make

him a partner with any other person or a shareholder in

any other society. But if the society, in its quasi cor-

porate character. could take shares in another part-

nership or body, it would in effect be to make every

shareholder a partner or shareholder in such partner-

ship or body. In the deed of settlement in this case

there is express power to invest the funds of the soci-

ety not immediately required in shares. But the lan-

guage of that clause goes far to negative any such

power to invest generally in shares or in a partnership.

It is only as an investment of surplus funds that it is

permitted to purchase shares, and shares only in docks,

&c., things that are mentioned in the articles, estab-

lished by Act of Parliament, in substance, interests in

real estate; nothing, in fact, like a partnership in some

other business speculation or adventure. It was put to

counsel in the course of the argument whether it could

possibly be contended that such a society as this could

take shares, or become a partner in a society or part-

nership for brewing or mining, or buying and selling

of merchandise, and it was admitted that it would be

difficult so to contend. But in truth, the more or less

similarity of the objects, or even absolute identity of

the objects, does not affect the principle. It is the en-

tering into a new contract of partnership with new

persons under a new constitution, which is absolutely

ultrà vires and void, unless specially provided for and

authorized.

But it is suggested that there is such special provision

and authority in this case. By the 45th article of the

deed of settlement it is provided, “that an extraordi-

nary general meeting may accept or take a transfer of

or purchase or acquire the business of any other asso-

ciations, companies, or societies of a similar nature

*705 wholly or in part with the association hereby

established, upon and under such terms, conditions,

stipulations, and agreements as such meeting shall

think fit.”

It is said that it was, and in truth it appears to have

been, competent for the society to purchase the busi-

ness of the Commercial , and that it vas a proper term

and condition of the purchase of an entire business,

that the purchasing company should take the shares of

the selling company. It would probably be sufficient to

say that it was not one of the terms and conditions of

the agreement that the association should take, itself, a

transfer of the shares.

Neither the selling company nor the buying company

nor the transferring shareholders contemplated such a

mode of dealing with the matter. The latter, probably,

would have been advised to have nothing to do with

such an attempt. What was done was to find individual

transferees capable clearly of accepting and holding

the shares. And the latter were the officers and man-

agers of the society and their friends, who were anx-

ious to promote the scheme, and were willing to take

what they probably then thought an inappreciable risk,

having the indemnity of their own association. That

was the transaction as it was arranged, and as it was

carried out.
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But it must be held, we think, that the power to take a

transfer of or to purchase a business on such terms,

conditions, stipulations, and agreements as the meet-

ing should think fit, could not, under the guise of a

condition or stipulation, sanction every dealing and

transaction that it might be thought fit to enter into

contemporaneously with it. It could not under that

guise sanction something so entirely at variance with

the whole constitution and principle of the association

as to make those shareholders who had carefully lim-

ited their liability so far as they could do it to £10 per

share, shareholders in another society with a liability

to £50 a share. By their constitution it was stipulated

that every document binding them shall contain cer-

tain express reference to the provision making the

funds and property and subscribed capital of the so-

ciety alone liable, and declaring that the shareholders

should only be in fact liable to pay calls on their sub-

scribed capital. Even the power given to two succes-

sive general meetings to *706 amend the laws was

carefully guarded so as not to extend to any alteration

enlarging the individual responsibility of the share-

holders. And it would be against all reason to hold that

a general meeting purchasing a business from another

society should have the power to accept, either in

terms, or by implication, a condition or stipulation that

in respect of such purchased business the shareholders

should be liable to a totally different extent, and on a

totally different principle, from the liability under

which they stood on business of the same kind origi-

nally entered by their own officers. If such a condition

were expressed in terms it would at once shock the

mind of any person to whom it was submitted.

The transaction as it was carried out was reasonable

enough. The purchasing company was to the whole

extent of its funds and property liable to discharge the

liabilities of the selling company, just as it was liable

to satisfy its own similar contracts, and there being no

novation, the mode in which it assumed that liability

was by giving an indemnity to the selling company

and its shareholders.

As part of the same indemnity, it became liable to

save harmless its own nominees who took transfers of

shares in order to facilitate the purchase. But that was

only the same liability in another form, namely, the

liability to discharge the contracts connected with the

transferred business out of the same funds, property

and capital, out of which all their other contracts were

to be satisfied. That was how things stood when the

deed of 1864 was made, and when it was attempted

thereby to vest the shares in the association itself.

Where was there any authority for that deed? The

expressed object of the deed was in fact not to vest the

shares, qua existing and continuing shares in the as-

sociation, but to merge and extinguish the shares, and

it is not unworthy of notice that in that very deed the

covenant to indemnify such transferring shareholders

is expressly limited to the funds and property of the

association. It is beyond all question that the trustees,

directors, and managers of the association could not

by their own act, by means merely of their own

physical possession of the common seal, alter their

position towards their cestui que trust . The deed of

1864 was an entirely internal matter. Before the exe-

cution of that *707 deed the shareholders, parties

thereto, were liable as such, with an indemnity out of

the funds. They had no power, as between them and

the association, to transfer their own liability to the

latter. And no other person or body of persons could

be prejudiced or benefited or affected by an instrument

to which they were absolutely strangers, such instru-

ment being void as between the parties to it.

It was argued, however, that this transaction became

binding by reason of the entry of the association as

owners of the shares in the books of the Commercial ,

and by the inrolment in Chancery of a memorial of the

assignment to the association and the acquiescence of

the British Nation shareholders therein. It was said

that this was like Peek's Case 33 , that the British

Nation were at the time of winding-up de facto the

shareholders, and that, whatever equity they might

have had before the winding-up to be relieved from
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their shares, they could not, after the winding-up,

assert such equity.

That case, however, has no application if the preced-

ing reasoning is sound; this is not the case of a person

induced to become a shareholder, and who had be-

come a shareholder by fraud—but of persons who say

truly they never were shareholders.

They never accepted their shares, and if that be so, the

entries in the books of the company and the inrolment

of the memorial in Chancery were wholly inoperative

as to them.

Such entries and memorial are as void as the transac-

tion itself. It is not unimportant to observe that the

entries in the books are without date; and that the

memorial was not inrolled until the 1st of September,

1865, several months after both the Commercial and

the British Nation had practically ceased to exist, the

latter having on the 16th of March, 1865, become

amalgamated with, and merged in, the European .

And with regard to the alleged acquiescence there are

no facts from which any such acquiescence can be

inferred. It is found in the case that the deed of 1864

was not submitted to any general meeting, and it is not

found, and does not appear, that it was in any other

manner made known to the shareholders generally, or

that anything was ever done by any one on the faith of

or in reliance *708 on such deed, or in consequence of

it, except the above-mentioned entries and memorial

which have been already dealt with.

But it is lastly contended that the British Nation be-

came equitably liable as contributories. It is said that,

under the 200th section of the Act of 1862, all persons

legally or equitably liable to contribute to the assets

are contributories, and may be put on the list as such. It

is impossible to hold that any person who is a debtor to

the company in liquidation can be put on the list of

contributories. He is bound to pay moneys, which

moneys, when paid, will be part of the assets of the

company, and in that sense he is liable to contribute to

the assets, but that does not make him a contributory

within the meaning of the Act. Again, a person who

has taken shares in the name of a trustee is, as between

him and his own trustee, the person liable to contrib-

ute, but that does not make him a contributory as

between him and the company. The company may get

at him, as it has in several instances, through and in the

name of the trustees. But still the equitable liability is

to the trustee only, and there is no privity or direct

right of any kind as between the company and the

cestui que trust . If an officer of the company has

misappropriated assets, he may be made to refund

them to the liquidator as part of the assets, but that

does not make him a contributory. The plain meaning

of the Act is a legal or equitable liability to contribute

in the character of a partner. A person who has not

taken shares may have become bound in equity to the

company to take shares. A person who has by some

device or contrivance got rid of his shares may be

made to take them again. These are instances of the

equitable liability to which the Act refers.

But if the British Nation did not become actual legal

shareholder, it never became under any equitable

obligation to the Commercial to take shares. It never

dealt with the Commercial at all in its quasi corporate

character in respect of the shares. The shares were

dealt with by the individual owners of the shares, who

alone had a right so to deal.

There was, however, a very substantial equity as be-

tween the two companies arising out of the transaction

itself. As between the selling company and the pur-

chasing company, the latter became primarily liable to

fulfil the contracts of the former, which *709 has a

right to enforce such liability. But as between two

such bodies, each of which must be taken to have

known the constitution of the other, and indeed

without such knowledge, the equitable liability could

not extend beyond the legal liability which it would

have been intrà vires to give by express covenant,
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namely, a liability to fulfil such contracts pari passu

with its other contracts and out of the same funds.

And that liability has, we are told, been actually so

dealt with in the winding-up, that is to say, the policies

and other obligations of the Commercial have been let

in to participate pari passu in the distribution of the

assets of the British Nation .

The result will be to allow the appeal and discharge

the order of the arbitrator putting the British Nation on

the list of contributories of the British Commercial .

The arbitrator will deal with the costs of the appeal as

he has done in other cases.
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Central Trust Co. v. Rafuse

Central Trust Company, appellant;

v.
Jack P. Rafuse and Franklyn W. Cordon, respondents.

ÅïçèêÃ î ÍòÝòÎò ïìé

ÅïçèêÃ ÍòÝòÖò Ò±ò ëî

íï ÜòÔòÎò øì¬¸÷ ìèï

Ú·´» Ò±æ ïééëí

Í«°®»³» Ý±«®¬ ±º Ý¿²¿¼¿

ïçèìæ Ü»½»³¾»® ê ñ ïçèêæ Ñ½¬±¾»® çò

Present: Dickson C.J. and Beetz, Estey, McIntyre, Lamer,

Wilson and Le Dain JJ.

ÑÒ ßÐÐÛßÔ ÚÎÑÓ ÌØÛ ÝÑËÎÌ ÑÚ ßÐÐÛßÔ ÚÑÎ ÒÑÊß ÍÝÑÌ×ß
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¼¿¬» ¿²¼ ·¬ ¿½¬·±² ¿¹¿·²¬ ¬¸» ®»°±²¼»²¬ · ²±¬ ¬¿¬«¬»ó¾¿®®»¼ò

Cases Cited

Ý±²·¼»®»¼æ Ò«²» Ü·¿³±²¼ øÖò÷ Ô¬¼ò ªò Ü±³·²·±² Û´»½¬®·½ Ð®±¬»½¬·±² Ý±òô ÅïçéîÃ ÍòÝòÎò éêçå
Í³·¬¸ øÙò×ò÷ ªò Ó½×²²·ô ÅïçéèÃ î ÍòÝòÎò ïíëéå Ø»¼´»§ Þ§®²» ú Ý±ò ªò Ø»´´»® ú Ð¿®¬²»® Ô¬¼òô

ÅïçêìÃ ßòÝò ìêëå Û´¼»®ô Ü»³°¬»® ú Ý±ò ªò Ð¿¬»®±²ô Æ±½¸±²· ú Ý±òô ÅïçîìÃ ßòÝò ëîîå Í½®«¬¬±²
Ô¬¼ò ªò Ó·¼´¿²¼ Í·´·½±²» Ô¬¼òô ÅïçêîÃ ßòÝò ììêå Ø¿´ª±®±² ªò Ó½Ô»´´¿² ú Ý±òô ÅïçéíÃ ÍòÝòÎò êëå

Ò±½¬±² ªò Ô±®¼ ß¸¾«®¬±²ô ÅïçïìÃ ßòÝò çíîå Ù®±±³ ªò Ý®±½µ»®ô ÅïçíçÃ ï ÕòÞò ïçìå Û± Ð»¬®±´»«³
Ý±ò ªò Ó¿®¼±²ô ÅïçéêÃ ÏòÞò èðïå Ó·¼´¿²¼ Þ¿²µ Ì®«¬ Ý±ò ªò Ø»¬¬ô Í¬«¾¾ ú Õ»³°ô ÅïçéçÃ Ý¸ò íèìå

ß´«³·²«³ Ð®±¼«½¬ øÏ´¼ò÷ Ð¬§ò Ô¬¼ò ªò Ø·´´ô ÅïçèïÃ Ï¼òÎò ííå Ó¿½°¸»®±² ú Õ»´´»§ ªò Õ»ª·² Öò
Ð®«²¬§ ú ß±½·¿¬»ô ÅïçèíÃ ï ÊòÎò ëéíå Í¬»´¶» ªò ×²¹®¿³ øïçðí÷ô ïç ÌòÔòÎò ëíìå Ú·²´¿§ ªò

Ó«®¬¿¹¸ô ÅïçéçÃ ×òÎò îìçå Ü±³·²·±² Ý¸¿·² Ý±ò ªò Û¿¬»®² Ý±²¬®«½¬·±² Ý±ò øïçéê÷ô êè ÜòÔòÎò øí¼÷
íèëå Ó½Ô¿®»² Ó¿§½®±º¬ ú Ý±ò ªò Ú´»¬½¸»® Ü»ª»´±°³»²¬ Ý±òô ÅïçéíÃ î ÒòÆòÔòÎò ïððå Þ®±©² ªò

Þ±±®³¿² øïèìì÷ô ïï Ýïò ú Úòïô ¿ºº·®³·²¹ øïèìî÷ô í ÏòÞò ëïïå Ô·¬»® ªò Î±³º±®¼ ×½» ¿²¼ Ý±´¼
Í¬±®¿¹» Ý±òô ÅïçëéÃ ßòÝò ëëëô ¿ºº·®³·²¹ ÅïçëêÃ î ÏòÞò ïèðå Ó¿¬¬¸»© ªò Õ«©¿·¬ Þ»½¸¬»´ Ý±®°òô

ÅïçëçÃ î ÏòÞò ëéå Ö±¸² Ó¿®§±² ×²¬»®²¿¬·±²¿´ Ô¬¼ò ªò Ò»© Þ®«²©·½µ Ì»´»°¸±²» Ý±ò øïçèî÷ô ïìï
ÜòÔòÎò øí¼÷ ïçíå Ì¿· Ø·²¹ Ý±¬¬±² Ó·´´ Ô¬¼ò ªò Ô·« Ý¸±²¹ Ø·²¹ Þ¿²µ Ô¬¼òô ÅïçèëÃ î ß´´ ÛòÎò çìéô

®»ª»®·²¹ ÅïçèìÃ ï Ô´±§¼ù ÔòÎò ëëëå Î± ªò Ý¿«²¬»®ô ÅïçèðÃ Ý¸ò îçéå Í½¸©»¾»´ ªò Ì»´»µ»ô ÅïçêéÃ
ï ÑòÎò ëìïå Í»¿´¿²¼ ±º ¬¸» Ð¿½·º·½ ªò Î±¾»®¬ Ýò Ó½Ø¿ºº·» Ô¬¼ øïçéì÷ ëï ÜòÔòÎò øí¼÷ éðîå Ù·ºº»´

ß±½·¿¬» Ô¬¼ò ªò Û¿¬»®² Ý±²¬®«½¬·±² Ý±òô ÅïçéèÃ î ÍòÝòÎò ïíìêå Ó»·²»± ªò Þ»¿´» øïçéè÷ô îð
ÑòÎò øî¼÷ ìçå Ö¿½±¾±² Ú±®¼óÓ»®½«®§ Í¿´» Ô¬¼ò ªò Í·ª»®¬¦ øïçéç÷ô ïðí ÜòÔòÎò Å°¿¹»ïëíÃ øí¼÷ ìèðå

Í«®®»§ øÜ·¬®·½¬ ±º÷ ªò Ý¿®®±´´óØ¿¬½¸ ú ß±½·¿¬» Ô¬¼ò øïçéç÷ô ïðï ÜòÔòÎò øí¼÷ îïèå Ý¿²¿¼·¿²
É»¬»®² Ò¿¬«®¿´ Ù¿ Ý±ò ªò Ð¿¬¸º·²¼»® Í«®ª»§ Ô¬¼ò øïçèð÷ô ïî ß´¬¿ò ÔòÎò øî¼÷ ïíëå Ô»·¹¸ ¿²¼
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Í·´´·ª¿² Ô¬¼ò ªò ß´·¿µ³±² Í¸·°°·²¹ Ý±òô ÅïçèëÃ î ÉòÔòÎò îèçå É¿¾¿± Ô¬¼ò ªò Ò¿¬·±²¿´ Ü®§·²¹
Ó¿½¸·²»®§ Ý±òô ÅïçèïÃ ï ÍòÝòÎò ëéèå Ì¸·¾¿«´¬ ªò Ý»²¬®¿´ Ì®«¬ Ý±³°¿²§ ±º Ý¿²¿¼¿ô ÅïçêíÃ ÍòÝòÎò

íïîå Ý¿®¬´»¼¹» ªò Ûò Ö±°´·²¹ ú Í±² Ô¬¼òô ÅïçêíÃ ßòÝò éëèå Õ¿³´±±° øÝ·¬§ ±º÷ ªò Ò·»´»²ô ÅïçèìÃ î
ÍòÝòÎò îå Ð·®»´´· Ù»²»®¿´ Ý¿¾´» É±®µ Ô¬¼ò ªò Ñ½¿® Ú¿¾»® ú Ð¿®¬²»®ô ÅïçèíÃ î ßòÝò ïå ®»º»®®»¼ ¬±æ

Ý»²¬®¿´ ¿²¼ Û¿¬»®² Ì®«¬ Ý±ò ªò ×®ª·²¹ Ñ·´ Ô¬¼òô ÅïçèðÃ î ÍòÝòÎò îçô ¿ºº·®³·²¹ øïçéè÷ô èç ÜòÔòÎò
øí¼÷ íéìô ®»ª»®·²¹ øïçéé÷ô èï ÜòÔòÎò øí¼÷ ìçëå Ø±©»´´ ªò Ç±«²¹ øïèîê÷ô ë Þò ú Ýò îëçå Þ»¿² ªò

É¿¼» øïèèë÷ô î ÌòÔòÎò ïëéå Í³·¬¸ ªò Ú±¨ øïèìè÷ô ê Ø¿®» íèêô êé ÛòÎò ïîïêå Ö¿®ª· ªò Ó±§ô Ü¿ª·»ô
Í³·¬¸ô Ê¿²¼»®ª»´´ ú Ý±òô ÅïçíêÃ ï ÕòÞò íççå Õ»´´§ ªò Ó»¬®±°±´·¬¿² Î¿·´©¿§ Ý±òô ÅïèçëÃ ï ÏòÞò

çììå Ì«®²»® ªò Í¬¿´´·¾®¿ô ÅïèçèÃ ï ÏòÞò ëêå Í¿½¸ ªò Ø»²¼»®±²ô ÅïçðîÃ ï ÕòÞò êïîå Û¼©¿®¼ ªò
Ó¿´´¿²ô ÅïçðèÃ ï ÕòÞò ïððîå Ö¿½µ±² ªò Ó¿§º¿·® É·²¼±© Ý´»¿²·²¹ Ý±òô ÅïçëîÃ ï ß´´ ÛòÎò îïëå

Ý´¿®µ ªò Õ·®¾§óÍ³·¬¸ô ÅïçêìÃ ï Ý¸ò ëðêå Þ¿¹±¬ ªò Í¬»ª»² Í½¿²´¿² ú Ý±òô ÅïçêêÃ ï ÏòÞò ïçéå Ý±±µ
ªò Í©·²º»²ô ÅïçêéÃ ï ÉòÔòÎò ìëéå Ø»§©±±¼ ªò É»´´»®ô ÅïçéêÃ ÏòÞò ììêå Î«»´´ ªò Ð¿´³»® øïéêé÷

î É·´ò ÕòÞò íîëô çë ÛòÎò èíéå Ù±¼»º®±§ ªò Ö¿§ øïèíï÷ô é Þ·²¹ò ìïíô ïíï ÛòÎò ïëçå Þ¿¬¬§ ªò
Ó»¬®±°±´·¬¿² Ð®±°»®¬§ Î»¿´·¿¬·±² Ô¬¼òô ÅïçéèÃ ÏòÞò ëëìå Ð¸±¬± Ð®±¼«½¬·±² Ô¬¼ò ªò Í»½«®·½±®

Ì®¿²°±®¬ Ô¬¼òô ÅïçéèÃ ï ÉòÔòÎò èëêå Ú±®¬»® ªò Ñ«¬®»¼ ú Ý±òô ÅïçèîÃ î ß´´ ÛòÎò éëíå Ü¿¾±« ªò
Æ«´·¿²· øïçéê÷ô ïî ÑòÎò øî¼÷ îíðå Ü±²±¹¸«» ªò Í¬»ª»²±²ô ÅïçíîÃ ßòÝò ëêîå Ø¿®¬³¿² ªò Ì¸» Ï«»»²

·² ®·¹¸¬ ±º Ñ²¬¿®·± øïçéí÷ô î ÑòÎò øî¼÷ îììå Ø¿´´ ªò Þ®±±µ´¿²¼ ß«¬± Î¿½·²¹ Ý´«¾ô ÅïçííÃ ï ÕòÞò
îðëå Ð±©»® ªò Ø¿´´»§ øïçéè÷ô èè ÜòÔòÎò øí¼÷ íèïå Î±§¿´ Þ¿²µ ±º Ý¿²¿¼¿ ªò Ý´¿®µ ¿²¼ É¿¬¬»®

øïçéè÷ô îî ÒòÞòÎò øî¼÷ êçíô íç ßòÐòÎò êçíå ß²² ªò Ó»®¬±² Ô±²¼±² Þ±®±«¹¸ Ý±«²½·´ô ÅïçéèÃ ßòÝò
éîèå ß¬¬±®²»§óÙ»²»®¿´ ±º Ò±ª¿ Í½±¬·¿ ªò ß¦¿ ßª®¿³±ª·¬½¸ ß±½·¿¬» Ô¬¼ò øïçèì÷ô ïï ÜòÔòÎò øì¬¸÷

ëèèå Ý±²«³»® Ù´¿ Ý±ò ªò Ú±«²¼¿¬·±² Ý±ò ±º Ý¿²¿¼¿ñÝ±³°¿¹²·» Ú±«²¼¿¬·±² ¼« Ý¿²¿¼¿ øïçèë÷ô
îð ÜòÔòÎò øì¬¸÷ ïîêå Ó¿®¹¿®·²» Ë²·±² Ùò³ò¾òØò ªò Ý¿³¾¿§ Ð®·²½» Í¬»¿³¸·° Ý±ò øÌ¸» þÉ»¿®

Þ®»»¦»þ÷ô ÅïçêçÃ ï ÏòÞò îïçå Î±©» ªò Ì«®²»® Ø±°µ·² ú Ð¿®¬²»®ô ÅïçèîÃ ï ÒòÆòÔòÎò ïéèå Ú´·²¬ ú
É¿´´·²¹ Óº¹ò Ý±ò ªò Þ»½µ»¬¬ô éç ÒòÛò ëðí øïçðê÷å ß®»²±² ªò Ý¿±² Þ»½µ³¿² Î«¬´»§ ú Ý±òô

ÅïçééÃ ßòÝò ìðëå Ö«²·±® Þ±±µ Ô¬¼ò ªò Ê»·¬½¸· Ý±òô ÅïçèíÃ ï ßòÝò ëîïå Ì®¿½§ ªò ß¬µ·² øïçéç÷ô ïðë
ÜòÔòÎò øí¼÷ êíîå Ø»¬¬ ªò Ð«² Ð±²¯ øïèçð÷ô ïè ÍòÝòÎò îçðå Þ¿²²»®³¿² Þ®§¼±²» Ú±´¬»® ú Ý±ò ªò

Ó«®®¿§ô ÅïçéîÃ ÒòÆòÔòÎò ìïïå Í°¿®¸¿³óÍ±«¬»® ªò Ì±©² ¿²¼ Ý±«²¬®§ Ü»ª»´±°³»²¬ øÛ»¨÷ Ô¬¼òô
ÅïçéêÃ ÏòÞò èëèò Å°¿¹»ïëìÃ

Statutes and Regulations Cited

Þ·´´ ±º Ô¿¼·²¹ ß½¬ô ïèëëô ïè ú ïç Ê·½¬òô ½ò ïïïô ò ïò

Ý·ª·´ Ý±¼»ô ¿®¬ò ïðëíò
Ý±³°¿²·» ß½¬ô ÎòÍòÒòÞò ïçëîô ½ò ííô ò íéøï÷ò

Ý±³°¿²·» ß½¬ô ÎòÍòÒòÍò ïçêéô ½ò ìîô ò çêøë÷ò
Ý±²¬®·¾«¬±®§ Ò»¹´·¹»²½» ß½¬ô ÎòÍòßò ïçéðô ½ò êëò

Ý±²¬®·¾«¬±®§ Ò»¹´·¹»²½» ß½¬ô ÎòÍòÞòÝò ïçêðô ½ò éìò
Ý±«²¬§ Ý±«®¬ ß½¬ô ïèèèô ëï ú ëî Ê·½¬òô ½ò ìíô ò êêò

Ô·³·¬¿¬·±² ß½¬ô ïçíçô î ú í Ù»±ò êô ½ò îïô ò îêò
Ô·³·¬¿¬·±² ß½¬ ïçêíô øËòÕò÷ô ½ò ìéò

Ô·³·¬¿¬·±² ß½¬ô ÍòÞòÝò ïçéëô ½ò íéô ò ïêò
Ó«²·½·°¿´ ß½¬ô ÎòÍòÞòÝò ïçêðô ½ò îëëô ò éíèøî÷ò
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Ò»¹´·¹»²½» ß½¬ô ÎòÍòÑò ïçéðô ½ò îçêô ò îøï÷ø»÷ò
Í¬¿¬«¬» ±º Ô·³·¬¿¬·±²ô ÎòÍòÞòÝò ïçìèô ½ò ïçïô ò íèò

Í¬¿¬«¬» ±º Ô·³·¬¿¬·±²ô ÎòÍòÒòÍò ïçêéô ½ò ïêèô ò îøï÷ø½÷ò
Ì±®¬º»¿±® ß½¬ô ÎòÍòÒòÍò ïçêéô ½ò íðéò

Authors Cited

ß³»®·½¿² Ö«®·°®«¼»²½»ô ª±´ò íèô þÒ»¹´·¹»²½»þ °¿®¿ò îðò ß³»®·½¿² Ö«®·°®«¼»²½»ô ª±´ò éô î²¼ »¼òô

þß¬¬±®²»§ ¿¬ Ô¿©þ °¿®¿ò îððò Ý¸¿®´»©±®¬¸ô Ö±¸² ¿²¼ Îòßò Ð»®½§ò Ý¸¿®´»©±®¬¸ ¿²¼ Ð»®½§ ±²
Ò»¹´·¹»²½»ô é¬¸ »¼ò Ý±³³±²©»¿´¬¸ Ô¿© Ô·¾®¿®§ ²±ò êò Ô±²¼±²æ Í©»»¬ ¿²¼ Ó¿¨©»´´ô ïçèíò

Ü«¹¼¿´»ô ßòÓò ¿²¼ ÕòÓò Í¬¿²¬±²ò Ð®±º»·±²¿´ Ò»¹´·¹»²½»ò Ô±²¼±²æ Þ«¬¬»®©±®¬¸ô ïçèîò Ü©§»®ô
Ö±¸² Ôò þÍ±´·½·¬±®ù Ò»¹´·¹»²½» óó Ì±®¬ ±® Ý±²¬®¿½¬áþ øïçèî÷ô ëê ßòÔòÖò ëîìò Ú·º±±¬ô Ý»½·´ Øò

Í¬»©¿®¬ò Ø·¬±®§ ¿²¼ Í±«®½» ±º ¬¸» Ý±³³±² Ô¿©æ Ì±®¬ ¿²¼ Ý±²¬®¿½¬ò Ô±²¼±²æ Í¬»ª»²ô ïçìçò
Ú®»²½¸ô Ý¸®·¬·²»ò þÌ¸» Ý±²¬®¿½¬ñÌ±®¬ Ü·´»³³¿þ øïçèí÷ô ë Ñ¬¿¹± ÔòÎò îíêò Ö¿½µ±²ô Î«°»®¬ Óò ¿²¼

Ö±¸² Ôò Ð±©»´´ò Ð®±º»·±²¿´ Ò»¹´·¹»²½»ò Ô±²¼±²æ Í©»»¬ ¿²¼ Ó¿¨©»´´ô ïçèîò Ó¿¸±²»§ô ÎòÓò
þÔ¿©§»® óó Ò»¹´·¹»²½» óó Í¬¿²¼¿®¼ ±º Ý¿®»þ øïçèë÷ô êí Ý¿²ò Þ¿® Î»ªò îîïò Ð®±»®ô É·´´·¿³ Ô´±§¼ò

þÌ¸» Þ±®¼»®´¿²¼ ±º Ì±®¬ ¿²¼ Ý±²¬®¿½¬òþ ×² Í»´»½¬»¼ Ì±°·½ ±² ¬¸» Ô¿© ±º Ì±®¬ò ß²² ß®¾±®æ
Ë²·ª»®·¬§ ±º Ó·½¸·¹¿² Ô¿© Í½¸±±´ô ïçëíò Ð®±»®ô É·´´·¿³ Ô´±§¼ò Ø¿²¼¾±±µ ±º ¬¸» Ô¿© ±º Ì±®¬ô

ì¬¸ »¼ò Í¬ò Ð¿«´ô Ó·²²òæ É»¬ Ð«¾´·¸·²¹ô ïçéïò Ð®±»®ô É·´´·¿³ Ô´±§¼ô Ö±¸² Éò É¿¼» ¿²¼ Ê·½¬±®
Ûò Í½¸©¿®¬¦ò Ý¿» ¿²¼ Ó¿¬»®·¿´ ±² Ì±®¬ô ê¬¸ »¼ò Ó·²»±´¿ô ÒòÇòæ Ú±«²¼¿¬·±² Ð®»ô ïçéêò

É·²º·»´¼ô Í·® Ð»®½§ Ø»²®§ò É·²º·»´¼ ±² Ì±®¬ô é¬¸ »¼ò Þ§ Öòßò Ö¿´±©·½¦ ¿²¼ Ìò Û´´· Ô»©·ò
Ô±²¼±²æ Í©»»¬ ¿²¼ Ó¿¨©»´´ô ïçêíò

Å°¿¹»ïëëÃ

ßÐÐÛßÔ º®±³ ¿ ¶«¼¹³»²¬ ±º ¬¸» Ò±ª¿ Í½±¬·¿ Ý±«®¬ ±º ß°°»¿´ øïçèí÷ô ëé ÒòÍòÎò øî¼÷ ïîëô ïîð

ßòÐòÎò ïîëô ïìé ÜòÔòÎò øí¼÷ îêðô îè ÎòÐòÎò ïèëô ¼·³··²¹ ¿² ¿°°»¿´ º®±³ ¿ ¶«¼¹³»²¬ ±º Ø¿´´»¬¬ Öò
øïçèî÷ô ëí ÒòÍòÎò øî¼÷ êçô ïðç ßòÐòÎò êçô ïíç ÜòÔòÎò íèëô ¼·³··²¹ ¿°°»´´¿²¬ù ¿½¬·±²ò ß°°»¿´

¿´´±©»¼ò

Îòßò Ý´«²»§ô ÏòÝòô ¿²¼ ÎòÙò Þ»´´·ª»¿«ô º±® ¬¸» ¿°°»´´¿²¬ò

ß®¬¸«® Îò Ó±®»·®¿ô ÏòÝòô ß´»¨¿²¼»® Íò Þ»ª»®·¼¹» ¿²¼ Ý±´·² Üò Þ®§±²ô º±® ¬¸» ®»°±²¼»²¬ò

Í±´·½·¬±® º±® ¬¸» ¿°°»´´¿²¬æ Îòßò Ý´«²»§ô Ø¿´·º¿¨ò

Í±´·½·¬±® º±® ¬¸» ®»°±²¼»²¬æ ß®¬¸«® ÉòÎò Ó±®»·®¿ô Ø¿´·º¿¨ò

Ì¸» ¶«¼¹³»²¬ ±º ¬¸» Ý±«®¬ ©¿ ¼»´·ª»®»¼ ¾§

1 LE DAIN J.æóó Ì¸» °®·²½·°¿´ ¯«»¬·±² ·² ¬¸· ¿°°»¿´ · ©¸»¬¸»® ¿ ±´·½·¬±® · ´·¿¾´» ¬± ¿ ½´·»²¬ ·²
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¬±®¬ ¿ ©»´´ ¿ ·² ½±²¬®¿½¬ º±® ¬¸» ¼¿³¿¹» ½¿«»¼ ¾§ ¿ º¿·´«®» ¬± ³»»¬ ¬¸» ®»¯«··¬» ¬¿²¼¿®¼ ±º ½¿®» ·²
¬¸» °»®º±®³¿²½» ±º ¬¸» »®ª·½» º±® ©¸·½¸ ¬¸» ±´·½·¬±® ¸¿ ¾»»² ®»¬¿·²»¼ò Ì¸» ½±²»¯«»²¬·¿´ ·«» ·²

¬¸» ¿°°»¿´ · ©¸»¬¸»®ô ·º ¬¸»®» ©¿ ¿ º¿·´«®» ¬± ³»»¬ ¬¸» ®»¯«··¬» ¬¿²¼¿®¼ ±º ½¿®»ô ¬¸» ¿°°»´´¿²¬ù
¿½¬·±² ¿¹¿·²¬ ¬¸» ®»°±²¼»²¬ · ¬¿¬«¬»ó¾¿®®»¼ò

2 Ì¸» ¿°°»¿´ · ¾§ ´»¿ª» ±º ¬¸» Ò±ª¿ Í½±¬·¿ Í«°®»³» Ý±«®¬ô ß°°»¿´ Ü·ª··±²ô º®±³ ¬¸» ¶«¼¹³»²¬
±º ¬¸» ß°°»¿´ Ü·ª··±² ±² Ó¿®½¸ íðô ïçèí ¼·³··²¹ ¬¸» ¿°°»¿´ º®±³ ¬¸» ¶«¼¹³»²¬ ±º Ø¿´´»¬¬ Öò ·²

¬¸» Ì®·¿´ Ü·ª··±² ±² ß«¹«¬ çô ïçèîô ©¸·½¸ ¼·³·»¼ ¬¸» ¿°°»´´¿²¬ù ¿½¬·±² ·² ¼¿³¿¹» ¿¹¿·²¬ ¬¸»
®»°±²¼»²¬ ±´·½·¬±® º±® ¾®»¿½¸ ±º ½±²¬®¿½¬ ¿²¼ ²»¹´·¹»²½» ·² º¿·´·²¹ ¬± ¿¼ª·» ¬¸»·® ½´·»²¬ ¬¸¿¬ ¿

³±®¬¹¿¹» ³·¹¸¬ô ·º ½¸¿´´»²¹»¼ô ¾» ¸»´¼ ¬± ¾» ª±·¼ô ¿ ·¬ ©¿ ´¿¬»® ¸»´¼ ¾§ ¬¸· Ý±«®¬ô ¾»½¿«» ±º ¿
¬¿¬«¬±®§ °®±ª··±² ³¿µ·²¹ ·¬ «²´¿©º«´ º±® ¿ ½±³°¿²§ ¬± ¹·ª» º·²¿²½·¿´ ¿·¬¿²½» ·² ½±²²»½¬·±² ©·¬¸

¿ °«®½¸¿» ±º ·¬ ¸¿®»ò

×

3 Ì¸» ®»´¿¬·±²¸·° ±º ±´·½·¬±® ¿²¼ ½´·»²¬ ¿®±» ·² ¬¸» º±´´±©·²¹ ³¿²²»®ò Ì¸» ®»°±²¼»²¬ ±´·½·¬±®
©»®» ¿½¬·²¹ º±® °»®±² ©¸± ¸¿¼ ¿¹®»»¼ ¬± °«®½¸¿» ¿´´ ¬¸» ¸¿®» ·² ¬¸» ½¿°·¬¿´ ¬±½µ ±º Í¬±²»¸±«»

Ó±¬»´ ¿²¼ Î»¬¿«®¿²¬ Ô·³·¬»¼ ø¸»®»·²¿º¬»® Å°¿¹»ïëêÃ ®»º»®®»¼ ¬± ¿ þÍ¬±²»¸±«»þ÷ º±® üíïëôðððò ×¬
©¿ ¿ ½±²¼·¬·±² ±º ¬¸» ¿¹®»»³»²¬ ±º °«®½¸¿» ¿²¼ ¿´» ¬¸¿¬ ¬¸» °«®½¸¿»® ©±«´¼ ±¾¬¿·² ¿ ³±®¬¹¿¹»

±² ¬¸» °®±°»®¬§ ±º Í¬±²»¸±«» º±® ²±¬ ´» ¬¸¿² üîîëôðððô ¬¸» °®±½»»¼ ±º ©¸·½¸ ©±«´¼ ¾» °¿·¼ ¬±
¬¸» ª»²¼±® ·² °¿®¬ ¿¬·º¿½¬·±² ±º ¬¸» °«®½¸¿» °®·½» ±º ¬¸» ¸¿®»ò ß² ¿°°´·½¿¬·±² º±® ¬¸» ³±®¬¹¿¹»

´±¿² ©¿ ³¿¼» ¾§ ±²» ±º ¬¸» °«®½¸¿»® ±² ¾»¸¿´º ±º Í¬±²»¸±«» ¬± ¬¸» Ò±ª¿ Í½±¬·¿ Ì®«¬
Ý±³°¿²§ô ¿²¼ ·² ¿½½±®¼¿²½» ©·¬¸ ¬¸» °®¿½¬·½» ·² «½¸ ½¿» ¬¸» ®»°±²¼»²¬ ©»®» ®»¬¿·²»¼ ¾§ ¬¸»

¬®«¬ ½±³°¿²§ ¬± °»®º±®³ ¬¸» ²»½»¿®§ ´»¹¿´ »®ª·½» ·² ½±²²»½¬·±² ©·¬¸ ¬¸» ³±®¬¹¿¹» ¬®¿²¿½¬·±²ò
ß ´»¬¬»® ¼¿¬»¼ Ü»½»³¾»® ïîô ïçêè º®±³ ¬¸» ¬®«¬ ½±³°¿²§ ¬± ¬¸» ®»°±²¼»²¬ Î¿º«»ô ©¸·½¸

½±²º·®³»¼ ¬¸» ¿°°®±ª¿´ ±º ¬¸» ³±®¬¹¿¹» ´±¿² ¬± Í¬±²»¸±«»ô ¿·¼æ þÉ» ©±«´¼ ¬¸»®»º±®» ¿µ §±« ¬±
µ·²¼´§ »¿®½¸ ¬¸» ¬·¬´» ¬± ¬¸» °®±°»®¬§ ·² ¯«»¬·±² »²«®·²¹ ·¬ · ¹±±¼ ¿²¼ ª¿´·¼ º±® ±«® °«®°±» ¿²¼

°®±ª·¼» « ©·¬¸ §±«® Ý»®¬·º·½¿¬»òþ Ì¸» ³±®¬¹¿¹» ´±¿² ©¿ ¿°°®±ª»¼ ¿²¼ ¬¸» ·²¬®«½¬·±² ¹·ª»² ¬± ¬¸»
®»°±²¼»²¬ ±´·½·¬±® ±² ¾»¸¿´º ±º ¬¸» ¬®«¬ ½±³°¿²§ ¾§ °»®±² ©¸± ¸¿¼ ¸¿¼ ´»¹¿´ ¬®¿·²·²¹ò

4 ß¬ ¬¸» ½´±·²¹ ±º ¬¸» ¿´» ±² Ü»½»³¾»® íïô ïçêè ¬¸» °«®½¸¿»® ±º ¬¸» ¸¿®»ô ¿½¬·²¹ ¿ ¬¸» ²»©
±ºº·½»® ±º Í¬±²»¸±«»ô »¨»½«¬»¼ ¿ º·®¬ ³±®¬¹¿¹» ±² ¬¸» ®»¿´ °®±°»®¬§ ¿²¼ ¿ ½¸¿¬¬»´ ³±®¬¹¿¹» ±² ¬¸»

»¯«·°³»²¬ ±º ¬¸» ½±³°¿²§ ¿ »½«®·¬§ º±® ¿ ´±¿² ±º üîîëôððð º®±³ ¬¸» ¬®«¬ ½±³°¿²§ò Ì¸»
®»°±²¼»²¬ Ý±®¼±²ô ¿½¬·²¹ º±® ¾±¬¸ ¬¸» °«®½¸¿»® ¿²¼ ¬¸» ¬®«¬ ½±³°¿²§ô ¹¿ª» ¬¸» ±´·½·¬±® º±® ¬¸»

ª»²¼±® ¿ ½¸»¯«» ·² ¬¸» ¿³±«²¬ ±º üíððôðððô ¬¸» º«²¼ º±® ©¸·½¸ ·²½´«¼»¼ ¬¸» °®±½»»¼ ±º üîîëôððð
º®±³ ¬¸» ³±®¬¹¿¹» ´±¿²ô ·² °¿§³»²¬ º±® ¬¸» ¸¿®»ò Ñ² Ö¿²«¿®§ ïéô ïçêç ¬¸» ®»°±²¼»²¬ Ý±®¼±²ô

®»°±®¬·²¹ ±² ¾»¸¿´º ±º ¸· º·®³ ¬± ¬¸» ¬®«¬ ½±³°¿²§ ½±²½»®²·²¹ ¬¸» ³±®¬¹¿¹» ¬®¿²¿½¬·±²ô ¿·¼æ þÉ»
¸»®»¾§ ½»®¬·º§ ¬¸¿¬ ¬¸» ¬·¬´» ¬± ¬¸» ¿¾±ª» °®±°»®¬§ · º®»» ¿²¼ ½´»¿® ±º ¿´´ »²½«³¾®¿²½» ¿²¼ ¬¸¿¬ ¬¸»

³±®¬¹¿¹» º®±³ Í¬±²»óØ±«» Ó±¬»´ ¿²¼ Î»¬¿«®¿²¬ Ô·³·¬»¼ º±®³ ¿ º·®¬ ½¸¿®¹» ±² ¬¸» °®±°»®¬§ô ¿²¼
¬¸¿¬ ¿´´ ¬¿¨» ¸¿ª» ¾»»² °¿·¼ ¬± Ü»½»³¾»® íïô ïçêçòþ

Å°¿¹»ïëéÃ
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5 Ì¸» ¿°°»´´¿²¬ô Ý»²¬®¿´ Ì®«¬ Ý±³°¿²§ô · ¬¸» «½½»±® ±º ¬¸» Ò±ª¿ Í½±¬·¿ Ì®«¬ Ý±³°¿²§ò Ñ²
ß°®·´ îïô ïçéé ·¬ ·²¬·¬«¬»¼ ¿² ¿½¬·±² ¿¹¿·²¬ Í¬±²»¸±«» º±® º±®»½´±«®» ±º ¬¸» ³±®¬¹¿¹»ò ×®ª·²¹ Ñ·´

Ô·³·¬»¼ô ¿ ½®»¼·¬±® ±º Í¬±²»¸±«» ©·¬¸ ®»¹·¬»®»¼ ¶«¼¹³»²¬ô ·²¬»®ª»²»¼ ¬± ±°°±» ¬¸» ¿½¬·±²ò Þ±¬¸
Í¬±²»¸±«» ¿²¼ ×®ª·²¹ ®¿·»¼ ¬¸» ¼»º»²½» ¬¸¿¬ ¬¸» ³±®¬¹¿¹» ©¿ ª±·¼ ¿ ¾»·²¹ ½±²¬®¿®§ ¬± ò çêøë÷ ±º

¬¸» Ò±ª¿ Í½±¬·¿ Ý±³°¿²·» ß½¬ô ÎòÍòÒòÍò ïçêéô ½ò ìîô ©¸·½¸ °®±ª·¼»¼æ

çêò òòò

øë÷ Í«¾¶»½¬ ¬± ¬¸· Í»½¬·±²ô ·¬ ¸¿´´ ²±¬ ¾» ´¿©º«´ º±® ¿ ½±³°¿²§ ¬± ¹·ª»ô

©¸»¬¸»® ¼·®»½¬´§ ±® ·²¼·®»½¬´§ô ¿²¼ ©¸»¬¸»® ¾§ ³»¿² ±º ¿ ´±¿²ô ¹«¿®¿²¬»»ô ¬¸»
°®±ª··±² ±º »½«®·¬§ ±® ±¬¸»®©·»ô ¿²§ º·²¿²½·¿´ ¿·¬¿²½» º±® ¬¸» °«®°±» ±º ±®

·² ½±²²»½¬·±² ©·¬¸ ¿ °«®½¸¿» ³¿¼» ±® ¬± ¾» ³¿¼» ¾§ ¿²§ °»®±² ±º ¿²§ ¸¿®» ·²
¬¸» ½±³°¿²§ò

6 Þ§ ¶«¼¹³»²¬ ±² Ò±ª»³¾»® îëô ïçéé ·² Ý»²¬®¿´ ¿²¼ Û¿¬»®² Ì®«¬ Ý±ò ªò Í¬±²»¸±«» Ó±¬»´ ¿²¼
Î»¬¿«®¿²¬ Ô¬¼ò øïçéé÷ô èï ÜòÔòÎò øí¼÷ ìçëô ¬¸» Ò±ª¿ Í½±¬·¿ Í«°®»³» Ý±«®¬ô Ì®·¿´ Ü·ª··±² øØ¿®¬

Öò÷ô ¸»´¼ ¬¸¿¬ ¬¸» ³±®¬¹¿¹» ©¿ ²±¬ ª±·¼ ¾§ ®»¿±² ±º ò çêøë÷ ¿²¼ ¹®¿²¬»¼ ¿² ±®¼»® º±® º±®»½´±«®»ò
Ñ² ¿°°»¿´ º®±³ ¬¸· ¶«¼¹³»²¬ ¬¸» Í«°®»³» Ý±«®¬ ±º Ò±ª¿ Í½±¬·¿ô ß°°»¿´ Ü·ª··±² øÝ±ºº·²ô

Ó¿½¼±²¿´¼ ¿²¼ Ð¿½» ÖÖòßò÷ô ¸»´¼ ±² Ö«´§ ïðô ïçéè ·² ×®ª·²¹ Ñ·´ Ô¬¼ò ªò Ý»²¬®¿´ ¿²¼ Û¿¬»®² Ì®«¬
Ý±ò øïçéè÷ô èç ÜòÔòÎò øí¼÷ íéìô ¬¸¿¬ ¬¸» ³±®¬¹¿¹» ©¿ ª±·¼ ¾§ ®»¿±² ±º ò çêøë÷ »¨½»°¬ º±® ¬¸»

¿³±«²¬ ¾§ ©¸·½¸ ¬¸» ±¾´·¹¿¬·±² ±º Í¬±²»¸±«» ©»®» ¬± ¾» ®»¼«½»¼ ¾§ ¿°°´·½¿¬·±² ±º ¬¸» °®±½»»¼
±º ¬¸» ³±®¬¹¿¹» ´±¿²ò Ñ² ¿°°»¿´ º®±³ ¬¸¿¬ ¶«¼¹³»²¬ ¬¸· Ý±«®¬ ¸»´¼ ±² ß°®·´ îîô ïçèð ·² Ý»²¬®¿´

¿²¼ Û¿¬»®² Ì®«¬ Ý±ò ªò ×®ª·²¹ Ñ·´ Ô¬¼òô ÅïçèðÃ î ÍòÝòÎò îçô ¬¸¿¬ ¬¸» ³±®¬¹¿¹» ©¿ ª±·¼ ¿ ¿ ©¸±´»
¿ ¾»·²¹ ½±²¬®¿®§ ¬± ò çêøë÷ò

7 Ñ² Ñ½¬±¾»® îèô ïçèðô º±´´±©·²¹ ¬¸» ¶«¼¹³»²¬ ±º ¬¸· Ý±«®¬ ¼»½´¿®·²¹ ¬¸» ³±®¬¹¿¹» ¬± ¾» ª±·¼ô
¬¸» ¿°°»´´¿²¬ ·²¬·¬«¬»¼ ·¬ ¿½¬·±² ¿¹¿·²¬ ¬¸» ®»°±²¼»²¬ º±® ¾®»¿½¸ ±º ½±²¬®¿½¬ ¿²¼ ²»¹´·¹»²½»ò ×¬

¿´´»¹»¼ ²»¹´·¹»²½» ·² º¿·´·²¹ ¬± ¿°°®»½·¿¬» ¿²¼ ¿¼ª·» ¬¸» Ò±ª¿ Í½±¬·¿ Ì®«¬ Ý±³°¿²§ ¬¸¿¬ ¬¸»
³±®¬¹¿¹» ³·¹¸¬ ¾» ¸»´¼ ¬± ¾» ª±·¼ ¿ ¾»·²¹ ½±²¬®¿®§ Å°¿¹»ïëèÃ ¬± ò çêøë÷ ±º ¬¸» Ý±³°¿²·» ß½¬

¾»½¿«» ·¬ ©¿ ¹·ª»² ¾§ Í¬±²»¸±«» ¬± °®±ª·¼» º·²¿²½·¿´ ¿·¬¿²½» ·² ½±²²»½¬·±² ©·¬¸ ¬¸» °«®½¸¿»
±º ¸¿®» ·² ¬¸» ½±³°¿²§ò

8 ×² ¬¸»·® ¼»º»²½» ¬¸» ®»°±²¼»²¬ ½±²¬»²¼»¼æ ø¿÷ ¬¸¿¬ ¬¸»·® ´·¿¾·´·¬§ô ·º ¿²§ô ©¿ ·² ½±²¬®¿½¬ ±²´§
¿²¼ ²±¬ ·² ¬±®¬å ø¾÷ ¬¸¿¬ ¬¸»§ ¸¿¼ ²±¬ ¾»»² ²»¹´·¹»²¬ô °¿®¬·½«´¿®´§ ·² ª·»© ±º ¬¸» ½±²º´·½¬·²¹ ¶«¼·½·¿´

±°·²·±² ±² ¬¸» ¯«»¬·±² ±º ¬¸» ª¿´·¼·¬§ ±º ¬¸» ³±®¬¹¿¹»å ø½÷ ¬¸¿¬ ¬¸»®» ©¿ ½±²¬®·¾«¬±®§ ²»¹´·¹»²½»
±² ¬¸» °¿®¬ ±º ¬¸» Ò±ª¿ Í½±¬·¿ Ì®«¬ Ý±³°¿²§ ±® ¬¸±» º±® ©¸±³ ·¬ ©¿ ®»°±²·¾´» ¾»½¿«» ±º ¬¸»
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9 Ø¿´´»¬¬ Öò ·² ¬¸» Ì®·¿´ Ü·ª··±² øïçèî÷ô ïíç ÜòÔòÎò øí¼÷ íèëô ¼·³·»¼ ¬¸» ¿°°»´´¿²¬ù ¿½¬·±² ±²

¬¸» ¹®±«²¼ ¬¸¿¬ ¬¸» ®»°±²¼»²¬ ¸¿¼ ²±¬ ¾»»² ²»¹´·¹»²¬ò Ø» ¼·¼ ²±¬ ¼»¿´ ©·¬¸ ¬¸» ±¬¸»® ·«»ò

10 Ì¸» ß°°»¿´ Ü·ª··±² øÝ±±°»®ô Ð¿½» ¿²¼ Ö±²» ÖÖòßò÷ øïçèí÷ô ïìé ÜòÔòÎò øí¼÷ îêðô ¸»´¼ ¬¸¿¬

¬¸» ®»°±²¼»²¬ ¸¿¼ ¾»»² ²»¹´·¹»²¬ ¾«¬ ¼·³·»¼ ¬¸» ¿°°»¿´ ±² ¬¸» ¹®±«²¼ ¬¸¿¬ ¬¸» ¿½¬·±² ©¿
¾¿®®»¼ ¾§ Ì¸» Í¬¿¬«¬» ±º Ô·³·¬¿¬·±²ò Ì¸» Ý±«®¬ ±º ß°°»¿´ ©¿ ±º ¬¸· ª·»© ©¸»¬¸»® ±® ²±¬ ¬¸»

¿°°»´´¿²¬ù ¿½¬·±² ½±«´¼ ¾» ¾¿»¼ ±² ¬±®¬ ¿ ©»´´ ¿ ½±²¬®¿½¬ô ¿ ¯«»¬·±² ±² ©¸·½¸ ·¬ ¼·¼ ²±¬ »¨°®»
¿² ±°·²·±²ò

11 ×¬ ©¿ ½±²½»¼»¼ ¾§ ¬¸» ¿°°»´´¿²¬ ·² ¬¸· Ý±«®¬ ¬¸¿¬ ·º ¬¸» ®»°±²¼»²¬ ±´·½·¬±® ©»®» ´·¿¾´» ·²
½±²¬®¿½¬ ±²´§ ¬¸» ¿°°»´´¿²¬ù ¿½¬·±² ©¿ ¬¿¬«¬»ó¾¿®®»¼ò Ì¸» ·«» ·² ¬¸» ¿°°»¿´ô ·² ¬¸» ±®¼»® ·²

©¸·½¸ × °®±°±» ¬± ¼»¿´ ©·¬¸ ¬¸»³ ¬± ¬¸» »¨¬»²¬ ²»½»¿®§ º±® ¬¸» ¼·°±·¬·±² ±º ¬¸» ¿°°»¿´ô ³¿§ ¾»
«³³¿®·¦»¼ ¿ º±´´±©æ

ïò Ý¿² ¿ ±´·½·¬±® ¾» ´·¿¾´» ¬± ¿ ½´·»²¬ ·² ¬±®¬ ¿ ©»´´ ¿ ·² ½±²¬®¿½¬ º±®
²»¹´·¹»²½» ·² ¬¸» Å°¿¹»ïëçÃ °»®º±®³¿²½» ±º ¬¸» °®±º»·±²¿´ »®ª·½» º±®

©¸·½¸ ¬¸» ±´·½·¬±® ¸¿ ¾»»² ®»¬¿·²»¼á
îò É»®» ¬¸» ®»°±²¼»²¬ ±´·½·¬±® ²»¹´·¹»²¬ ·² ½¿®®§·²¹ ±«¬ ¬¸» ³±®¬¹¿¹»

¬®¿²¿½¬·±² º±® ¬¸» Ò±ª¿ Í½±¬·¿ Ì®«¬ Ý±³°¿²§á
íò É¿ ¬¸»®» ½±²¬®·¾«¬±®§ ²»¹´·¹»²½» ±² ¬¸» °¿®¬ ±º ¬¸» Ò±ª¿ Í½±¬·¿ Ì®«¬

Ý±³°¿²§ ±® ¬¸±» º±® ©¸±³ ·¬ ©¿ ®»°±²·¾´»á
ìò × ¬¸» ¿°°»´´¿²¬ °®»ª»²¬»¼ º®±³ ¾®·²¹·²¹ ·¬ ¿½¬·±² ¾»½¿«» ±º ¬¸» ·´´»¹¿´·¬§

±º ¬¸» ³±®¬¹¿¹»á
ëò × ¬¸» ¿°°»´´¿²¬ù ¿½¬·±² ¾¿®®»¼ ¾§ Ì¸» Í¬¿¬«¬» ±º Ô·³·¬¿¬·±²á

12 Ì¸» °¿®¬·» ¿®» ¿¹®»»¼ ±² ¬¸» ¯«¿²¬«³ ±º ¼¿³¿¹» ·º ¬¸» ®»°±²¼»²¬ ¿®» ´·¿¾´»ò Ì¸» ¬»®³ ±º
¬¸»·® ¿¹®»»³»²¬ ©»®» ²±¬»¼ ¾§ Ø¿´´»¬¬ Öò ·² ¸· ¶«¼¹³»²¬ ¿ º±´´±©æ þÌ¸» ¼»º»²¼¿²¬ ¸¿ª» ¿¹®»»¼ ¿

¬± ¬¸» ¯«¿²¬«³ ±º ¬¸» °´¿·²¬·ººù ½´¿·³ ©¸·½¸ ½±²·¬ ±º üìîìôìíìòðì ±«¬¬¿²¼·²¹ ±² ¬¸» ³±®¬¹¿¹»
º±® °®·²½·°¿´ô ·²¬»®»¬ ¿²¼ ¬¿¨»ô °´« ·²¬»®»¬ ¿½½®«·²¹ ¼¿·´§ ¿º¬»® ß°®·´ ïìô ïçèîô ¿¬ ¬¸» ®¿¬» ±º

üïëêòçí ¿²¼ ´»¹¿´ º»» ±º üëêôéëçòìê ·²½«®®»¼ ¾§ ¬¸» °´¿·²¬·ºº ·² ¿¬¬»³°¬·²¹ ¬± »²º±®½» ¬¸»
³±®¬¹¿¹»òþ Ì¸· ¿¹®»»³»²¬ ¿ ¬± ¯«¿²¬«³ ©¿ ®»¿ºº·®³»¼ ¾§ ¬¸» °¿®¬·» ·² ¬¸»·® º¿½¬«³ ·² ¬¸·

Ý±«®¬ò

××

13 Ì¸» ¯«»¬·±² ©¸»¬¸»® ¬¸»®» ½¿² ¾» ½±²½«®®»²¬ ´·¿¾´·¬§ ·² ½±²¬®¿½¬ ¿²¼ ·² ¬±®¬ º±® ²»¹´·¹»²½» ·²
¬¸» °»®º±®³¿²½» ±º °®±º»·±²¿´ »®ª·½» ¸¿ ¾»»² ¬¸» «¾¶»½¬ ±º ½±²º´·½¬·²¹ ¶«¼·½·¿´ ±°·²·±² ¿²¼ ¿

¹®»¿¬ ¼»¿´ ±º ¿½¿¼»³·½ ½±³³»²¬¿®§ ©¸·½¸ ¸¿ ¾»»² ±ª»®©¸»´³·²¹´§ ·² º¿ª±«® ±º ¬¸» ®»½±¹²·¬·±² ±º
½±²½«®®»²¬ ´·¿¾·´·¬§ ·² «½¸ ¿ ½¿»ò ×³°±®¬¿²¬ ´»¹¿´ ½±²»¯«»²½» ¸¿ª» ¬«®²»¼ ±² ¬¸» ¼·ºº»®»²½» ·²

¬¸» ®«´» ¿°°´·½¿¾´» ¬± ½±²¬®¿½¬«¿´ ¿²¼ ¬±®¬·±« ´·¿¾·´·¬§ò Ì¸» ¬¸®»» ³±¬ ·³°±®¬¿²¬ ¿®»¿ ·² ©¸·½¸
¬¸»» ¼·ºº»®»²½» ¸¿ª» ¾»»² ®»º´»½¬»¼ ·² ¬¸» ¼»½··±² ±² ¬¸» ¯«»¬·±² ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ ¿®»

Ð¿¹» ïð

09-50026-reg    Doc 12469-1    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No. 1
    Pg 11 of 50



´·³·¬¿¬·±² ±º ¿½¬·±²ô ³»¿«®» ±º ¼¿³¿¹» ¿²¼ ¿°°±®¬·±²³»²¬ ±º ´·¿¾·´·¬§ò ß´¬¸±«¹¸ ¬¸»®» ¸¿ ¾»»²
¿² ·²½®»¿·²¹ ¶«¼·½·¿´ ¼·°±·¬·±² ¬± ¿°°´§ ·³·´¿® ®«´»ô ±® ¿¬ ´»¿¬ ¬± ®»¿½¸ ·³·´¿® ®»«´¬ô ©·¬¸

®»°»½¬ ¬± ¬¸»» ·«» «²¼»® ¬¸» ¬©± µ·²¼ ±º Å°¿¹»ïêðÃ ´·¿¾·´·¬§ô ¬¸»®» ¿®» ´·µ»´§ ¬± ®»³¿·²
¼·ºº»®»²½» ±º ®»«´¬ ·² ½»®¬¿·² ½¿» º´±©·²¹ º®±³ ·²¸»®»²¬ ¼·ºº»®»²½» ¾»¬©»»² ½±²¬®¿½¬ ¿²¼ ¬±®¬ò

ß´¬¸±«¹¸ ¿² ¿·³·´¿¬·±² ±º ¬¸» ®«´» ±® ®»«´¬ «²¼»® ¬¸» ¬©± µ·²¼ ±º ´·¿¾·´·¬§ ¸¿ ¾»»² ¿¼ª±½¿¬»¼
¿ ±²» ®»°±²» ¬± ¬¸» ·«» ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ô ¬¸» ¯«»¬·±² · «²´·µ»´§ ¬± ¾» ®»²¼»®»¼ ©¸±´´§

¿½¿¼»³·½ ¾§ ¬¸· ½´»¿®´§ ¼·½»®²·¾´» ¼»ª»´±°³»²¬ ·² ¬¸» ´¿©ò ×¬ ¸¿ ¾»»² ¬¸» ·³°±®¬¿²¬ ¼·ºº»®»²½» ±º
®»«´¬ô °¿®¬·½«´¿®´§ ·² ¬¸» ¬¸®»» ¿®»¿ ®»º»®®»¼ ¬±ô ¬¸¿¬ ¸¿ ¹·ª»² ¬¸» ¯«»¬·±² ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ ·¬

°±´·½§ º±½« ¿²¼ ·²¬»®»¬ ·² ¬¸» ¿¾«²¼¿²¬ ¶«¼·½·¿´ ¿²¼ ¿½¿¼»³·½ ±°·²·±² ±² ¬¸» «¾¶»½¬ò

14 ß¬ ´»¿¬ ¬¸®»» ³¿¶±® ½±²·¼»®¿¬·±² ¿®» ®»º´»½¬»¼ ·² ¬¸¿¬ ¾±¼§ ±º ±°·²·±²ò Ì¸» º·®¬ · ¬¸» ª·»©

±º ¬¸±» ©¸± ±°°±» ½±²½«®®»²¬ ´·¿¾·´·¬§ ¬¸¿¬ ©¸»®» °»®±² ¸¿ª» »²¬»®»¼ ·²¬± ¿ ½±²¬®¿½¬«¿´
®»´¿¬·±²¸·° ¬¸»·® ´·¿¾·´·¬§ º±® ¿² ¿½¬ ±® ±³··±² ©¸·½¸ ½±²¬·¬«¬» ¿ ¾®»¿½¸ ±º ½±²¬®¿½¬ ¸±«´¼ ¾»

¹±ª»®²»¼ »²¬·®»´§ ¾§ ¬¸» ´¿© ±º ½±²¬®¿½¬ò Ì¸» ®»´¿¬·±²¸·°ô ©¸·½¸ ©±«´¼ ²±¬ ¸¿ª» »¨·¬»¼ ¾«¬ º±® ¬¸»
½±²¬®¿½¬ô ¸±«´¼ ²±¬ ¾» ¸»´¼ ¬± ¹·ª» ®·» ¬± ¿ ½±³³±² ´¿© ¼«¬§ ±º ½¿®»ò ×¬ ©±«´¼ ¾» «²º¿·® ¬± ¿¼¼ ¿

¬±®¬·±« ´·¿¾·´·¬§ ¬± ¬¸» ½±²¬®¿½¬«¿´ ´·¿¾·´·¬§ ©¸·½¸ ¬¸» °¿®¬·» ³¿§ ¾» °®»«³»¼ ¬± ¸¿ª»
½±²¬»³°´¿¬»¼ò Ì¸· ª·»© ¿°°»¿® ¬± ®»¬ ±² ¿² ·³°´·»¼ ½±²¬®¿½¬«¿´ ·²¬»²¬ ¿ ³«½¸ ¿ ±² ¬¸» ½±°» ±º

¬±®¬·±« ´·¿¾·´·¬§ò Ì¸» »½±²¼ ½±²·¼»®¿¬·±² ¬¸¿¬ ±²» º·²¼ ®»º´»½¬»¼ ·² ¬¸» ±°·²·±² ±² ¬¸» ¯«»¬·±² ±º
½±²½«®®»²¬ ´·¿¾·´·¬§ · ¬¸» ª·»© ±º ¬¸±» ©¸± º¿ª±«® ½±²½«®®»²¬ ´·¿¾·´·¬§ ¬¸¿¬ ¿ ½±³³±² ´¿© ¼«¬§ ±º

½¿®» · ½®»¿¬»¼ ¾§ ½»®¬¿·² µ·²¼ ±º ®»´¿¬·±²¸·°ô ©¸»¬¸»® ±® ²±¬ ¬¸» ®»´¿¬·±²¸·° ¸¿ ·¬ ±®·¹·² ·²
½±²¬®¿½¬ò Ñ² ¬¸· ª·»©ô ¬¸»®» · ²±¬¸·²¹ ·² ¬¸» ´»¿¼·²¹ ½¿» ¿ºº·®³·²¹ ¬¸» ½±²¼·¬·±² «²¼»® ©¸·½¸ ¿

½±³³±² ´¿© ¼«¬§ ±º ½¿®» ¿®·» ¬± «¹¹»¬ ¬¸¿¬ ·¬ · ½±²º·²»¼ ¬± ²±²ó½±²¬®¿½¬«¿´ ®»´¿¬·±²¸·°ò Ì¸·
ª·»© ®»½±¹²·¦» ¬¸¿¬ ¬±®¬·±« ´·¿¾·´·¬§ ³¿§ ¾» ´·³·¬»¼ ±® »¨½´«¼»¼ ¾§ ¬¸» »¨°®» ±® ·³°´·»¼ ¬»®³ ±º

¿ ½±²¬®¿½¬ ¾«¬ ¼»²·» ¬¸¿¬ ¬¸»®» · ¿²§ ¾¿· º±® Å°¿¹»ïêïÃ ®»¿¼·²¹ ¿² ·³°´·»¼ ¬»®³ ·²¬± »ª»®§
½±²¬®¿½¬ ¬¸¿¬ ´·¿¾·´·¬§ · ¬± ¾» ¹±ª»®²»¼ »²¬·®»´§ ¾§ ¬¸» ´¿© ±º ½±²¬®¿½¬ò Ì¸· ª·»© · ®»¿´´§ ¿²

¿»®¬·±² ±º ¬¸» ½±°» ±º ¬±®¬·±« ´·¿¾·´·¬§ ·² ½±²¬®¿¬ ¬± ¿² ¿»®¬·±² ±º ¬¸» ½±°» ±º ½±²¬®¿½¬«¿´
·²¬»²¬·±² ¾§ ¬¸» ±°°±·²¹ ª·»©ò Ì¸» ¬¸·®¼ ³¿¶±® ½±²·¼»®¿¬·±² ®»º´»½¬»¼ ·² ¬¸» ±°·²·±² ±² ¬¸» ·«»

±º ½±²½«®®»²¬ ´·¿¾·´·¬§ · ¬¸» ª·»©ô ¿´± ±º ¬¸±» ©¸± º¿ª±«® ½±²½«®®»²¬ ´·¿¾·´·¬§ô ¬¸¿¬ ¬± ¼»²§ ¬¸¿¬ ¿
®»¬¿·²»¼ ±´·½·¬±® ³¿§ ¾» ´·¿¾´» ¬± ¿ ½´·»²¬ ·² ¬±®¬ ¿ ©»´´ ¿ ·² ½±²¬®¿½¬ º±® ²»¹´·¹»²½» ·² ¬¸»

°»®º±®³¿²½» ±º ¬¸» °®±º»·±²¿´ »®ª·½» º±® ©¸·½¸ ¸» ¸¿ ¾»»² ®»¬¿·²»¼ · ¬± °´¿½» ¬¸» ±´·½·¬±®ù
´·¿¾·´·¬§ ¬± ¿ ½´·»²¬ ·² ¿² ¿²±³¿´±« °±·¬·±² ©·¬¸ ®»«´¬·²¹ ·²¶«¬·½»ò Ì¸» ¯«»¬·±² ±º ¶«¬·½»ô ©¸·½¸

· «®¹»¼ ¾§ ¬¸» °®±°±²»²¬ ±º ¾±¬¸ ª·»© ±² ¬¸» ·«» ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ô · ²±¬ º®»» º®±³
¿³¾·¹«·¬§ ±® ¿³¾·ª¿´»²½»ò É¸¿¬ ³¿§ ¿°°»¿® ¶«¬ ¬± ±²» °¿®¬§ ³¿§ ¿°°»¿® «²¶«¬ ¬± ¬¸» ±¬¸»®ò Ì¿µ»ô

º±® »¨¿³°´»ô ¬¸» ´·³·¬¿¬·±² ±º ¿½¬·±²ô ©¸·½¸ · ¿ ³»¿«®» º±® ¬¸» °®±¬»½¬·±² ±º ¼»º»²¼¿²¬ò Ì¸»®» ¿®»
±¾ª·±«´§ ½±²·¼»®¿¬·±² ±º ¶«¬·½» ¿°°´·½¿¾´» ¬± ¾±¬¸ °¿®¬·»ò Í± ¿´± ©·¬¸ ¬¸» ³»¿«®» ±º ¼¿³¿¹»ò

Ð»®¸¿° ½±²¬®·¾«¬±®§ ²»¹´·¹»²½» ¿²¼ ¿°°±®¬·±²³»²¬ ±º ´·¿¾·´·¬§ · ¬¸» ¿®»¿ ·² ©¸·½¸ ¬¸» ¯«»¬·±² ±º
¶«¬·½» · ½´»¿®»¬ ¿²¼ ´»¿¬ ¿³¾·¹«±«æ ¬¸¿¬ ¿ °»®±² ©¸± · ±²´§ °¿®¬·¿´´§ ´·¿¾´» ¸±«´¼ ²±¬ ¾» ¸»´¼

¬± ¾» ©¸±´´§ ´·¿¾´»ò

15 Ì¸»»ô ·¬ ©±«´¼ »»³ô ¿®» ¬¸» ³¿¶±® °±´·½§ ½±²·¼»®¿¬·±² «²¼»®´§·²¹ ¬¸» ·«» ±º ½±²½«®®»²¬

´·¿¾·´·¬§ò Ý±²·¼»®¿¬·±² ±º ¬¸» ¿«¬¸±®·¬·» ±² ¬¸· ·«» ³«¬ ¾»¹·² ·² ¬¸· Ý±«®¬ ©·¬¸ ¬¸» ¶«¼¹³»²¬ ±º
Ð·¹»±² Öò ±² ¾»¸¿´º ±º ¬¸» ³¿¶±®·¬§ ·² Öò Ò«²» Ü·¿³±²¼ Ô¬¼ò ªò Ü±³·²·±² Û´»½¬®·½ Ð®±¬»½¬·±² Ý±òô
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Å°¿¹»ïêîÃ

16 ×² Ò«²» Ü·¿³±²¼ ¬¸» ·«» ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ ©¿ ©¸»¬¸»® ¬¸» ®»°±²¼»²¬ô Ü±³·²·±²
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¬¸» ³¿¬»®ù ²»¹´·¹»²½» ¿²¼ ½±²¬»²¼»¼ ¬¸¿¬ ¬¸»§ ½±«´¼ ²±¬ ½´¿·³ ¬¸» °®±¬»½¬·±² ±º ¬¸» ¾·´´ ±º ´¿¼·²¹
¾»½¿«» ¬¸»§ ©»®» ²±¬ °¿®¬·» ¬± ·¬ò Ì¸» Ø±«» ±º Ô±®¼ ¸»´¼ ¬¸¿¬ ¬¸» ¸·°±©²»® ©»®» °®±¬»½¬»¼ ¾§

¬¸» ¾·´´ ±º ´¿¼·²¹ô ¿´¬¸±«¹¸ ±°·²·±² ¼·ºº»®»¼ ¿ ¬± ¬¸» ¾¿· ±² ©¸·½¸ ·¬ ¿°°´·»¼ ¬± ¬¸»³ ø½ºò Í½®«¬¬±²
Ô¬¼ò ªò Ó·¼´¿²¼ Í·´·½±²» Ô¬¼òô ÅïçêîÃ ßòÝò ììê÷ò É¸¿¬ ¬¸» ½¿» ¼»½·¼»¼ ·² »»²½» ©¿ ¬¸¿¬ ¬¸»

½±²¬®¿½¬«¿´ »¨½´«·±² ±º ´·¿¾·´·¬§ º±® ¾¿¼ ¬±©¿¹» ·² ¬¸» ¾·´´ ±º ´¿¼·²¹ ½±«´¼ ²±¬ ¾» ½·®½«³ª»²¬»¼ ¾§
®»´·¿²½» ±² ¿ ´·¿¾·´·¬§ ·² ¬±®¬ ©¸»®» ¬¸» ¿½¬ ±® ±³··±² ½±³°´¿·²»¼ ±º ©¿ ±²» ½±²²»½¬»¼ ©·¬¸ ¬¸»

°»®º±®³¿²½» ±º ¬¸» ½±²¬®¿½¬ò Ì¸· ¿°°»¿® º®±³ ¬¸» °»»½¸ ±º Ê·½±«²¬ Ú·²´¿§ô ½·¬»¼ ¾§ Ð·¹»±² Öò ·²
Ò«²» Ü·¿³±²¼ô ©¸»®»ô ®»º»®®·²¹ ¬± ¬¸» ½±²¬»²¬·±² ¬¸¿¬ ¬¸» ¸·°±©²»® ¸¿¼ ¿ ´·¿¾·´·¬§ ·² ¬±®¬ ¬¸¿¬

©¿ «²¿ºº»½¬»¼ ¾§ ¬¸» »¨½´«·±² ±º ´·¿¾·´·¬§ ·² ¬¸» ¾·´´ ±º ´¿¼·²¹ô ¸» ¿·¼ ¿¬ °ò ëìèæ

Ì¸· ½±²¬»²¬·±² »»³ ¬± ³» ¬± ±ª»®´±±µ ¬¸» º¿½¬ ¬¸¿¬ ¬¸» ¿½¬ ½±³°´¿·²»¼ ±º ©¿

¼±²» ·² ¬¸» ½±«®» ±º ¬¸» ¬±©¿¹» «²¼»® ¬¸» ¾·´´ ±º ´¿¼·²¹ô ¿²¼ ¬¸¿¬ ¬¸» ¾·´´ ±º
´¿¼·²¹ °®±ª·¼»¼ ¬¸¿¬ ¬¸» ±©²»® ¿®» ²±¬ ¬± ¾» ´·¿¾´» º±® ¾¿¼ ¬±©¿¹»ò ×º ¬¸» ¿½¬

½±³°´¿·²»¼ ±º ¸¿¼ ¾»»² ¿² ·²¼»°»²¼»²¬ ¬±®¬ «²½±²²»½¬»¼ ©·¬¸ ¬¸» °»®º±®³¿²½»
±º ¬¸» ½±²¬®¿½¬ »ª·¼»²½»¼ ¾§ ¬¸» ¾·´´ ±º ´¿¼·²¹ô ¬¸» ½¿» ©±«´¼ ¸¿ª» ¾»»²

¼·ºº»®»²¬ò Þ«¬ ©¸»² ¬¸» ¿½¬ · ¼±²» ·² ¬¸» ½±«®» ±º ®»²¼»®·²¹ ¬¸» ª»®§ »®ª·½»
°®±ª·¼»¼ º±® ·² ¬¸» ¾·´´ ±º ´¿¼·²¹ô ¬¸» ´·³·¬¿¬·±² ±² ´·¿¾·´·¬§ ¬¸»®»·² ½±²¬¿·²»¼

³«¬ ¿¬¬¿½¸ô ©¸¿¬»ª»® ¬¸» º±®³ ±º ¬¸» ¿½¬·±² ¿²¼ ©¸»¬¸»® ±©²»® ±® ½¸¿®¬»®»® ¾»
«»¼ò ×¬ ©±«´¼ ¾» ¿¾«®¼ ¬¸¿¬ ¬¸» ±©²»® ±º ¬¸» ¹±±¼ ½±«´¼ ¹»¬ ®·¼ ±º ¬¸»

°®±¬»½¬·ª» ½´¿«» ±º ¬¸» ¾·´´ ±º ´¿¼·²¹ô ·² ®»°»½¬ ±º ¿´´ ¬±©¿¹»ô ¾§ «·²¹ ¬¸»
±©²»® ±º ¬¸» ¸·° ·² ¬±®¬ò

Ð¿¹» ïí

09-50026-reg    Doc 12469-1    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No. 1
    Pg 14 of 50



Å°¿¹»ïêëÃ

18 ×² Í³·¬¸ ªò Ó½×²²·ô ¸±©»ª»®ô Ð·¹»±² Öò ®»º»®®»¼ ¬± ¬¸» °®·²½·°´» ¿ºº·®³»¼ ·² Ò«²» Ü·¿³±²¼

¿ ±²» ±º ¹»²»®¿´ ¿°°´·½¿¬·±² ¬± ¬¸» ¯«»¬·±² ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ò Ì¸» ·«» ¬«®²·²¹ ±² ½±²½«®®»²¬
´·¿¾·´·¬§ ·² ¬¸¿¬ ½¿» ©¿ ©¸»¬¸»® ¬¸»®» ½±«´¼ ¾» ¿°°±®¬·±²³»²¬ ±º ´·¿¾·´·¬§ ¾»¬©»»² ¬¸» ¼»º»²¼¿²¬

±´·½·¬±® ¿²¼ ¬¸» ¬¸·®¼ó°¿®¬§ ±´·½·¬±®ô ©¸± ¸¿¼ ¾»»² ¶±·²»¼ º±® ½±²¬®·¾«¬·±²ô º±® ¬¸» ¼¿³¿¹» ½¿«»¼
¾§ ¿ º¿·´«®» ¬± º·´» °®±±º ±º ´± ¿²¼ ¬± ·²¬·¬«¬» ¿² ¿½¬·±² ·² ¬·³» «²¼»® ¿ º·®» ·²«®¿²½» °±´·½§ò Ì¸»

¬¸·®¼ó°¿®¬§ ±´·½·¬±® ¸¿¼ ¾»»² ®»¬¿·²»¼ ¾§ ¬¸» ¼»º»²¼¿²¬ ±´·½·¬±®ô ©·¬¸ ¬¸» ¿°°®±ª¿´ ±º ¬¸» ½´·»²¬ô ¬±
¿·¬ ¬¸» ¼»º»²¼¿²¬ ±´·½·¬±® ©·¬¸ °®»°¿®¿¬·±² ±º ¬¸» °®±±º ±º ´±ò Ì¸» ¯«»¬·±² ©¿ ©¸»¬¸»® ¬¸»

¬¸·®¼ó°¿®¬§ ±´·½·¬±® ¸¿¼ ¿ ¼«¬§ ¬± ¿¼ª·» ¬¸» ¼»º»²¼¿²¬ ±´·½·¬±® ±º ¬¸» ¬·³» ©·¬¸·² ©¸·½¸ ¬± º·´» ¬¸»
°®±±º ±º ´± ¿²¼ ¬± ·²¬·¬«¬» ¿² ¿½¬·±²ò Ì¸» ³¿¶±®·¬§ ·² ¬¸· Ý±«®¬ øÔ¿µ·² ÝòÖò ¿²¼ Ó¿®¬´¿²¼ô

Í°»²½»ô Ü·½µ±² ¿²¼ Û¬»§ ÖÖò÷ ¸»´¼ ¬¸¿¬ ¬¸» ¬¸·®¼ó°¿®¬§ ±´·½·¬±® ¼·¼ ²±¬ ¸¿ª» «½¸ ¿ ¼«¬§ ¿²¼ ¬¸¿¬
·¬ ©¿ ¬¸»®»º±®» «²²»½»¿®§ º±® ¬¸» Ý±«®¬ ¬± ¼»¬»®³·²» ©¸»¬¸»® ¬¸»®» ½±«´¼ ¸¿ª» ¾»»²

¿°°±®¬·±²³»²¬ ±º ´·¿¾·´·¬§ô ¸¿¼ ¬¸»§ ¾»»² ´·¿¾´»ô ¿²¼ º±® ¬¸¿¬ °«®°±» ¬± ½±²·¼»®ô ¿ Ô¿µ·² ÝòÖò °«¬
·¬ô þ©¸»¬¸»® ¿ ±´·½·¬±®ù ´·¿¾·´·¬§ ¬± ¸· ½´·»²¬ ´·» ·² ¬±®¬ ±® ±²´§ ·² ½±²¬®¿½¬òþ Ð·¹»±² Öòô ¼·»²¬·²¹ô

©·¬¸ ©¸±³ Þ»»¬¦ Öò ½±²½«®®»¼ô ¸»´¼ ¬¸¿¬ ¬¸» ¬¸·®¼ó°¿®¬§ ±´·½·¬±® ©»®» ·² ¾®»¿½¸ ±º ¿ ¼«¬§ ¬± ¿¼ª·»
¬¸» ¼»º»²¼¿²¬ ±´·½·¬±® ±º ¬¸» ¬·³» ©·¬¸·² ©¸·½¸ ¬± º·´» ¬¸» °®±±º ±º ´±ò ×¬ ©¿ ½±²¬»²¼»¼ ¾§

½±«²»´ º±® ¬¸» ¬¸·®¼ó°¿®¬§ ±´·½·¬±® ¬¸¿¬ ¬¸»·® ´·¿¾·´·¬§ô ·º ¿²§ô ©¿ ·² ½±²¬®¿½¬ ¿²¼ ¬¸¿¬ ¬¸»®» ©¿
¬¸»®»º±®» ²± ¾¿· ·² ¬¸» ¿°°´·½¿¾´» ½±²¬®·¾«¬·±² ´»¹·´¿¬·±² º±® ¿² ¿°°±®¬·±²³»²¬ ±º ´·¿¾·´·¬§ò Ð·¹»±²

Öò ¸»´¼ ¬¸¿¬ ±² ¹»²»®¿´ °®·²½·°´» ±º ½±²¬®¿½¬ ¬¸»®» ½±«´¼ ¾» ¿°°±®¬·±²³»²¬ ±º ´·¿¾·´·¬§ º±® ¾®»¿½¸ ±º
½±²¬®¿½¬ô ¾«¬ ¿¬ ¬¸» ±«¬»¬ ±º ¸· ¿²¿´§· ±º ¬¸· ¯«»¬·±² ¸» »¨°®»»¼ ¬¸» º±´´±©·²¹ ±°·²·±²

½±²½»®²·²¹ ¬¸» ²¿¬«®» ±º ¿ ±´·½·¬±®ù ´·¿¾·´·¬§ ¬± ¿ ½´·»²¬ º±® ²»¹´·¹»²½» ·² ¬¸» °»®º±®³¿²½» ±º
°®±º»·±²¿´ »®ª·½» ¿¬ °ò ïíééæ

Å°¿¹»ïêêÃ

× ¸¿ª» ¬± ¿¹®»» ¬¸¿¬ ¬¸» ´·¿¾·´·¬§ ±º ¿ ±´·½·¬±® ¬± ¸· ½´·»²¬ º±® ²»¹´·¹»²½» ·²
¸· ¼«¬§ ¬± ¹·ª» ¿¼ª·½»ô ±® ±¬¸»®©·»ô · ·² ½±²¬®¿½¬ ±²´§ô ²±¬ ·² ¬±®¬ò × ¿¼¸»®» ¬±

¬¸» ª·»© × ¸¿ª» °®»ª·±«´§ »¨°®»»¼ ·² ±¬¸»® ½¿»ô ¬¸¿¬ ¿ ¾®»¿½¸ ±º ¼«¬§ ³¿§
½±²¬·¬«¬» ¿ ¬±®¬ ±²´§ ·º ·¬ · ¿ ¾®»¿½¸ ±º ¿ ¼«¬§ ±©»¼ ·²¼»°»²¼»²¬´§ ±º ¿²§

½±²¬®¿½¬ ©·¬¸ ¬¸» ½´¿·³¿²¬ô þ¿² ·²¼»°»²¼»²¬ ¬±®¬þ ¿ × ¿·¼ ·² Ò«²» Ü·¿³±²¼ ªò
Ü±³·²·±² Û´»½¬®·½ Ð®±¬»½¬·±² Å ÅïçéîÃ ÍòÝòÎò éêçÃô ¿¬ °ò éééò ×² ¬¸» ½¿» ±º ¿

±´·½·¬±® ®»¬¿·²»¼ ¬± ¹·ª» ¿¼ª·½»ô ¸· ¼«¬§ ¬± ¿¼ª·» °®±°»®´§ ¿®·» ±²´§ «²¼»®
½±²¬®¿½¬ ¿²¼ × ¼± ²±¬ »» ¸±© ´·¿¾·´·¬§ ½¿² ¿®·» ±¬¸»®©·» ¬¸¿² ±² ¿ ½±²¬®¿½¬«¿´

¾¿· ¿ ©¿ ¸»´¼ ·² ¬¸» ½¿» ±º ¿ ½±²«´¬·²¹ »²¹·²»»® ·² Ø¿´ª±®±² ªò Ó½Ô»´´¿²
Ý±ò ÅÅïçéíÃ ÍòÝòÎò êëÃô ¿¬ °ò éìò Þ®»¿½¸ ±º ½±²¬®¿½¬ ¿°°»¿® ¬± ¾» ¬¸» ¾¿· ±²

©¸·½¸ ¿ ±´·½·¬±® ©¿ º±«²¼ ´·¿¾´» ¾§ ¬¸» Ø±«» ±º Ô±®¼ ·² Ò±½¬±² ªò ß¸¾«®¬±²

Ð¿¹» ïì

09-50026-reg    Doc 12469-1    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No. 1
    Pg 15 of 50



ÅÅïçïìÃ ßòÝò çíîÃô ¿²¼ ¾§ ¬¸» Û²¹´·¸ Ý±«®¬ ±º ß°°»¿´ ·² Ù®±±³ ªò Ý®±½µ»®
ÅÅïçíçÃ ï ÕòÞ ïçìÃò
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½¸¿®¿½¬»®ô · ²±¬ ®»´»ª¿²¬ ¬± ¬¸» ¹»²»®¿´ ¯«»¬·±² ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ò Í»» Ó¿½°¸»®±² ú Õ»´´»§ô

¿¬ °ò ëééò ×¬ · ¬®«» ¬¸¿¬ ·² ¬¸±» ½¿» ¬¸» ½±«®¬ ½±«´¼ ²±¬ ³¿µ» ¿ º·²¼·²¹ ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ º±®
¬¸» °«®°±» ±º ¬¸» Ý±«²¬§ Ý±«®¬ ß½¬ô ¾«¬ ·² ½±²½´«¼·²¹ ¬¸¿¬ ¿² ¿½¬·±² ³¿§ ¾» ¿² ¿½¬·±² º±«²¼»¼

±² ¬±®¬ô ¼»°·¬» ¬¸» »¨·¬»²½» ±º ¿ ½±²¬®¿½¬ô ¬¸»§ ´»²¼ «°°±®¬ ¬± ¬¸» ®»½±¹²·¬·±² ±º ½±²½«®®»²¬
´·¿¾·´·¬§ ·² ±¬¸»® ½±²¬»¨¬ò Í«½¸ ©¿ ¬¸» ½¿» ±º Û¼©¿®¼ ªò Ó¿´´¿²ô ·² ©¸·½¸ ¬¸» Ý±«®¬ ±º ß°°»¿´

¸»´¼ ¬¸¿¬ ¿² ¿½¬·±² ¿¹¿·²¬ ¿ ¼»²¬·¬ô ©¸± ©¿ ¿´´»¹»¼ ¬± ¸¿ª» ¾»»² þ»³°´±§»¼ º±® ®»©¿®¼þô º±® ¬¸»
²»¹´·¹»²¬ »¨¬®¿½¬·±² ±º ¿ ¬±±¬¸ ©¿ ¿² ¿½¬·±² ±º ¬±®¬ ©·¬¸·² ¬¸» ³»¿²·²¹ ±º ò êê ±º ¬¸» Ý±«²¬§

Ý±«®¬ ß½¬ô ïèèèô °®±ª·¼·²¹ º±® ¬¸» ¬®¿²º»® ±º ¿² ¿½¬·±² ±º ¬±®¬ º®±³ ¬¸» Ø·¹¸ Ý±«®¬ ¬± ¿ ½±«²¬§
½±«®¬ ©¸»®» ¬¸» °´¿·²¬·ºº ¸¿¼ ²± ª··¾´» ³»¿²ô ·º «²«½½»º«´ô ±º °¿§·²¹ ¬¸» ¼»º»²¼¿²¬ù ½±¬ò

Ì¸±» ©¸± º¿ª±«® ½±²½«®®»²¬ ´·¿¾·´·¬§ ·² ¬¸» ½¿» ±º °»®±² °®±º»·²¹ µ·´´ ·² ¿ ½¿´´·²¹ ¸¿ª»
¿¬¬¿½¸»¼ °¿®¬·½«´¿® ·³°±®¬¿²½» ¬± ¬¸· ½¿»ò Í»»ô º±® »¨¿³°´»ô Ü±³·²·±² Ý¸¿·² Ý±ò ªò Û¿¬»®²

Å°¿¹»ïéîÃ Ý±²¬®«½¬·±² Ý±ò øïçéê÷ô êè ÜòÔòÎò øí¼÷ íèëô ¿¬ °°ò íçï ¿²¼ íçíå ¿²¼ Ó·¼´¿²¼ Þ¿²µ
Ì®«¬ô ¿¬ °ò ìïðò
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23 Ñ²» »¨°´¿²¿¬·±² ¬¸¿¬ ¸¿ ¾»»² «¹¹»¬»¼ º±® ¬¸» ¼»²·¿´ ±º ¿ ½±²½«®®»²¬ ±® ¿´¬»®²¿¬·ª» ´·¿¾·´·¬§
·² ¬±®¬ ·² ¬¸» ±´·½·¬±® ¿²¼ ½´·»²¬ ®»´¿¬·±²¸·° °®·±® ¬± Ø»¼´»§ Þ§®²» · ¬¸¿¬ ¾»º±®» ¬¸¿¬ ½¿» ¬¸»®»

½±«´¼ ²±¬ ¾» ´·¿¾·´·¬§ ·² ¬±®¬ º±® °«®»´§ »½±²±³·½ ±® º·²¿²½·¿´ ´± ½¿«»¼ ¾§ ²»¹´·¹»²½»ô ©¸·½¸ ©¿
¬¸» ¼¿³¿¹» ²±®³¿´´§ ½¿«»¼ ¾§ ¬¸» ²»¹´·¹»²½» ±º ¿ ±´·½·¬±®ò ×² Ý´¿®µ ªò Õ·®¾§óÍ³·¬¸ô ÅïçêìÃ ï Ý¸ò

ëðêô ¸±©»ª»®ô Ð´±©³¿² Öò ®»¶»½¬»¼ ¬¸» ½±²¬»²¬·±² ¬¸¿¬ ¿ ±´·½·¬±® ¸¿¼ ¿ ½±²½«®®»²¬ ´·¿¾·´·¬§ ·² ¬±®¬ ±²
¬¸» ¾¿· ±º Ø»¼´»§ Þ§®²»ô ¿§·²¹ ¿¬ °ò ëïðô þß ´·²» ±º ½¿» ¹±·²¹ ¾¿½µ º±® ²»¿®´§ ïëð §»¿® ¸±©ô

× ¬¸·²µô ¬¸¿¬ ¬¸» ½´·»²¬ù ½¿«» ±º ¿½¬·±² · ·² ½±²¬®¿½¬ ¿²¼ ²±¬ ·² ¬±®¬æ »»ô º±® »¨¿³°´»ô Ø±©»´´ ªò
Ç±«²¹ ¿²¼ Ù®±±³ ªò Ý®±½µ»® òòòòþ

24 Ù®»»® ÔòÖò ·² Ö¿®ª· ¿²¼ Ð´±©³¿² Öò ·² Ý´¿®µ ©»®» ¯«±¬»¼ ©·¬¸ ¿°°®±ª¿´ ¾§ Ü·°´±½µ ÔòÖò ·² ¸·
·²º´«»²¬·¿´ ¶«¼¹³»²¬ ·² Þ¿¹±¬ ªò Í¬»ª»² Í½¿²´¿² ú Ý±òô ÅïçêêÃ ï ÏòÞò ïçéô ©¸»®»ô ·² ¸±´¼·²¹ ¬¸¿¬

¿² ¿®½¸·¬»½¬ ½±«´¼ ²±¬ ¾» ½±²½«®®»²¬´§ ´·¿¾´» ¬± ¿ ½´·»²¬ ·² ¬±®¬ô ¸» ¿·¼ ¿¬ °ò îðìæ

×¬ »»³ ¬± ³» ¬¸¿¬ô ·² ¬¸· ½¿»ô ¬¸» ®»´¿¬·±²¸·° ©¸·½¸ ½®»¿¬»¼ ¬¸» ¼«¬§ ±º

»¨»®½··²¹ ®»¿±²¿¾´» µ·´´ ¿²¼ ½¿®» ¾§ ¬¸» ¿®½¸·¬»½¬ ¬± ¬¸»·® ½´·»²¬ ¿®±» ±«¬ ±º
¬¸» ½±²¬®¿½¬ ¿²¼ ²±¬ ±¬¸»®©·»ò Ì¸» ½±³°´¿·²¬ ¬¸¿¬ · ³¿¼» ¿¹¿·²¬ ¬¸»³ · ±º ¿

º¿·´«®» ¬± ¼± ¬¸» ª»®§ ¬¸·²¹ ©¸·½¸ ¬¸»§ ½±²¬®¿½¬»¼ ¬± ¼±ò Ì¸¿¬ ©¿ ¬¸» ®»´¿¬·±²¸·°
©¸·½¸ ¹¿ª» ®·» ¬± ¬¸» ¼«¬§ ©¸·½¸ ©¿ ¾®±µ»²ò ×¬ ©¿ ¿ ½±²¬®¿½¬«¿´ ®»´¿¬·±²¸·°ô ¿

½±²¬®¿½¬«¿´ ¼«¬§ô ¿²¼ ¿²§ ¿½¬·±² ¾®±«¹¸¬ º±® º¿·´«®» ¬± ½±³°´§ ©·¬¸ ¬¸¿¬ ¼«¬§ ·ô
·² ³§ ª·»©ô ¿² ¿½¬·±² º±«²¼»¼ ±² ½±²¬®¿½¬ò

Å°¿¹»ïéíÃ

Ì¸¿¬ ¬¿¬»³»²¬ ¸¿ ¾»»² ³«½¸ ®»´·»¼ ±² ¾§ ¬¸±» ©¸± ¸¿ª» ½±²½´«¼»¼ ¬¸¿¬ ¬¸»®» ½¿²²±¬ ¾»

½±²½«®®»²¬ ´·¿¾·´·¬§ ·² ¬±®¬ º±® ¿² ¿½¬ ±® ±³··±² ¬¸¿¬ ½±²¬·¬«¬» ¿ ¾®»¿½¸ ±º ½±²¬®¿½¬ò Í»»ô º±®
»¨¿³°´»ô Ó½Ô¿®»² Ó¿§½®±º¬ ú Ý±ò ªò Ú´»¬½¸»® Ü»ª»´±°³»²¬ Ý±òô ÅïçéíÃ î ÒòÆòÔòÎò ïððå ¿²¼ ¬¸»

¼·»²¬·²¹ ¶«¼¹³»²¬ ±º É·´±² Öòßòô ¿ ¸» ¬¸»² ©¿ô ·² Ü±³·²·±² Ý¸¿·²ò

25 Ì¸» ¿«¬¸±®·¬§ ±º Ù®±±³ ªò Ý®±½µ»® ½±²½»®²·²¹ ¬¸» ²¿¬«®» ±º ¿ ±´·½·¬±®ù ´·¿¾·´·¬§ ¬± ¿ ½´·»²¬ º±®

²»¹´·¹»²½» ©¿ ®»¿ºº·®³»¼ ¾§ ¬¸» Ý±«®¬ ±º ß°°»¿´ ·² Ý±±µ ªò Í©·²º»²ô ÅïçêéÃ ï ÉòÔòÎò ìëéô ¿²¼ ·²
Ø»§©±±¼ ªò É»´´»®ô ÅïçéêÃ ÏòÞò ììêô ¿´¬¸±«¹¸ ©·¬¸ ±³» ®»»®ª¿¬·±² ¾§ Ô±®¼ Ü»²²·²¹ ·² ¬¸»

´¿¬¬»® ½¿» º±®»¸¿¼±©·²¹ ¸· ¶«¼¹³»²¬ ·² Û± Ð»¬®±´»«³ Ý±ò ªò Ó¿®¼±²ò Ì¸¿¬ ½¿» ©¿ ¿ ½®·¬·½¿´
¬«®²·²¹ °±·²¬ ·² ß²¹´±óÝ¿²¿¼·¿² ¶«®·°®«¼»²½» ±² ¬¸» ¯«»¬·±² ±º ¬¸» ½±²½«®®»²¬ ´·¿¾·´·¬§ ±º °»®±²

°®±º»·²¹ µ·´´ ±² ©¸·½¸ ¿²±¬¸»® ³¿§ ®»¿±²¿¾´§ ®»´§ò ×¬ ·²ª±´ª»¼ ¬¸» ´·¿¾·´·¬§ ±º ¬¸» °»¬®±´»«³
½±³°¿²§ º±® ¿ ²»¹´·¹»²¬ ¬¿¬»³»²¬ ½±²½»®²·²¹ ¬¸» °±¬»²¬·¿´ ¬¸®±«¹¸°«¬ ±º ¿ »®ª·½» ¬¿¬·±² ³¿¼» ·²

°®»ó½±²¬®¿½¬ ²»¹±¬·¿¬·±² ¾§ »¨°»®·»²½»¼ »³°´±§»» ±º ¬¸» ½±³°¿²§ ¸±´¼·²¹ ¬¸»³»´ª» ±«¬ ¿
»¨°»®¬ò Ì¸» °´¿·²¬·ºº Ó¿®¼±² ©¿ ·²¼«½»¼ ¾§ ¬¸» ¬¿¬»³»²¬ô ¼»°·¬» ¸· ±©² ³·¹·ª·²¹ô ¬± »²¬»®

·²¬± ¿ ¬»²¿²½§ ±º ¬¸» »®ª·½» ¬¿¬·±² ©·¬¸ »ª»²¬«¿´ ´± ©¸»² ¬¸» ¬¸®±«¹¸°«¬ º»´´ º¿® ¸±®¬ ±º ¬¸¿¬
°®»¼·½¬»¼ò ×² ¿² ¿½¬·±² ¾§ ¬¸» ½±³°¿²§ º±® °±»·±²ô ³±²»§ ¼«» ¿²¼ ³»²» °®±º·¬ Ó¿®¼±²

½±«²¬»®ó½´¿·³»¼ º±® ¼¿³¿¹» º±® ¾®»¿½¸ ±º ©¿®®¿²¬§ ¿²¼ ²»¹´·¹»²¬ ³·®»°®»»²¬¿¬·±²ò Ì¸» ¬®·¿´
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¶«¼¹» º±«²¼ ¬¸¿¬ ¬¸»®» ¸¿¼ ²±¬ ¾»»² ¿ ©¿®®¿²¬§ ¾«¬ «°¸»´¼ ¬¸» ½±«²¬»®½´¿·³ º±® ²»¹´·¹»²¬
³·®»°®»»²¬¿¬·±² ±² ¬¸» ¾¿· ±º Ø»¼´»§ Þ§®²»ò Ì¸» Ý±«®¬ ±º ß°°»¿´ ¸»´¼ ¬¸¿¬ ¬¸»®» ©¿ ´·¿¾·´·¬§ ±²

¬¸» ¾¿· ±º ¾®»¿½¸ ±º ©¿®®¿²¬§ ±® ²»¹´·¹»²¬ ³·®»°®»»²¬¿¬·±²ô ¿ ®»½±¹²·¬·±² ±º ½±²½«®®»²¬ ±®
¿´¬»®²¿¬·ª» ´·¿¾·´·¬§ ·² ½±²¬®¿½¬ ¿²¼ ·² ¬±®¬ò ×¬ ©¿ ½±²¬»²¼»¼ ¾§ ½±«²»´ º±® ¬¸» °»¬®±´»«³ ½±³°¿²§ô

½·¬·²¹ Ý´¿®µ ªò Õ·®¾§óÍ³·¬¸ô ¬¸¿¬ þ©¸»² ¬¸» ²»¹±¬·¿¬·±² ¾»¬©»»² ¬©± °¿®¬·» ®»«´¬»¼ ·² ¿ ½±²¬®¿½¬
¾»¬©»»² ¬¸»³ô ¬¸»·® ®·¹¸¬ ¿²¼ ¼«¬·» ©»®» ¹±ª»®²»¼ ¾§ ¬¸» ´¿© ±º ½±²¬®¿½¬ ¿²¼ ²±¬ ¾§ ¬¸» ´¿© ±º

¬±®¬òþ ×² ®»¶»½¬·²¹ ¬¸· ½±²¬»²¬·±²ô Ô±®¼ Ü»²²·²¹ ÓòÎò ¸»´¼ ¬¸¿¬ Ù®±±³ ªò Ý®±½µ»® ¿²¼ ¬¸» ½¿»
©¸·½¸ º±´´±©»¼ ·¬ô «½¸ ¿ Ý´¿®µ ªò Õ·®¾§óÍ³·¬¸ ¿²¼ Þ¿¹±¬ô Å°¿¹»ïéìÃ ¸¿¼ ¾»»² ©®±²¹´§ ¼»½·¼»¼

¾»½¿«» ¬¸»§ ©»®» ·² ½±²º´·½¬ ©·¬¸ ±¬¸»® ¼»½··±² ±º þ¸·¹¸ ¿«¬¸±®·¬§þô ©¸·½¸ ¼·¼ ²±¬ ¿°°»¿® ¬± ¸¿ª»
¾»»² ½±²·¼»®»¼ ¾§ ¬¸»³ ¿²¼ ©¸·½¸ ¸±©»¼ ¬¸¿¬ þ·² ¬¸» ½¿» ±º ¿ °®±º»·±²¿´ ³¿²ô ¬¸» ¼«¬§ ¬± «»

®»¿±²¿¾´» ½¿®» ¿®·» ²±¬ ±²´§ ·² ½±²¬®¿½¬ô ¾«¬ · ¿´± ·³°±»¼ ¾§ ¬¸» ´¿© ¿°¿®¬ º®±³ ½±²¬®¿½¬ô ¿²¼ ·
¬¸»®»º±®» ¿½¬·±²¿¾´» ·² ¬±®¬òþ Ì¸» ¿«¬¸±®·¬§ ©¸·½¸ Ô±®¼ Ü»²²·²¹ ½·¬»¼ º±® ¬¸· °®±°±·¬·±² ½±²·¬»¼

±º ¬¸» ¬¿¬»³»²¬ ¾§ Ì·²¼¿´ ÝòÖò ·² Þ±±®³¿² ªò Þ®±©² øïèìî÷ô í ÏòÞò ëïïô ¿¬ °°ò ëîëóîê ½±²½»®²·²¹
¬¸» ´±²¹ó»¬¿¾´·¸»¼ ®»½±¹²·¬·±² ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ ©·¬¸ ®»°»½¬ ¬± ¬¸» þ½±³³±² ½¿´´·²¹þ ¿²¼

±¬¸»® þ¬¿¬« ®»´¿¬·±²¸·°þô ·²½´«¼·²¹ ª¿®·±« µ·´´»¼ ±½½«°¿¬·±²å ¬¸» ¬¿¬»³»²¬ ±º Ô±®¼ Ý¿³°¾»´´
·² ¬¸» Ø±«» ±º Ô±®¼ ·² ¬¸» ¿³» ½¿» øÞ®±©² ªò Þ±±®³¿² øïèìì÷ô ïï Ý´ò ú Úò ïô ¿¬ °ò ìì÷ô

«¹¹»¬·²¹ ¿² »ª»² ¾®±¿¼»® ½±°» ¬± ¬¸» ©»´´ó»¬¿¾´·¸»¼ °®·²½·°´» ±º ½±²½«®®»²¬ ´·¿¾·´·¬§ ¬± ·²½´«¼»
¿²§ ½±²¬®¿½¬«¿´ ®»´¿¬·±²¸·° ±º »³°´±§³»²¬å ¿²¼ ¬¸» ¼·½¬«³ ±º Ê·½±«²¬ Ø¿´¼¿²» ÔòÝò ·² Ò±½¬±² ªò

Ô±®¼ ß¸¾«®¬±² ½±²½»®²·²¹ ¬¸» ½±²½«®®»²¬ ´·¿¾·´·¬§ ±º ¬¸» ±´·½·¬±® ¬± ¿ ½´·»²¬ô ©¸·½¸ × ¯«±¬»¼ »¿®´·»®
·² ¬¸» ¼·½«·±² ±º ¬¸¿¬ ½¿»ò Ô±®¼ Ü»²²·²¹ ¿·¼ ¬¸¿¬ ¬¸» ½±²½«®®»²¬ ´·¿¾·´·¬§ ±º ¬¸» °®±º»·±²¿´

°»®±² ©¿ ½±³°¿®¿¾´» ¬± ¬¸¿¬ ¾»¬©»»² ³¿¬»® ¿²¼ »®ª¿²¬ô ½·¬·²¹ Ô·¬»® ªò Î±³º±®¼ ×½» ¿²¼ Ý±´¼
Í¬±®¿¹» Ý±òô ÅïçëéÃ ßòÝò ëëëô °»® Ô±®¼ Î¿¼½´·ºº» ¿¬ °ò ëèé ¿²¼ Ó¿¬¬¸»© ªò Õ«©¿·¬ Þ»½¸¬»´ Ý±®°òô

ÅïçëçÃ î ÏòÞò ëéô ¿¬ °°ò êëóêêò Ì¸» ¬¿¬»³»²¬ ¾§ Ì·²¼¿´ ÝòÖò ·² Þ±±®³¿² ªò Þ®±©² · ¿ º±´´±©æ

Å°¿¹»ïéëÃ

Ì¸¿¬ ¬¸»®» · ¿ ´¿®¹» ½´¿ ±º ½¿» ·² ©¸·½¸ ¬¸» º±«²¼¿¬·±² ±º ¬¸» ¿½¬·±²

°®·²¹ ±«¬ ±º °®·ª·¬§ ±º ½±²¬®¿½¬ ¾»¬©»»² ¬¸» °¿®¬·»ô ¾«¬ ·² ©¸·½¸ô ²»ª»®¬¸»´»ô
¬¸» ®»³»¼§ º±® ¬¸» ¾®»¿½¸ô ±® ²±²ó°»®º±®³¿²½»ô · ·²¼·ºº»®»²¬´§ »·¬¸»® ¿«³°·¬

±® ½¿» «°±² ¬±®¬ô · ²±¬ ¼·°«¬»¼ò Í«½¸ ¿®» ¿½¬·±² ¿¹¿·²¬ ¿¬¬±®²»§ô «®¹»±²ô
¿²¼ ±¬¸»® °®±º»·±²¿´ ³»²ô º±® ©¿²¬ ±º ½±³°»¬»²¬ µ·´´ ±® °®±°»® ½¿®» ·² ¬¸»

»®ª·½» ¬¸»§ «²¼»®¬¿µ» ¬± ®»²¼»®æ ¿½¬·±² ¿¹¿·²¬ ½±³³±² ½¿®®·»®ô ¿¹¿·²¬ ¸·°
±©²»® ±² ¾·´´ ±º ´¿¼·²¹ô ¿¹¿·²¬ ¾¿·´»» ±º ¼·ºº»®»²¬ ¼»½®·°¬·±²æ ¿²¼ ²«³»®±«

±¬¸»® ·²¬¿²½» ±½½«® ·² ©¸·½¸ ¬¸» ¿½¬·±² · ¾®±«¹¸¬ ·² ¬±®¬ ±® ½±²¬®¿½¬ ¿¬ ¬¸»
»´»½¬·±² ±º ¬¸» °´¿·²¬·ººò

Ì¸» ¬¿¬»³»²¬ ¾§ Ô±®¼ Ý¿³°¾»´´ · ¿ º±´´±©æ

Þ«¬ ©¸»®»ª»® ¬¸»®» · ¿ ½±²¬®¿½¬ô ¿²¼ ±³»¬¸·²¹ ¬± ¾» ¼±²» ·² ¬¸» ½±«®» ±º ¬¸»
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»³°´±§³»²¬ ©¸·½¸ · ¬¸» «¾¶»½¬ ±º ¬¸¿¬ ½±²¬®¿½¬ô ·º ¬¸»®» · ¿ ¾®»¿½¸ ±º ¿ ¼«¬§ ·²
¬¸» ½±«®» ±º ¬¸¿¬ »³°´±§³»²¬ô ¬¸» °´¿·²¬·ºº ³¿§ »·¬¸»® ®»½±ª»® ·² ¬±®¬ ±® ·²

½±²¬®¿½¬ò

26 Ì¸» ´·¿¾·´·¬§ ·² ¬±®¬ ·² Û± Ð»¬®±´»«³ ©¿ ¾¿»¼ ±² ¬¸» °®·²½·°´» ¿ºº·®³»¼ ·² Ø»¼´»§ Þ§®²»ô

©¸·½¸ Ô±®¼ Ü»²²·²¹ ¿·¼ ¿¬ °ò èîð ·²½´«¼»¼ô ©¸»² °®±°»®´§ «²¼»®¬±±¼ô ¬¸» º±´´±©·²¹ °®±°±·¬·±²æ
þ·º ¿ ³¿²ô ©¸± ¸¿ ±® °®±º»» ¬± ¸¿ª» °»½·¿´ µ²±©´»¼¹» ±® µ·´´ô ³¿µ» ¿ ®»°®»»²¬¿¬·±² ¾§ ª·®¬«»

¬¸»®»±º ¬± ¿²±¬¸»® óó ¾» ·¬ ¿¼ª·½»ô ·²º±®³¿¬·±² ±® ±°·²·±² óó ©·¬¸ ¬¸» ·²¬»²¬·±² ±º ·²¼«½·²¹ ¸·³ ¬±
»²¬»® ·²¬± ¿ ½±²¬®¿½¬ ©·¬¸ ¸·³ô ¸» · «²¼»® ¿ ¼«¬§ ¬± «» ®»¿±²¿¾´» ½¿®» ¬± »» ¬¸¿¬ ¬¸» ®»°®»»²¬¿¬·±²

· ½±®®»½¬ô ¿²¼ ¬¸¿¬ ¬¸» ¿¼ª·½»ô ·²º±®³¿¬·±² ±® ±°·²·±² · ®»´·¿¾´»òþ Ì¸» ±¬¸»® ¶«¼¹» ·² Û±
Ð»¬®±´»«³ô Ñ®³®±¼ ¿²¼ Í¸¿© ÔòÖÖòô ¿°°»¿® ¬± ¸¿ª» ¾»»² ·² »»²¬·¿´ ¿¹®»»³»²¬ ©·¬¸ ¬¸» ª·»©

»¨°®»»¼ ¾§ Ô±®¼ Ü»²²·²¹ò

27 Ì¸» ±ó½¿´´»¼ þ¬¿¬« ®»´¿¬·±²¸·°þô ·²½´«¼·²¹ ¬¸» þ½±³³±² ½¿´´·²¹þô ¬± ©¸·½¸ × ¸¿ª» ®»º»®®»¼

¿¾±ª»ô ¸¿ª» °´¿§»¼ ¿ °®±³·²»²¬ ®±´» ·² ¬¸» ½±²·¼»®¿¬·±² Å°¿¹»ïéêÃ ±º ¬¸» ¯«»¬·±² ±º ½±²½«®®»²¬
´·¿¾·´·¬§ ©·¬¸ ®»º»®»²½» ¬± ª¿®·±« µ·´´»¼ °®±º»·±² ¿²¼ ±½½«°¿¬·±²ò Ì¸»®» · ¿ ª»®§ ¹±±¼

¼·½«·±² ±º ¬¸» «¾¶»½¬ ¬± ¾» º±«²¼ ·² Ú®»²½¸ô ±°ò ½·¬òô °°ò îéí ººò ß ¸» ·²¼·½¿¬»ô ¸·¬±®·¿² ¸¿ª»
¼·ºº»®»¼ ¿ ¬± ¬¸» ±½½«°¿¬·±² ¬¸¿¬ ©»®» ·²½´«¼»¼ ·² ¬¸» ½±³³±² ½¿´´·²¹ò Í¸» «³ «° ¬¸»

þ¬®¿¼·¬·±²¿´ ª·»©þ ¿ º±´´±© ¿¬ °ò îéìæ
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4.

Ub Y`][]V`Y Z]bUbW]U` WcbhfUWh h\Uh ]g YbhYfYX ]bhc
VYZcfY h\Y Z]`]b[( ]b fYgdYWh cZ Ub ]bgc`jYbh dYf)
gcb cZ U bch]WY cZ ]bhYbh]cb cf( k\YfY bc bch]WY
cZ ]bhYbh]cb ]g Z]`YX( U dfcdcgU`( UbX h\Uh ]g hYf)
a]bUhYX cb cf UZhYf h\Uh Z]`]b[( Vih cb`m ]b UW)
WcfXUbWY k]h\ h\Y dfcj]g]cbg cZ h\Uh WcbhfUWh6

%E& h\Y bYhh]b[ cf gYhh]b[ cZZ cf WcadYbgU)
h]cb cZ cV`][Uh]cbg VYhkYYb h\Y ]bgc`jYbh dYf)
gcb UbX h\Y ch\Yf dUfh]Yg hc h\Y Y`][]V`Y Z]bUb)
W]U` WcbhfUWh7 UbX

%F& Ubm XYU`]b[ k]h\ Z]bUbW]U` Wc``UhYfU` ]b)
W`iX]b[

%]& h\Y gU`Y cf ZcfYW`cgifY cf( ]b h\Y
Hfcj]bWY cZ IiYVYW( h\Y giffYbXYf cZ Z])
bUbW]U` Wc``UhYfU`( UbX

%]]& h\Y gYhh]b[ cZZ cf WcadYbgUh]cb cZ Z])
bUbW]U` Wc``UhYfU` cf h\Y Udd`]WUh]cb cZ h\Y
dfcWYYXg cf jU`iY cZ Z]bUbW]U` Wc``UhYfU`*

h]cb `U j]gUbh Ygh fsg]`]s `cfg XY WY Xsdwh ci dUf

W])Udftg Yb WcbZcfa]hs UjYW `Y WcbhfUh 6

E& `U WcadYbgUh]cb XYg cV`][Uh]cbg YbhfY `U
dYfgcbbY ]bgc`jUV`Y Yh `Yg UihfYg dUfh]Yg Ui
WcbhfUh7

F&
bUbW]tfY UZZsfYbhY( bchUaaYbh 6

%]& `U jYbhY( `U XYaUbXY Yb ZcfW`ig]cb ci(
XUbg `U dfcj]bWY XY IisVYW( `U XYaUbXY
Yb Xs`U]ggYaYbh(

%]]&
gcb dfcXi]h ci XY gU jU`Yif*

FYh hYfa]bUh]cb
jU`iYg

%-,& AZ bYh hYfa]bUh]cb jU`iYg XYhYfa]bYX ]b
UWWcfXUbWY k]h\ Ub Y`][]V`Y Z]bUbW]U` WcbhfUWh
fYZYffYX hc ]b giVgYWh]cb %5& UfY ckYX Vm h\Y ]b)
gc`jYbh dYfgcb hc Ubch\Yf dUfhm hc h\Y Y`][]V`Y
Z]bUbW]U` WcbhfUWh( h\Uh ch\Yf dUfhm ]g XYYaYX(
Zcf h\Y difdcgYg cZ dUfU[fUd\g 25%-&%E& UbX
25*-%-&%E&( hc VY U WfYX]hcf cZ h\Y ]bgc`jYbh dYf)
gcb k]h\ U W`U]a dfcjUV`Y ]b VUb_fidhWm ]b fY)
gdYWh cZ h\cgY bYh hYfa]bUh]cb jU`iYg*

-55.( W* .3( g* /,7 -553( W* -.( g* 0-7 .,,-( W* 5( g* 13/7
.,,0( W* .1( g* /2%=&7 .,,1( W* 03( g* 0/7 .,,3( W* .5( g* 5.7
.,-.( W* /-( g* 0-1*

%-,& K]( Uil hYfaYg Xi WcbhfUh Z]bUbW]Yf UX)
a]gg]V`Y j]gs Ui dUfU[fUd\Y %5&( XYg gcaaYg
gcbh XiYg dUf `U dYfgcbbY ]bgc`jUV`Y p ibY UihfY
dUfh]Y Ui WcbhfUh Ui h]hfY XY jU`Yifg bYhhYg XiYg
p `U XUhY XY fsg]`]Uh]cb( WYhhY UihfY dUfh]Y Ygh fs)

E& Yh
25*-%-&E&( uhfY ib WfsUbW]Yf XY `U dYfgcbbY ]b)
gc`jUV`Y Yh Ujc]f ibY fsW`UaUh]cb dfcijUV`Y Yb
aUh]tfY XY ZU]``]hY fY`Uh]jYaYbh p WYg gcaaYg*

-55.( W\* .3( Ufh* /,7 -553( W\* -.( Ufh* 0-7 .,,-( W\* 5( Ufh*
13/7 .,,0( W\* .1( Ufh* /2%8&7 .,,1( W\* 03( Ufh* 0/7 .,,3(
W\* .5( Ufh* 5.7 .,-.( W\* /-( Ufh* 0-1*

NU`Yifg bYhhYg
XiYg p `U XUhY XY
fsg]`]Uh]cb

<]gW`U]aYf cf
fYg]`]Uh]cb cZ
U[fYYaYbhg

+*$&& %-& KiV^YWh hc giVgYWh]cbg %/& UbX %0&(
U XYVhcf ]b fYgdYWh cZ k\ca U bch]WY cZ ]bhYb)
h]cb kUg Z]`YX ibXYf gYWh]cb 1,*0 cf U dfcdcgU`
kUg Z]`YX ibXYf giVgYWh]cb 2.%-& aUm � cb bc)
h]WY []jYb ]b h\Y dfYgWf]VYX Zcfa UbX aUbbYf hc
h\Y ch\Yf dUfh]Yg hc h\Y U[fYYaYbh UbX h\Y
hfighYY � X]gW`U]a cf fYg]`]UhY Ubm U[fYYaYbh hc
k\]W\ h\Y XYVhcf ]g U dUfhm cb h\Y XUm cb k\]W\
h\Y bch]WY cZ ]bhYbh]cb cf dfcdcgU` kUg Z]`YX*
L\Y XYVhcf aUm bch []jY bch]WY ib`Ygg h\Y
hfighYY UddfcjYg h\Y dfcdcgYX X]gW`U]aYf cf fY)
g]`]Uh]cb*

+*$&& %-& Kcig fsgYfjY XYg dUfU[fUd\Yg %/&

ci ibY dfcdcg]h]cb Uil hYfaYg Xi dUfU[fUd\Y
2.%-& dYih � gif dfsUj]g Xcbbs Yb `U ZcfaY Yh
XY `U aUb]tfY dfYgWf]hYg Uil UihfYg dUfh]Yg Ui

ei]YgWYaYbh XY WY`i])W] fY`Uh]jYaYbh Ui dfc^Yh
XY fsg]`]Uh]cb � fsg]`]Yf hcih WcbhfUh UieiY` ]`

dfcdcg]h]cb*

Jsg]`]Uh]cb XY
WcbhfUhg

AbX]j]XiU`g %.& Ab h\Y WUgY cZ Ub ]bX]j]XiU`(

%E& h\Ym aUm bch X]gW`U]a cf fYg]`]UhY Ub
U[fYYaYbh ibXYf giVgYWh]cb %-& ib`Ygg h\Ym
UfY WUffm]b[ cb U Vig]bYgg7 UbX

%F& cb`m Ub U[fYYaYbh ]b fY`Uh]cb hc h\Y Vig])
bYgg aUm VY X]gW`U]aYX cf fYg]`]UhYX*

%.& LcihYZc]g( `cfgeiY `Y XsV]hYif Ygh ibY
dYfgcbbY d\mg]eiY( ]` bY dYih YZZYWhiYf `U fsg])

dYijYbh uhfY fsg]`]sg*

HYfgcbbY
d\mg]eiY
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;cifh aUm
dfc\]V]h
X]gW`U]aYf cf
fYg]`]Uh]cb

%/& O]h\]b -1 XUmg UZhYf h\Y XUm cb k\]W\
h\Y XYVhcf []jYg bch]WY ibXYf giVgYWh]cb %-&( U
dUfhm hc h\Y U[fYYaYbh aUm( cb bch]WY hc h\Y
ch\Yf dUfh]Yg hc h\Y U[fYYaYbh UbX h\Y hfighYY(
Udd`m hc U Wcifh Zcf Ub cfXYf h\Uh h\Y U[fYYaYbh
]g bch hc VY X]gW`U]aYX cf fYg]`]UhYX*

%/& <Ubg `Yg ei]bnY ^cifg gi]jUbh `U XUhY p
`UeiY``Y `Y XsV]hYif XcbbY `Y dfsUj]g aYbh]cbbs
Ui dUfU[fUd\Y %-&( hcihY dUfh]Y Ui WcbhfUh dYih(
gif dfsUj]g Uil UihfYg dUfh]Yg Ui WcbhfUh Yh Ui

WcbhfUh bY gc]h dUg fsg]`]s*

;cbhYghUh]cb

;cifh cfXYfYX
X]gW`U]aYf cf
fYg]`]Uh]cb

%0& AZ h\Y hfighYY XcYg bch UddfcjY h\Y dfc)
dcgYX X]gW`U]aYf cf fYg]`]Uh]cb( h\Y XYVhcf aUm(
cb bch]WY hc h\Y ch\Yf dUfh]Yg hc h\Y U[fYYaYbh
UbX h\Y hfighYY( Udd`m hc U Wcifh Zcf Ub cfXYf
h\Uh h\Y U[fYYaYbh VY X]gW`U]aYX cf fYg]`]UhYX*

%0&
fsg]`]Uh]cb( `Y XsV]hYif dYih( gif dfsUj]g Uil
UihfYg dUfh]Yg Ui WcbhfUh Yh Ui gmbX]W( XYaUbXYf

8VgYbWY

Xi gmbX]W

>UWhcfg hc VY
Wcbg]XYfYX

%1& Ab XYW]X]b[ k\Yh\Yf hc aU_Y h\Y cfXYf(
h\Y Wcifh ]g hc Wcbg]XYf( Uacb[ ch\Yf h\]b[g(

%E& k\Yh\Yf h\Y hfighYY UddfcjYX h\Y dfc)
dcgYX X]gW`U]aYf cf fYg]`]Uh]cb7

%F& k\Yh\Yf h\Y X]gW`U]aYf cf fYg]`]Uh]cb
kci`X Yb\UbWY h\Y dfcgdYWhg cZ U j]UV`Y dfc)
dcgU` VY]b[ aUXY ]b fYgdYWh cZ h\Y XYVhcf7
UbX

%G& k\Yh\Yf h\Y X]gW`U]aYf cf fYg]`]Uh]cb
kci`X `]_Y`m WUigY g][b]Z]WUbh Z]bUbW]U` \UfX)
g\]d hc U dUfhm hc h\Y U[fYYaYbh*

%1&
hf]VibU` dfYbX Yb Wcbg]XsfUh]cb( YbhfY UihfYg(
`Yg ZUWhYifg gi]jUbhg 6

E&
fsg]`]Uh]cb( `Y WUg sW\sUbh7

F& `U eiYgh]cb XY gUjc]f g] `U fsg]`]Uh]cb ZUjc)

G& `Y f]geiY eiY `U fsg]`]Uh]cb di]ggY jfU]gYa)
V`UV`YaYbh WUigYf XY gsf]YigYg X]ZZ]Wi`hsg Z])
bUbW]tfYg p ibY dUfh]Y Ui WcbhfUh*

>UWhYifg p
dfYbXfY Yb
Wcbg]XsfUh]cb

<UhY cZ
X]gW`U]aYf cf
fYg]`]Uh]cb

%2& 8b U[fYYaYbh ]g X]gW`U]aYX cf fYg]`]UhYX

%E& ]Z bc Udd`]WUh]cb ]g aUXY ibXYf giVgYW)
h]cb %/&( cb h\Y XUm h\Uh ]g /, XUmg UZhYf h\Y
XUm cb k\]W\ h\Y XYVhcf []jYg bch]WY ibXYf
giVgYWh]cb %-&7

%F& ]Z h\Y Wcifh X]ga]ggYg h\Y Udd`]WUh]cb
aUXY ibXYf giVgYWh]cb %/&( cb h\Y XUm h\Uh ]g
/, XUmg UZhYf h\Y XUm cb k\]W\ h\Y XYVhcf
[]jYg bch]WY ibXYf giVgYWh]cb %-& cf Ubm `UhYf
XUm Z]lYX Vm h\Y Wcifh7 cf

%G& ]Z h\Y Wcifh cfXYfg h\Uh h\Y U[fYYaYbh ]g
X]gW`U]aYX cf fYg]`]UhYX ibXYf giVgYWh]cb %0&(
cb h\Y XUm h\Uh ]g /, XUmg UZhYf h\Y XUm cb
k\]W\ h\Y XYVhcf []jYg bch]WY cf Ubm `UhYf
XUm Z]lYX Vm h\Y Wcifh*

%2& DY WcbhfUh Ygh fsg]`]s 6

E& hfYbhY ^cifg Udftg `U XUhY p `UeiY``Y `Y Xs)
V]hYif XcbbY `Y dfsUj]g aYbh]cbbs Ui dUfU)

hsY Yb jYfhi Xi dUfU[fUd\Y %/&7

F& hfYbhY ^cifg Udftg `U XUhY p `UeiY``Y `Y Xs)
V]hYif XcbbY `Y dfsUj]g aYbh]cbbs Ui dUfU)
[fUd\Y %-& ci p `U XUhY dcghsf]YifY Z]lsY dUf
`Y hf]VibU`( g] WY XYfb]Yf fY^YhhY `U XYaUbXY
dfsgYbhsY Yb jYfhi Xi dUfU[fUd\Y %/&7

G& hfYbhY ^cifg Udftg `U XUhY p `UeiY``Y `Y Xs)
V]hYif XcbbY `Y dfsUj]g aYbh]cbbs Ui dUfU)
[fUd\Y %0& ci p `U XUhY dcghsf]YifY Z]lsY dUf
`Y hf]VibU`( g] WY XYfb]Yf cfXcbbY `U fsg]`]U)
h]cb Xi WcbhfUh Yb jYfhi XY WY dUfU[fUd\Y*

Jsg]`]Uh]cb

AbhY``YWhiU`
dfcdYfhm

%3& AZ h\Y XYVhcf \Ug [fUbhYX U f][\h hc igY
]bhY``YWhiU` dfcdYfhm hc U dUfhm hc Ub U[fYYaYbh(
h\Y X]gW`U]aYf cf fYg]`]Uh]cb XcYg bch UZZYWh h\Y

g]jY igY � Xif]b[ h\Y hYfa cZ h\Y U[fYYaYbh(
]bW`iX]b[ Ubm dYf]cX Zcf k\]W\ h\Y dUfhm Yl)
hYbXg h\Y U[fYYaYbh Ug cZ f][\h( Ug `cb[ Ug h\Y
dUfhm Wcbh]biYg hc dYfZcfa ]hg cV`][Uh]cbg ibXYf
h\Y U[fYYaYbh ]b fY`Uh]cb hc h\Y igY cZ h\Y ]bhY`)
`YWhiU` dfcdYfhm*

%3& K] `Y XsV]hYif U Uihcf]gs dUf WcbhfUh ibY
dYfgcbbY p ih]`]gYf ib Xfc]h XY dfcdf]shs ]bhY`)

`]gUh]cb XY WY Xfc]h( Yh WY dcif `U dsf]cXY dfsjiY
Ui WcbhfUh Yh dcif hcihY dsf]cXY UXX]h]cbbY``Y
Xcbh Y``Y dYih Yh XsW]XY XY gY dfsjU`c]f XY gcb
dfcdfY [fs*

Hfcdf]shs
]bhY``YWhiY``Y
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Dcgg fY`UhYX hc
X]gW`U]aYf cf
fYg]`]Uh]cb

%4& AZ Ub U[fYYaYbh ]g X]gW`U]aYX cf fYg]`]Uh)
YX( U dUfhm hc h\Y U[fYYaYbh k\c giZZYfg U `cgg
]b fY`Uh]cb hc h\Y X]gW`U]aYf cf fYg]`]Uh]cb ]g
Wcbg]XYfYX hc \UjY U dfcjUV`Y W`U]a*

%4& =b WUg XY fsg]`]Uh]cb Xi WcbhfUh( hcihY
dUfh]Y p WY`i])W] ei] giV]h XYg dYfhYg XsWci`Ubh
XY `U fsg]`]Uh]cb Ygh fsdihsY Ujc]f ibY fsW`UaU)
h]cb dfcijUV`Y*

HYfhYg XsWci`Ubh
XY `U fsg]`]Uh]cb

JYUgcbg Zcf
X]gW`U]aYf cf
fYg]`]Uh]cb

%5& 8 XYVhcf g\U``( cb fYeiYgh Vm U dUfhm hc
h\Y U[fYYaYbh( dfcj]XY ]b kf]h]b[ h\Y fYUgcbg
Zcf h\Y dfcdcgYX X]gW`U]aYf cf fYg]`]Uh]cb k]h\]b
Z]jY XUmg UZhYf h\Y XUm cb k\]W\ h\Y dUfhm fY)
eiYghg h\Ya*

%5& <Ubg `Yg W]be ^cifg ei] gi]jYbh `U XUhY p
`UeiY``Y ibY dUfh]Y Ui WcbhfUh `Y `i] XYaUbXY( `Y
XsV]hYif `i] YldcgY dUf sWf]h `Yg ach]Zg XY gcb
dfc^Yh XY fsg]`]Uh]cb*

Ech]Zg XY `U
fsg]`]Uh]cb

=lWYdh]cbg %-,& L\]g gYWh]cb XcYg bch Udd`m ]b fYgdYWh
cZ

%E& Ub Y`][]V`Y Z]bUbW]U` WcbhfUWh7

%F& U `YUgY fYZYffYX hc ]b giVgYWh]cb 21*.%-&7

%G& U Wc``YWh]jY U[fYYaYbh7

%H& U Z]bUbW]b[ U[fYYaYbh ]Z h\Y XYVhcf ]g h\Y
VcffckYf7 cf

%I& U `YUgY cZ fYU` dfcdYfhm cf cZ Ub ]aacj)
UV`Y ]Z h\Y XYVhcf ]g h\Y `Yggcf*

.,,1( W* 03( g* 007 .,,3( W* .5( g* 5/( W* /2( g* .27 .,,5( W*
/-( g* 2/*

%-,&
WcbhfUhg gi]jUbhg 6

E& `Yg WcbhfUhg Z]bUbW]Yfg UXa]gg]V`Yg7

F& `Yg VUil j]gsg Ui dUfU[fUd\Y 21*.%-&7

G& `Yg WcbjYbh]cbg Wc``YWh]jYg7

H& `Yg UWWcfXg XY Z]bUbWYaYbh Ui h]hfY XYg)

I&
h]hfY XYgeiY`g `Y XsV]hYif Ygh `Y `cWUhYif*

.,,1( W\* 03( Ufh* 007 .,,3( W\* .5( Ufh* 5/( W\* /2( Ufh* .27

.,,5( W\* /-( Ufh* 2/*

=lWYdh]cbg

8dd`]WUh]cb Zcf
Uih\cf]nUh]cb hc
gYfjY U bch]WY hc
VUf[U]b

+*$&' %-& 8b ]bgc`jYbh dYfgcb ]b fYgdYWh cZ
k\ca U bch]WY cZ ]bhYbh]cb ]g Z]`YX ibXYf gYW)
h]cb 1,*0 cf U dfcdcgU` ]g Z]`YX ibXYf giVgYWh]cb
2.%-& k\c ]g U dUfhm hc U Wc``YWh]jY U[fYYaYbh
UbX k\c ]g ibUV`Y hc fYUW\ U jc`ibhUfm U[fYY)
aYbh k]h\ h\Y VUf[U]b]b[ U[Ybh hc fYj]gY Ubm cZ
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Husky Oil Operations Ltd. v. Minister of National Revenue

WORKERS' COMPENSATION BOARD v. HUSKY OIL OPERATIONS LTD., R. IN RIGHT OF CANADA,
as represented by MINISTER OF NATIONAL REVENUE, R. IN RIGHT OF PROVINCE OF SASKAT-

CHEWAN, as represented by MINISTER OF HUMAN RESOURCES, LABOUR AND EMPLOYMENT, R. IN
RIGHT OF PROVINCE OF SASKATCHEWAN, as represented by MINISTER OF FINANCE, BANK OF
MONTREAL, ERIC ZIMMERMAN, GARTH PRICE, TREVOR BROWN, ARTHUR GINGRAS, KELLY
HOUSTON, DARCY KUZIO, HANS BOHLE, CHARLES PSHEBENICKI, TERRY SAPERGIA, SBW-

WRIGHT CONSTRUCTION INC., CAMPBELL WEST (1991) LTD., FULLER AUSTIN INSULATION INC.,
UNITED INDUSTRIAL EQUIPMENT RENTALS LTD., ATCO ENTERPRISES LTD. and DELOITTE &

TOUCHE INC., as Trustee in Bankruptcy of Estate of METAL FABRICATING & CONSTRUCTION LTD.,
ATTORNEY GENERAL FOR SASKATCHEWAN

ATTORNEY GENERAL FOR ONTARIO, ATTORNEY GENERAL FOR NEW BRUNSWICK, ATTORNEY
GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL FOR ALBERTA, WORKERS' COMPENSA-
TION BOARD OF ONTARIO, WORKERS' COMPENSATION BOARD OF BRITISH COLUMBIA, WORK-

ERS' COMPENSATION BOARD OF ALBERTA and YUKON WORKERS' COMPENSATION HEALTH
AND SAFETY BOARD (Intervenors)

Supreme Court of Canada

Lamer C.J.C., La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

Heard: January 25, 1995
Judgment: October 19, 1995

Docket: Doc. No 23936

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Counsel: Robert G. Richards and Evan L. Bennett, for appellant.

James S. Ehmann and Paul J. Harasen, for respondent.

Edward R. Sojonky, Q.C., and Gordon Berscheid, for respondent Attorney General of Canada.

Thomson Irvine, for respondent Attorney General for Saskatchewan.

Brian J. Scherman, for respondent Bank of Montreal.

Hart Schwartz, for intervenor Attorney General for Ontario.
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Cedric L. Haines, for intervenor Attorney General for New Brunswick.

R. Richard M. Butler, for intervenor Attorney General of British Columbia.

Written submission only by/argumentation écrite seulement par Nolan D. Steed, for intervenor Attorney General
for Alberta.

Written submission only by Elizabeth Kosmidis, for intervenor Workers' Compensation Board of Ontario.

Written submission only by Gerald W. Massing, for intervenor Workers' Compensation Board of British Columbia.

Written submission only by Douglas R. Mah, for intervenor Workers' Compensation Board of Alberta.

Written submission only by Bruce L. Willis, Q.C., for intervenor Workers' Compensation Health and Safety
Board of Yukon.

Subject: Corporate and Commercial; Insolvency; Contracts; Labour and Employment; Public

Bankruptcy --- Bankruptcy and insolvency jurisdiction — Constitutional jurisdiction of Dominion and provinces
— Paramountcy of federal legislation.

Construction Law --- Construction and builders' liens — Holdback.

Employment Law --- Workers' compensation legislation — Constitutional issues.

Constitutional law — Constitution Act, 1867 — Exclusive federal jurisdiction over bankruptcy — Project owner
indebted to bankrupt construction company — Workers' Compensation Board suing owner under s. 133(1) of
The Workers' Compensation Act for sum bankrupt owing board for unremitted employee payroll contributions
— Owner claiming under s. 133(3) to set off moneys paid to board from moneys owing bankrupt — Section
133(1) and (3) should be read in tandem — Where s. 133(1) and (3) applying on facts s. 133 inapplicable in
bankruptcy for intruding into exclusive federal sphere beyond ancillary effect — Section 97(3) of Bankruptcy
and Insolvency Act allowing only party claiming set-off and not third party to recover ahead of its priority —
Court presuming constitutionality and reading down s. 133 to extent of conflict with s. 136 of Bankruptcy and
Insolvency Act — Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 97(3), 136 — The Workers' Com-
pensation Act, S.S. 1979, c. W-17.1, ss. 133(1), 133(3).

The Workers' Compensation Board gave a fabricating company a Notice of Assessment that it owed the board
for unremitted employee payroll contributions. The fabricator then gave a bank a general assignment of book
debts for bank loans it received, and the bank gave notice to a project owner with which the fabricator had con-
tracted. The contract obliged the fabricator to indemnify the owner for non-performance of the contract. When
the fabricator became bankrupt, the owner was indebted to it under the contract. The board sued the owner under
s. 133(1) of The Workers' Compensation Act (Sask.) for the sum the fabricator owed the board. The owner
claimed that, if it was required to pay the board under s. 133(1), then it was entitled to set off the payment
against the amount it owed the fabricator. A chambers judge granted the owner a fiat of non-suit on the ground
that s. 133 was constitutionally inoperative because it altered the federal Bankruptcy and Insolvency Act's

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

Page 3 of 60

7/7/2012http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&pbc=135AEAFA&vr=2.0&...

09-50026-reg    Doc 12469-2    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 2 
   Pg 3 of 60



Page 3
1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

scheme of distribution. When the Saskatchewan Court of Appeal dismissed the board's appeal, it appealed to the
Supreme Court of Canada.

Held:

The appeal was dismissed.

Per Gonthier J. (Lamer C.J.C., La Forest, L'Heureux-Dubé and McLachlin JJ. concurring)

Section 133 of The Workers' Compensation Act does not apply in bankruptcy, and s. 133(3) cannot by means of
set-off effectively reorder the priorities contained in s. 136 of the Bankruptcy and Insolvency Act. The combined
effect of the deemed debt in s. 133(1) and the set-off against the bankrupt's property in s. 133(3) is to secure the
board's claim against the bankrupt's estate with the bankrupt's debtor acting merely as conduit. The bankrupt's
estate is diminished, the board is correspondingly enriched, and the debtor's estate is unaffected. The board thus
recovers against the bankrupt ahead of its federally mandated priority in s. 136(1)(h) of the Bankruptcy and In-
solvency Act, creating an operational conflict. Section 97(3) of the Bankruptcy and Insolvency Act incorporating
the provincial law of set-off does not apply. Section 97(3) allows only the party claiming set-off, and not a third
party, to recover exceptionally ahead of its priority. The set-off allowed is a defence to the payment of a debt,
and not a statutory security device securing the claims of third parties against the estate. Section 133 not only
gives a priority to the debtor claiming set-off, which is permissible under s. 97(3), it also effectively secures the
board's claim against the estate, which is not so permissible. Under the presumption of constitutionality, s. 133
should be read down to the extent of its conflict with s. 136 of the Bankruptcy and Insolvency Act. Accordingly,
s. 133 is inapplicable in bankruptcy.

Parliament's exclusive power over bankruptcy and insolvency in s. 91(21) of the Constitution Act, 1867 em-
powers it to rank bankruptcy creditors under s. 136 of the Bankruptcy and Insolvency Act. Section 136(1)(h)
ranks a bankrupt's indebtedness under any worker's compensation legislation eighth in the list. Provinces cannot
create priorities between creditors or change the distribution scheme in s. 136(1). While provincial law may val-
idly affect priorities outside of bankruptcy, in bankruptcy s. 136(1) determines a claim's status and priority. The
bankruptcy distribution scheme would otherwise vary from province to province, which would be unacceptable.
Provinces also cannot affect how the terms such as "secured creditor" are defined for the Bankruptcy and Insolv-
ency Act's purposes. As the provinces may not do indirectly what they cannot do directly, the substance of the
provincial interest created governs and not its form. Such provincial law is inapplicable even if the province
does not intend to intrude into the bankruptcy sphere and conflict with the Bankruptcy and Insolvency Act's pri-
orities. It is enough if that is the law's effect. The assessment of the impugned law's applicability, even after its
validity has been established, and the non-requirement of intention to intrude into a federal sphere distinguish
the above propositions from the doctrine of colourability.

Under s. 133 the bankrupt's debtor is essentially the surety or guarantor of the bankrupt's obligation, with the
board determining the debtor's indemnification from the withheld funds. When s. 133(1) and (3) operate in tan-
dem as intended, the debtor is no worse off after having acted as the bankrupt's surety. The reality is that the
bankrupt discharges its own liability to the board, mediated through the debtor's legally compelled agency. The
exercise of set-off, triggered by the deemed debt, thus has the effect of creating a straightforward security device
in favour of the debt and the right to withhold and set off against property of the bankrupt which secures the
board's claim against the bankrupt's property. The constitutional validity of s. 133(1) must thus be examined in
conjunction with that of s. 133(3).
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The operation of set-off in bankruptcy confers on the claimant a security interest or quasi-lien against the bank-
rupt's estate. Under s. 97(3) of the Bankruptcy and Insolvency Act, the law of set-off allows a bankrupt's debtor
who is also the bankrupt's creditor to refrain from paying the full debt owing the bankrupt's estate. In this limited
sense, such a claimant may use the law of set-off to reorder its priority in bankruptcy. However, the law of set-
off may not be used to reorder the priority of any person other than the person claiming set-off against the estate.
Any provincial law doing so is inapplicable in bankruptcy.

Where s. 133(1) and (3) both apply on the facts, s. 133 is inapplicable in bankruptcy for intruding into an exclus-
ive federal sphere. Before bankruptcy, the security device created by s. 133(3) and triggered by s. 133(1) is with-
in provincial jurisdiction. After bankruptcy, the subsections' combined effect is to secure the board's claim
against the bankrupt's estate ahead of its priority under s. 136(1)(h) of the Bankruptcy and Insolvency Act. The
two laws thus conflict in their operation. Apart from s. 133(1) and (3), s. 133(4) also has the effect of intruding
into the exclusive federal bankruptcy sphere. That section empowers the board to determine the extent of its
claim against the estate, and thus indirectly the estate remaining available for other creditors. A province cannot
empower a bankrupt's creditor to determine the estate available for distribution. While otherwise valid, s. 133(4)
also is inapplicable to bankruptcy. The court should only read down s. 133 insofar as its application conflicts
with the Bankruptcy and Insolvency Act's distribution scheme. Where s. 133(1) alone applies because the bank-
rupt's debtor has retained no moneys allowing set-off, the board's claim against the debtor remains fully applic- able.

Section 133 must be declared inapplicable rather than inoperable in bankruptcy. Bankruptcy is an exclusive fed-
eral domain rather than an area of joint or overlapping jurisdiction. As bankruptcy is carved from the provincial
domain of property and civil rights, valid provincial legislation of general application continues to apply in
bankruptcy until Parliament legislates under its exclusive jurisdiction. Provincial legislation conflicting with the
federal law then becomes inapplicable only to the extent of the conflict.

When federal and provincial laws potentially conflict, the court must first determine whether they are respect-
ively valid federal or provincial laws. If so, the court must then determine whether they are in operational con-
flict. If so, the federal laws prevail and the provincial laws are without effect to the extent of this conflict. Pro-
vincial laws will be inapplicable as being ultra vires to the extent that they conflict with an exclusive federal
field. Provincial laws will be intra vires but inoperative if the operational conflict is within an area of concurrent
or overlapping jurisdiction. To the extent that there is operational conflict, there is no room for a provincial law's
incidental or ancillary effect. If there is no operational conflict, both federal and provincial laws continue to op-
erate and have effect. Short of operational conflict, provincial law may validly affect bankruptcy. Here, there
was operational conflict in that s. 133(1) and (3) subverted the federal order of priorities under the Bankruptcy
and Insolvency Act. That intrusion into an exclusive federal sphere went far beyond an incidental and ancillary
effect.

Per Iacobucci J. (dissenting) (Sopinka, Cory and Major JJ. concurring)

Where there is very clear operational conflict between valid federal and provincial legislation, the doctrine of
paramountcy requires that the provincial legislation be declared inoperative to the extent of the conflict. Conflict
is found where one cannot obey one level of government's law without disobeying the law of the other. Where
possible, the court must read overlapping provincial and federal law in a complementary manner. A review of
the history and purpose of workers' compensation statutes did not show that s. 133 of the The Workers' Com-
pensation Act was enacted to improve the board's ranking in federal bankruptcy.
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Provincial laws are inoperative where they directly improve a claim's priority against the bankrupt's property
over the priority under s. 136(1) of the Bankruptcy and Insolvency Act. A broad approach declaring inoperative
any provincial law affecting the final result of a bankruptcy would risk nullifying the provincial legislation un-
derpinning the Bankruptcy and Insolvency Act. Provincial law plays a critical role in defining both the number
and type of participants in the bankruptcy process and the size of the bankrupt's estate. Section 72(1) of the
Bankruptcy and Insolvency Act recognizes that provincial law will affect the bankruptcy process. Section 133 of
The Workers' Compensation Act would only be inoperative if it actually reordered the priority scheme under s.
136(1) by directly creating interests in the bankrupt's property.

Section 133(1) is constitutionally valid. Section 136(1) encompasses a claim against the bankrupt's property.
Section 133(1) has nothing to do with the bankrupt's property and thus is not in operational conflict with the
bankruptcy scheme. It simply creates the bankrupt's debtor's third party guarantee that the bankrupt will pay its
debts to the board. Section 133(1) only alters the board's recovery by allowing recovery from a solvent third
party. Nothing in the Bankruptcy and Insolvency Act precludes a creditor from pursuing its remedies against a
third party instead of pursuing its claim in bankruptcy. Here s. 133(1) validly created two debts that were inde-
pendent although interconnected: the owner's debt to the board as surety; and the fabricator's debt to the owner
for the sum the latter paid for the former's default. None of this altered the priorities under the Bankruptcy and
Insolvency Act. Further, s. 133(1) is intra vires, and intra vires legislation may have an incidental and ancillary
effect on a federal sphere.

As the components of s. 133 are severable, the court must evaluate s. 133(3) separately. Section 133(3) contains
the remedies of set-off and indemnification. Section 97(3) of the Bankruptcy and Insolvency Act envisions that
money may be withheld from the bankrupt's estate due to set-off. The focus here should be on equitable set-off
because the fabricator's assignment of its book debts to the bank eliminated the availability of legal set-off. As s.
133(3) creates no new rights of set-off and merely confirms the availability of traditional equitable set-off, s.
133(3) is consistent with the Bankruptcy and Insolvency Act. Absent s. 133(3), a set-off claim would exist under
the laws of restitution or contract. In restitution, a person may claim repayment of moneys he paid under com-
pulsion of law if the payment discharged another's liability. As the owner was legally required to pay the board,
thus releasing the fabricator, it could seek restitution from the fabricator. In contract, the fabricator's failure to
pay gave the owner a claim under their contract. Equitable set-off may operate against an assignee where the
debts are so closely connected that it would be unfair to enforce one without allowing the other to be set off. Al-
though the fabricator had assigned its book debts to the bank, the owner was entitled to equitable set-off since its
claim arose out of the same contract under which the funds were now owing the bank. Further, the main reason
for the doctrine of equitable set-off is to promote fairness. As the fabricator had the main responsibility to pay
the board, it was equitable and fair to allow the owner the right of set-off. Section 133(3) was fully operative here.

Section 133 should not be treated as indivisible. Section 133(1) is the key feature of s. 133, and operates apart
from s. 133(3). Section 133(1) does not make a bankrupt's debtor's obligation to the board contingent on the
debtor's ability to obtain indemnity or set-off under s. 133(3). Even if the debtor had no right of set-off under s.
133(3) or under the common law, the legislature could still pass s. 133(1).

Cases considered:

Per Gonthier J. (Lamer C.J.C., La Forest, L'Heureux-Dubé and McLachlin JJ. concurring)
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Atlantic Acceptance Corp. v. Burns & Dutton Construction (1962) Ltd. (1970), [1971] 1 W.W.R. 84, 14
D.L.R. (3d) 175 (Alta. C.A.) — referred to

Bank of Montreal v. Hall, [1990] 1 S.C.R. 121, [1990] 2 W.W.R. 193, 9 P.P.S.A.C. 177, 104 N.R. 110, 65
D.L.R. (4th) 361, 46 B.L.R. 161, 82 Sask. R. 120 — considered

Black Forest Restaurants Ltd., Re (1981), (sub nom. Nova Scotia (Director of Labour Standards) v. Trustee
in Bankruptcy) 38 C.B.R. (N.S.) 253, 126 D.L.R. (3d) 417, 47 N.S.R. (2d) 446, 90 A.P.R. 446 (C.A.) —
considered

British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24, [1989] 5 W.W.R. 577, 38 B.C.L.R.
(2d) 145, 75 C.B.R. (N.S.) 1, 34 E.T.R. 1, 59 D.L.R. (4th) 726, 97 N.R. 61, 2 T.C.T. 4263, [1989] 1 T.S.T.
2164 — applied

Coughlin & Co., Re, [1923] 3 W.W.R. 1177, 4 C.B.R. 294, 33 Man. R. 499, [1923] 4 D.L.R. 971 (C.A.) —
referred to

Crown Grain Co. v. Day, [1908] A.C. 504 (P.C.) — referred to

Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board), [1985] 1 S.C.R. 785, [1985] 4
W.W.R. 481, 38 Alta. L.R. (2d) 169, 55 C.B.R. (N.S.) 241, 60 N.R. 81, 19 D.L.R. (4th) 577, 63 A.R. 321 —
applied

Evelyn Stevens Interiors Ltd., Re (1993), 46 C.C.E.L. 136, 18 C.B.R. (3d) 22, (sub nom. Ontario (Workers'
Compensation Board) v. Mandelbaum, Spergel Inc.) 12 O.R. (3d) 385, (sub nom. Ontario (Workers' Com-
pensation Board) v. Evelyn Stevens Interiors Ltd. (Trustee of)) 100 D.L.R. (4th) 742, (sub nom. Stevens
(Evelyn) Interiors Ltd. (Bankrupt) v. Ontario (Workers' Compensation Board)) 61 O.A.C. 361, (sub nom.
Workers' Compensation Board v. Mandelbaum, Spergel Inc.) 15 C.R.R. (2d) 97 (C.A.) — not followed

Fredericton Co-operative Ltd. v. Smith (1921), 2 C.B.R. 154 (N.B. K.B.) — referred to

Invitation Prêt-à-Porter Inc., Re (1979), 31 C.B.R. (N.S.) 54 (Que. S.C.) — referred to

Lister v. Hooson, [1908] 1 K.B. 174 (C.A.) — considered

Madden v. Nelson & Fort Sheppard Railway, [1899] A.C. 626 (P.C.)considered

Melton, Re; Milk v. Towers, [1918] 1 Ch. 37 (C.A.) — considered

Parkland (County) v. Stetar (1974), [1975] 2 S.C.R. 884, [1975] 1 W.W.R. 441, (sub nom. Stetar v. Poirer)
3 N.R. 311, 50 D.L.R. (3d) 376 — referred to

Québec (Commission de la santé & de la sécurité du travail) c. Banque fédérale de développement, [1988] 1
S.C.R. 1061, 84 N.R. 308, 50 D.L.R. (4th) 577, 68 C.B.R. (N.S.) 209, 14 Q.A.C. 140, [1988] R.D.I. 376 —
applied

Quebec (Deputy Minister of Revenue) c. Rainville, [1980] 1 S.C.R. 35, (sub nom. Bourgault, Re) 33 C.B.R.
(N.S.) 301, (sub nom. Bourgault v. Quebec (Deputy Minister of Revenue)) 30 N.R. 24, 105 D.L.R. (3d) 270
— applied

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

Page 7 of 60

7/7/2012http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&pbc=135AEAFA&vr=2.0&...

09-50026-reg    Doc 12469-2    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 2 
   Pg 7 of 60



Page 7
1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

R. v. Morgentaler, [1993] 3 S.C.R. 463, 157 N.R. 97, 25 C.R. (4th) 179, 125 N.S.R. (2d) 81, 349 A.P.R. 81,
85 C.C.C. (3d) 118, 107 D.L.R. (4th) 537 — referred to

Royal Bank of Canada v. Larue, [1928] A.C. 187, affirming [1926] S.C.R. 218, [1926] 2 D.L.R. 929 — con-
sidered

Stein v. Blake, [1995] 2 All E.R. 961 (H.L.) — considered

Tennant v. Union Bank of Canada, [1894] A.C. 31 (P.C.) — referred to

Per Iacobucci J. (dissenting) (Sopinka, Cory and Major JJ. concurring)

Bank of Montreal v. Hall, [1990] 1 S.C.R. 121, [1990] 2 W.W.R. 193, 9 P.P.S.A.C. 177, 104 N.R. 110, 65
D.L.R. (4th) 361, 46 B.L.R. 161, 82 Sask. R. 120 — referred to

Black Forest Restaurants Ltd., Re (1981), 37 C.B.R. (N.S.) 176, 74 N.S.R. (2d) 454, 90 A.P.R. 454, 121
D.L.R. (3d) 435 (S.C.) [affirmed (sub nom. Nova Scotia (Director of Labour Standards) v. Trustee in Bank-
ruptcy) 38 C.B.R. (N.S.) 253, 126 D.L.R. (3d) 417, 47 N.S.R. (2d) 446, 90 A.P.R. 446 (C.A.)] — referred to

British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24, [1989] 5 W.W.R. 577, 38 B.C.L.R.
(2d) 145, 75 C.B.R. (N.S.) 1, 34 E.T.R. 1, 59 D.L.R. (4th) 726, 97 N.R. 61, 2 T.C.T. 4263, [1989] 1 T.S.T.
2164 — considered

Brooks Wharf & Bull Wharf Ltd. v. Goodman Brothers, [1937] 1 K.B. 534, [1936] 3 All E.R. 696 (C.A.) —
considered

City National Leasing Ltd. v. General Motors of Canada Ltd., [1989] 1 S.C.R. 641, 43 B.L.R. 225, 24
C.P.R. (3d) 417, 58 D.L.R. (4th) 255, 93 N.R. 326, 32 O.A.C. 332 — considered

Coba Industries Ltd. v. Millie's Holdings (Canada) Ltd., [1985] 6 W.W.R. 14, 65 B.C.L.R. 31, 36 R.P.R.
259, 20 D.L.R. (4th) 689 (C.A.) — considered

Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board), [1985] 1 S.C.R. 785, [1985] 4
W.W.R. 481, 38 Alta. L.R. (2d) 169, 55 C.B.R. (N.S.) 241, 60 N.R. 81, 19 D.L.R. (4th) 577, 63 A.R. 321 —
considered

Ecarnot (Trustee of) v. Western Credit Union Ltd., [1991] 5 W.W.R. 268, 7 C.B.R. (3d) 207, (sub nom.
Ecarnot, Re) 93 Sask. R. 179 (C.A.) — referred to

Estabrooks Pontiac Buick Ltd., Re (1982), 44 N.B.R. (2d) 201, 116 A.P.R. 201, 144 D.L.R. (3d) 21, 7
C.R.R. 46 (C.A.) — considered

Evelyn Stevens Interiors Ltd., Re (1990), 34 C.C.E.L. 103, 42 C.L.R. 74, 72 D.L.R. (4th) 712, 80 C.B.R.
(N.S.) 135, reversed (1993), 46 C.C.E.L. 136, 18 C.B.R. (3d) 22, (sub nom. Ontario (Workers' Compensa-
tion Board) v. Mandelbaum, Spergel Inc.) 12 O.R. (3d) 385, (sub nom. Ontario (Workers' Compensation
Board) v. Evelyn Stevens Interiors Ltd. (Trustee of)) 100 D.L.R. (4th) 742, (sub nom. Stevens (Evelyn) In-
teriors Ltd. (Bankrupt) v. Ontario (Workers' Compensation Board)) 61 O.A.C. 361, (sub nom. Workers'
Compensation Board v. Mandelbaum, Spergel Inc.) 15 C.R.R. (2d) 97 (C.A.) — considered
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1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

Federal Commerce & Navigation Ltd. v. Molena Alpha Inc.; "Nanfri" (The); "Benfri" (The); "Lorfri" (The),
[1978] Q.B. 927, [1978] 3 All E.R. 1066, affirmed in part [1979] A.C. 757, [1979] 1 All E.R. 307 (H.L.) —
considered

French River Contracting Co., Re, [1937] O.W.N. 665, 19 C.B.R. 89 (C.A.) — considered

Hanak v. Green, [1958] 2 Q.B. 9, [1958] 2 All E.R. 141 (C.A.) — considered

Homeplan Realty Ltd. v. Avco Financial Services Realty Ltd., (sub nom. Industrial Relations Board v. Avco
Financial Services Realty Ltd.) [1979] 2 S.C.R. 699, 18 B.C.L.R. 23, 28 N.R. 140, 9 R.P.R. 231, 33 C.B.R.
(N.S.) 34, 98 D.L.R. (3d) 695 — referred to

John M.M. Troup Ltd. v. Royal Bank, [1962] S.C.R. 487, 3 C.B.R. (N.S.) 224, 34 D.L.R. (2d) 556 — re-
ferred to

Lister v. Hooson, [1908] 1 K.B. 174 (C.A.) — considered

Manitoba Fisheries Ltd. v. R., [1979] 1 S.C.R. 101, [1978] 6 W.W.R. 496, (sub nom. Manitoba Fisheries
Ltd. v. Canada) 88 D.L.R. (3d) 462, 23 N.R. 159 — referred to

Medwid v. Ontario (Minister of Labour) (1988), 29 Admin. L.R. 160, 63 O.R. (2d) 578, 48 D.L.R. (4th) 272
(H.C.) — considered

Moule v. Garrett (1872), L.R. 7 Exch. 101 — considered

Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, 18 B.L.R. 138, 138 D.L.R. (3d) 1, 44 N.R. 181
— considered

Newfoundland Government v. Newfoundland Railway Co. (1888), 13 App. Cas. 199 (P.C.) — referred to

Ontario (Attorney General) v. Canada (Attorney General), [1894] A.C. 189 (P.C.) — considered

Panamericana de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd., [1991] 5 W.W.R. 577, 81
Alta. L.R. (2d) 45, 8 C.B.R. (3d) 31, 81 D.L.R. (4th) 280, 7 C.E.L.R. (N.S.) 66, 117 A.R. 44 (C.A.)
[additional reasons at (1991), 84 Alta. L.R. (2d) 257, 8 C.B.R. (3d) 31 at 55, 86 D.L.R. (4th) 567, 3 C.P.C.
(3d) 100, 120 A.R. 309 (C.A.), leave to appeal to S.C.C. refused (1992), 8 C.B.R. (3d) 31n, 7 C.E.L.R.
(N.S.) 66n, 83 Alta. L.R. (2d) lxv, 86 D.L.R. (4th) 567n, 137 N.R. 394 (note), 127 A.R. 396 (note), 3 C.P.C.
(3d) 100n (S.C.C.)] — considered

Québec (Commission de la santé & de la sécurité du travail) c. Banque fédérale de développement, [1988] 1
S.C.R. 1061, 84 N.R. 308, 50 D.L.R. (4th) 577, 68 C.B.R. (N.S.) 209, 14 Q.A.C. 140, [1988] R.D.I. 376 —
considered

Quebec (Deputy Minister of Revenue) c. Rainville, [1980] 1 S.C.R. 35, (sub nom. Bourgault, Re) 33 C.B.R.
(N.S.) 301, (sub nom. Bourgault v. Quebec (Deputy Minister of Revenue)) 30 N.R. 24, 105 D.L.R. (3d) 270
— considered

R. v. Amway of Canada Ltd., (sub nom. R. v. Amway Corp.) [1989] 1 S.C.R. 21, 56 D.L.R. (4th) 309, 37
C.R.R. 235, 2 T.C.T. 4074, 18 C.E.R. 305, (sub nom. Canada v. Amway Corp.) 91 N.R. 18, [1989] 1 C.T.C.
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255, [1989] 1 T.S.T. 2058, 33 C.P.C. (2d) 163, 68 C.R. (3d) 97 — referred to

Reference re Workers' Compensation Act, 1983 (Newfoundland) (1987), 67 Nfld. & P.E.I.R. 16, 206 A.P.R.
16, 36 C.R.R. 112, 44 D.L.R. (4th) 501 (C.A.), af firmed [1989] 1 S.C.R. 922, 40 C.R.R. 135, 56 D.L.R.
(4th) 765, (sub nom. Reference re ss. 32 & 34 of the Workers' Compensation Act (Newfoundland)) 96 N.R.
227, 76 Nfld. & P.E.I.R. 181, 235 A.P.R. 181 — considered

Robinson v. Countrywide Factors Ltd., [1978] 1 S.C.R. 753, [1977] 2 W.W.R. 111, (sub nom. Kozan Fur-
niture (Yorkton) Ltd. v. Countrywide Factors Ltd.) 14 N.R. 91, 23 C.B.R. (N.S.) 97, 72 D.L.R. (3d) 500 —
considered

Royal Bank of Canada v. Larue, [1928] A.C. 187 (P.C.), affirming [1926] S.C.R. 218, [1926] 2 D.L.R. 929
— referred to

Serdula Construction Management Inc. v. Saskatchewan (Workers' Compensation Board) (April 12, 1992),
Doc. Q.B.M. 126/91, Lawton J. (Sask. Q.B.) — considered

Telford v. Holt, [1987] 2 S.C.R. 193, [1987] 6 W.W.R. 385, 54 Alta. L.R. (2d) 193, 46 R.P.R. 234, 21
C.P.C. (2d) 1, 78 N.R. 321, 81 A.R. 385, 41 D.L.R. (4th) 385, 37 B.L.R. 241 — considered

TransGas Ltd. v. Mid-Plains Contractors Ltd., [1994] 3 S.C.R. 753, [1995] 1 W.W.R. 1, 18 C.L.R. (2d)
157, 25 C.R.R. (2d) 179, 120 D.L.R. (4th) 715 — considered

Vapor Canada Ltd. v. MacDonald, [1977] 2 S.C.R. 134, 7 N.R. 477, 22 C.P.R. (2d) 1, 66 D.L.R. (3d) 1 —
referred to

Vickery v. Nova Scotia (Prothonotary of the Supreme Court), [1991] 1 S.C.R. 671, 64 C.C.C. (3d) 65, 124
N.R. 95, 104 N.S.R. (2d) 181, 283 A.P.R. 181 — referred to

Statutes considered:

Bank Act, R.S.C. 1985, c. B-1.

Bankruptcy Act, S.C. 1919, c. 36 —

s. 51 [am. S.C. 1921, c. 17, s. 39]

Bankruptcy Act, R.S.C. 1970, c. B-3 —

s. 2 "secured creditor"

s. 47

s. 47(a)

s. 49(2)

s. 50(6)
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s. 107

s. 107(1)

s. 107(1)(h)

s. 107(1)(j)

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 —

s. 2 "property"

s. 2 "secured creditor"

s. 17(1)

s. 67

s. 67(a)

s. 69(2)

s. 72(1)

s. 95

s. 97(3)

s. 136

s. 136(1)

s. 136(1)(h)

s. 136(1)(j)

s. 141

s. 148

s. 158(a)

s. 198(a)

Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3 —

s. 91(21)

s. 92(13)

Contributory Negligence Act, The, R.S.S. 1978, c. 31 —
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s. 3(2)

Employment Standards Act, S.B.C. 1980, c. 10 —

s. 19

Forest Act, R.S.B.C. 1979, c. 140 —

s. 142

Limitation of Civil Rights Act, The, R.S.S. 1978, c. L-16.

Retail Sales Tax Act, R.S.Q. 1964, c. 71 —

s. 30

Saskatchewan Farm Security Act, The, S.S. 1988-89, c. S-17.1 —

s. 44

Social Service Tax Act, R.S.B.C. 1979, c. 388 —

s. 18

Workers' Compensation Act, R.S.O. 1980, c. 539 —

s. 9(3)

s. 9(4)

Workers' Compensation Act, S.A. 1973, c. 87 —

s. 78(4)

s. 78(4)(a)

Workers' Compensation Act, 1979, The, S.S. 1979, c. W-17.1 —

s. 133

s. 133 [am. S.S. 1993, c. 63, s. 40]

s. 133(1)

s. 133(3)

s. 133(4)

Workmen's Compensation Act, S.O. 1914, c. 25 —

s. 10 [am. S.O. 1915, c. 25, s. 5; S.O. 1919, c. 34, s. 4(2)]
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Workmen's Compensation Act, R.S.O. 1927, c. 179 —

s. 9

Workmen's Compensation Act, R.S.Q. 1977, c. A-3 —

s. 110(1)

Workmen's Compensation Act, The, S.S. 1910-11, c. 9 —

s. 9

Workmen's Compensation Act, 1929, The, S.S. 1928-29, c. 73 —

s. 11

Appeal from judgment reported at (1993), [1994] 1 W.W.R. 629, 22 C.B.R. (3d) 153, 116 Sask. R. 46, 108
D.L.R. (4th) 681, 11 C.L.R. (2d) 1 (C.A.), dismissing appeal from judgment (1992), 104 Sask. R. 225, 96 D.L.R.
(4th) 495, 3 C.L.R. (2d) 194, 16 C.B.R. (3d) 290 (Q.B.) , granting fiat of non-suit on ground that s. 133 of The
Workers' Compensation Act (Sask.) constitutionally inoperative

Gonthier J. (Lamer C.J.C., La Forest, L'heureux-Dubé and McLachlin JJ.:

1 I have had the benefit of the reasons of my colleague Justice Iacobucci. I respectfully disagree with his
conclusion that s. 133 of The Workers' Compensation Act, 1979, S.S. 1979, c. W-17.1, is applicable in bank-
ruptcy, and that provincial legislation can, through the operation of set-off in this manner, effectively reorder the
priorities otherwise provided in the Bankruptcy Act, R.S.C. 1985, c. B-3.

2 In my opinion, the combined effect of the deemed debt in s.133(1) and set-off against property of the
bankrupt in s. 133(3) is to secure the Workers' Compensation Board's claim against the estate of the bankrupt.
When s. 133(1) and (3) operate in tandem as intended by the Legislature, the effect is that the Board's claim is
satisfied with property of the bankrupt in the form of the monies withheld by the principal. The principal be-
comes nothing more than a conduit for transferring to the Board monies which form property of the bankrupt's
estate. The end result is that the bankrupt's estate is diminished to the extent of the contractor's liability to the
Board, and the Board is correspondingly enriched by an identical amount, thereby recovering its claim in full.
On the other hand, the principal's estate or patrimony remains entirely unaffected. The Board's claim is thus se-
cured against the bankrupt's estate, mediated through the legally compelled agency of the principal. In this way,
the Board recovers against the estate ahead of the priority mandated by Parliament in s. 136(1)(h) of the Bank-
ruptcy Act, creating an operational conflict.

3 Recourse to s. 97(3) of the Bankruptcy Act, which incorporates by reference the provincial law of set-off,
does not provide much assistance to the Board in this case. It is true that set-off itself may give rise to a reorder-
ing of priorities in bankruptcy in the limited sense that the party claiming set-off will secure his or her claim
against the estate rather than recover under the priority otherwise provided by the Bankruptcy Act. This much is
acknowledged by Parliament in enacting s. 97(3). However, the real question is the extent to which Parliament
has deferred to the relevant provincial law. Here, Parliament has deferred to the extent of allowing the party
claiming set-off to recover exceptionally ahead of his priority. But Parliament has not deferred to the extent of
allowing third parties the same benefit as a result of the operation of provincial legislation. Set-off, in other
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words, is simply a defence to the payment of a debt, not a basis for validating statutory security devices which
have the effect of securing the claims of third parties against the estate ahead of the priority stipulated by Parlia-
ment. The question is thus not whether the province has created a proprietary interest, but rather, it is whether
that interest can have the effect of defeating the scheme of distribution under the Bankruptcy Act. Here, s. 133
not only gives a priority to the principal claiming set-off, which is permissible under s. 97(3), it also has the ef-
fect of securing the Board's claim against the estate, which most assuredly is impermissible. As a result, if s. 133
were applicable in bankruptcy, it would enter into conflict with the order of priorities required by the Bank-
ruptcy Act. Consistent with the presumption of constitutionality, it is my opinion that s. 133 should be read
down to the extent of the conflict; that is, s. 133 is inapplicable in bankruptcy. I would therefore dismiss the ap-
peal with costs throughout.

I. Background Facts, Relevant Legislation and the Courts Below

4 Since my colleague Iacobucci J. has helpfully summarized the relevant factual and legislative background
together with the judgments of the courts below, I need not repeat that discussion. However, for reasons that will
become apparent, it is important to reproduce the impugned provision, s. 133 of the Saskatchewan Workers'
Compensation Act, in its entirety:

133. — (1) Where a person, whether carrying on an industry included under this Act or not, in this section
referred to as the principal, contracts with any other person, in this section referred to as the contractor, for
the execution by or under the contractor of the whole or any part of any work for the principal, it is the duty
of the principal to ensure that any sum that the contractor or any subcontractor is liable to contribute to the
fund is paid and, where the principal fails to do so and the sum is not paid, he is personally liable to pay that
sum to the board.

(2) The board shall have the same powers and be entitled to the same remedies for enforcing payment under
subsection (1) that it possesses in respect of an assessment under this Act.

(3) Where the principal is liable to make payment to the board under subsection (1), he is entitled to be in-
demnified by any person who should have made the payment and is entitled to withhold, out of any in-
debtedness due to that person, a sufficient amount in respect of that indemnity.

(4) All questions as to the right to and the amount of such indemnity shall be determined by the board.

II. Issues on Appeal

5 The constitutional questions raised by this appeal were stated by the Chief Justice on September 14, 1994
as follows:

1. Where a contractor as referred to in s. 133 of The Workers' Compensation Act, S.S. 1979, c. W-17.1, is in
bankruptcy and but for the bankruptcy, the principal as referred to in s. 133 would be liable to pay the as-
sessment due by the contractor under the Act, is s. 133 of the said Act inoperative or inapplicable in whole
or in part, by reason of being in conflict with the Bankruptcy Act, R.S.C., 1985, c. B-3, and in particular ss.
17(1), 67, 95, 136(1)(h), 148, 158(a) and 198(a) thereof?

2. Was s. 133 of the said Act inoperative or inapplicable in the circumstances of this case?

6 I agree with my colleague Iacobucci J. that the parties before this Court focused their arguments on the al-
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leged conflict between s. 133 of the Saskatchewan Workers' Compensation Act and s. 136(1)(h) of the Bank-
ruptcy Act. Certainly, that is the gravamen of this appeal. However, I respectfully disagree with Iacobucci J.'s re-
statement of the issues in the constitutional questions posed by the Chief Justice. Iacobucci J.'s reasons adopt the
appellant's reformulation of the issues and examine the constitutional validity of s. 133(1) and (3) separately. As
will become apparent, in my view this manner of proceeding obscures the response to the constitutional ques-
tions. The question is not whether these provisions are independently valid, but rather, it is whether when com-
bined they have the effect of reordering priorities in bankruptcy. When s. 133(1) is read together with s. 133(3),
it is clear that the combined effect of the statutory deemed debt and the right to set-off against property of the
bankrupt is to secure the Board's claim against the bankrupt's estate. In so doing, s. 133 read as a whole conflicts
with Parliament's intention to accord the Board's claim the priority established in s. 136(1)(h) of the Bankruptcy Act.

III. Analysis

7

A. The Purposes of Federal Bankruptcy Legislation

8 At the outset, it is useful to remember that our bankruptcy system serves two distinct goals. The first is to
ensure the equitable distribution of a bankrupt debtor's assets among the estate's creditors in ter se. As one com-
mentator has noted (Aleck Dadson, "Comment" (1986) 64 Can. Bar Rev. 755, at p. 755):

... bankruptcy serves this goal by replacing a regime of individual action with a regime of collective action.
While the pre-bankruptcy regime of individual action allows creditors to pursue their separate and compet-
ing claims to the debtor's assets, bankruptcy's regime of collective action sorts out those diverse claims and
deals with the debtor's assets in a way which brings benefits to creditors as a group (reduced costs, increased
recovery) ... The collectivization of insolvency proceedings can only be achieved by denying to creditors the
use of pre-bankruptcy remedies.

See also Peter W. Hogg, Constitutional Law of Canada (3rd ed., 1992) (supplemented), at p. 25-3. The second
goal of the bankruptcy system is the financial rehabilitation of insolvent individuals (Dadson, at p. 755). This
goal is furthered through the opportunity for an insolvent individual's discharge from outstanding debts.

9 It has long been accepted that the first goal of ensuring an equitable distribution of a debtor's assets is to
be pursued in accordance with the federal system of bankruptcy priorities. In the seminal case of Royal Bank of
Canada v. Larue, [1928] A.C. 187, affirming [1926] S.C.R. 218, Viscount Cave L.C. confirmed that the exclus-
ive federal power over bankruptcy and insolvency in s. 91(21) of the Constitution Act, 1867 enables Parliament
to provide for the ranking of creditors in bankruptcy. He observed at p. 197:

In Attorney-General of Ontario v. Attorney-General for Canada [[1894] A.C. 189], Lord Herschell observed
that a system of bankruptcy legislation might frequently require various ancillary provisions for the purpose
of preventing the scheme of the Act from being defeated, and added: "It may be necessary for this purpose
to deal with the effect of executions and other matters which would otherwise be within the legislative com-
petence of the Provincial Legislature. Their Lordships do not doubt that it would be open to the Dominion
Parliament to deal with such matters as part of a bankruptcy law, and the Provincial Legislature would
doubtless be then precluded from interfering with this legislation inasmuch as such interference would af-
fect the bankruptcy law of the Dominion Parliament." Taking these observations as affording assistance in
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the construction of s. 91, head 21, of the Act of 1867, their Lordships are of the opinion that the exclusive
authority thereby given to the Dominion Parliament to deal with all matters arising within the domain of
bankruptcy and insolvency enables that Parliament to determine by legislation the relative priorities of
creditors under a bankruptcy or an authorized assignment. (Emphasis added.)

10 The power to determine the priorities of distribution of the bankrupt's assets thus confirmed, Parliament
has created an equitable distribution wherein the general rule is that creditors are to rank equally, with claims
provable in bankruptcy being paid rateably (Bankruptcy Act, s. 141). The rule of creditor equality is subject to
ten classes of debt which are accorded priority in a stated order, the so-called list of "preferred" creditors (s.
136). Included in these classes of exceptions is "all indebtedness of the bankrupt under any Workmen's Com-
pensation Act" in s. 136(1)(h), ranked eighth in the list. Lastly, the entire scheme of distribution is "subject to
the rights of secured creditors" (s. 136) which, as Professor Hogg has noted, "enables secured creditors to realize
their security as if there were no bankruptcy" (Hogg, at p. 25-9).

B. The "Quartet" of Supreme Court Bankruptcy Decisions

11 In recent years, the constitutional relationship between the scheme of distribution under the Bankruptcy
Act and various branches of provincial law governing property has received heightened scrutiny in the so-called
"quartet" of decisions of this Court. Since my interpretation of the quartet differs from Iacobucci J.'s, I hope that
I will be forgiven for re-canvassing that familiar terrain in order to explain the basis of my position.

(i) Overview of the Quartet

12 First, in Quebec (Deputy Minister of Revenue) c. Rainville (sub nom. Re Bourgault), [1980] 1 S.C.R. 35,
the trustee in bankruptcy sought to cancel a privilege registered by the Quebec Deputy Minister of Revenue on
the bankrupt's immovable property under the provincial Retail Sales Tax Act, R.S.Q. 1964, c. 71. The Quebec
Deputy Minister of Revenue argued that the province was a "secured creditor" under s. 2 of the Bankruptcy Act,
since the Quebec Retail Sales Tax Act provided that sums due to the Crown under the Act were "a privileged
debt ranking immediately after law costs".

13 Writing for the majority, Pigeon J. rejected the priority claimed by the province. In so doing, he offered
the following remarks on the interpretation of s. 107(1)(j) of the Bankruptcy Act (now s. 136(1)(j)) (at p. 44):

Accordingly, I find that the case turns upon the interpretation of para. 107(1)(j) ... It is abundantly clear that
this was intended to put on an equal footing all claims by Her Majesty in right of Canada or of a province
except in cases where it was provided otherwise, namely, para. (c), the levy, and para. (h), workmen's com-
pensation or unemployment insurance assessments and withholdings for income tax. Paragraph (j) ends with
the following words, "notwithstanding any statutory preference to the contrary". The purpose of this part of
the provision is obvious. Parliament intended to put all debts to a government on an equal footing; it there-
fore cannot have intended to allow provincial statutes to confer any higher priority. In my opinion, this is
precisely what is being contended for when it is argued that, because the Quebec statute creates a privilege
on immovable property effective from the date of registration, the Crown thereby becomes a "secured cred-
itor" and thus escapes the effect of the provision which gives it only a lower priority. (Emphasis in original.)

Pigeon J. later concluded at p. 46:

If the contention of the Deputy Minister of Revenue in the case at bar was upheld, it would mean that the
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Quebec tax collector, provided his privilege was registered before the bankruptcy, would obtain a special
preference on the proceeds of the sale of the immovable property in question, instead of having only the
pari passu priority contemplated in the scheme of distribution established by the Bankruptcy Act. In my
opinion, such result would be contrary to the intent of Parliament and no imperfection in drafting could jus-
tify it.

14 This Court confirmed and extended this approach to the relationship between the Bankruptcy Act and
provincial law in Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board), [1985] 1 S.C.R. 785
. Section 78(4)(a) of the Alberta Workers' Compensation Act, S.A. 1973, c. 87, provided that the provincial
Workers' Compensation Board retained a "charge upon the property or proceeds of property of the employer" for
unpaid assessments under the Act. The question before the Court was whether this provision rendered the Board
a secured creditor of the bankrupt employer for the purposes of the opening words of s. 107(1) of the Bankruptcy
Act which subjected the list of preferred claims "to the rights of secured creditors", or whether the Board's claim
was postponed to s. 107(1)(h) which expressly addressed "all indebtedness of the bankrupt under any Work-
men's Compensation Act".

15 A majority of the Court ruled that the Board was not a secured creditor and could only recover under s.
107(1)(h) of the Bankruptcy Act. Speaking for the majority on this point, Wilson J. cited approvingly (at pp.
804-805) the following remarks of Jones J.A. in Re Black Forest Restaurants Ltd. (1981), (sub nom. Nova Sco-
tia (Director of Labour Standards) v. Trustee in Bankruptcy) 38 C.B.R. (N.S.) 253 (N.S. C.A.), at p. 260, on the
ratio of the Re Bourgault decision:

Mr. Justice Pigeon made it abundantly clear that priorities of provincial claims must be determined in ac-
cordance with s. 107(1) priorities of the Bankruptcy Act notwithstanding any statutory preference to the
contrary. Debts under the Workers' Compensation Act fall under s. 107(1)(h) of the Act. Claims for wages
are governed by s. 107(1)(d). With deference, it is not open to the province to provide any higher or more
extensive priority for wages in view of the express provisions contained in that clause. It is clear from Rain-
ville that the provincial Crown cannot claim as a secured creditor under the Bankruptcy Act, notwithstand-
ing the form of the provincial legislation, where the claim is governed by s. 107(1) of the Bankruptcy Act.
(Emphasis added.)

16 In the same vein, Wilson J. later added the following important comments at p. 806:

With respect, the issue in Re Bourgault [Rainville] and Re Black Forest Restaurant Ltd. was not whether a
proprietary interest has been created under the relevant provincial legislation. It was whether provincial le-
gislation, even if it did create a proprietary interest, could defeat the scheme of distribution under s. 107(1)
[now s. 136(1)] of the Bankruptcy Act. These cases held that it could not, that while the provincial legisla-
tion could validly secure debts on the property of the debtor in a non-bankruptcy situation, once bankruptcy
occurred s. 107(1) determined the status and priority of the claims specifically dealt with in the section. It
was not open to the claimant in bankruptcy to say: By virtue of the applicable provincial legislation I am a
secured creditor within the meaning of the opening words of s. 107(1) of the Bankruptcy Act and therefore
the priority accorded my claim under the relevant paragraph of s. 107(1) does not apply to me ... [This posi-
tion] cannot be supported as a matter of statutory interpretation of s. 107(1) since, if the section were to be
read in this way, it would have the effect of permitting the provinces to determine priorities on a bank-
ruptcy, a matter within exclusive federal jurisdiction.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

Page 17 of 60

7/7/2012http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&pbc=135AEAFA&vr=2.0&...

09-50026-reg    Doc 12469-2    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 2 
   Pg 17 of 60



Page 17
1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

17 Having concluded that the case was governed by Re Bourgault, the majority of the Court considered the
question of the appropriate response to the constitutional question: Was the provincial legislation inapplicable or
inoperative? Wilson J. (McIntyre J. and Lamer J. (as he then was) concurring) noted that by virtue of the pre-
sumption of constitutionality, a province should be presumed to be legislating within its competence rather than
outside it. As a result, she concluded that there was no conflict between s. 78(4) of the Workers' Compensation
Act and s. 107(1)(h) of the Bankruptcy Act since the former should be construed or read down as simply having
no application in the event of bankruptcy (at p. 808). By contrast, Chouinard J. (Dickson C.J.C. and Beetz J.
concurring) agreed with the body of Wilson J.'s reasons but ruled that s. 78(4) was inoperative in the event of
bankruptcy since it conflicted with s. 107(1)(h) of the Bankruptcy Act (at pp. 788-89).

18 This Court's decision in Deloitte, Haskins is thus "significant because it confirms that any statutory lien
conferred by a province on creditors listed in [s. 136] will nonetheless be inoperative [or inapplicable] in bank-
ruptcy proceedings" (Dadson, at p. 758).

19 The third decision in the bankruptcy quartet is Québec (Commission de la santé et de la sécurité du trav-
ail) c. Banque fédérale de développement, [1988] 1 S.C.R. 1061 ("F.B.D.B."). Subject to certain restrictions, s.
49(2) of the Bankruptcy Act, R.S.C. 1970, c. B-3 (now s. 69(2)), entitled a secured creditor to "realize or other-
wise deal with his security in the same manner as he would have been entitled to realize or deal with it if this
section had not been passed". The question before the Court was whether federal or provincial law determined
the order of priorities of distribution when a secured creditor availed himself of s. 49(2) to liquidate his security
outside of the bankruptcy proceedings. Interestingly, the provincial security interest was a privilege registered
on the debtor's immovable property by the Commission de la santé et de la sécurité du travail under s. 110(1) of
the Quebec Workmen's Compensation Act, R.S.Q. 1977, c. A-3, which ranked its privilege as a claim "ranking
immediately after law costs without registration".

20 Speaking for the Court, Lamer J. noted at p. 1066 that this provincial legislation was in direct conflict
with the Bankruptcy Act:

If the provincial law rules prevail, respondent is a secured creditor and its debt ranks before that of the trust-
ee. If on the other hand the Bankruptcy Act has priority, the scheme of distribution set out in s. 107 of the
Act determines the priority ranking. According to the decision of this Court in Deloitte, supra, respondent
would then lose the benefit of its privilege and become merely a preferred creditor, since its claim is dealt
with by s. 107(1)(h) ...

21 After concluding that the immovable property remained "property of the bankrupt" within the meaning
of s. 47 (now s. 67) of the Bankruptcy Act notwithstanding its seizure by the bankrupt's trustee and mandatary
(at p. 1068), Lamer J. stated at p. 1069:

The issue then is to determine what legislation, provincial or federal, applies here. A problem of the same
type came before this Court in Re Bourgault and Deloitte, supra. In Re Bourgault, this Court held that in a
bankruptcy matter s. 107(1)(j) of the Bankruptcy Act determines the priority of any claim covered by that
provision. A provincial statute cannot override the scheme of distribution set out in s. 107 of the Act. To
borrow the words of Pigeon J. (at p. 44), "Parliament intended to put all debts to a government on an equal
footing; it therefore cannot have intended to allow provincial statutes to confer any higher priority." Simil-
arly, the majority of the Court in Deloitte held that a creditor who holds a privilege under a provincial stat-
ute cannot claim the status of a secured creditor within the meaning of the Bankruptcy Act so as to avoid the
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order of distribution of s. 107 of the Act. In the event of bankruptcy, priorities are exclusively a matter for
federal jurisdiction. (Emphasis added.)

22 It is important to stress that the respondent in F.B.D.B. sought to distinguish the Court's earlier decisions
of Re Bourgault and Deloitte, Haskins. Lamer J. stated the respondent's argument thus (at p. 1070):

... respondent is arguing that, as the hypothecated property was liquidated outside the bankruptcy proceed-
ing, without involvement by the trustee in bankruptcy, the solution must be sought not in federal but in Que-
bec law. Respondent added that, as the trustee chose to realize his security himself outside the bankruptcy,
he must bear the consequences of that choice and accept the order of collocation determined by provincial
statutes.

But the Court rejected this attempt to circumvent the order of priorities required by the Bankruptcy Act. Lamer J.
ruled at p. 1071:

... I feel that the decisions in Re Bourgault and Deloitte are conclusive as to the fate of the appeal. These
cases stand for the following proposition: in a bankruptcy matter, it is the Bankruptcy Act which must be ap-
plied. If a bankruptcy occurs, the order of priority is determined by that ranking in s. 107 of the Act, and
any debt mentioned in that provision must therefore be given the specified priority. (Emphasis added.)

23 As a result, Lamer J. classified the respondent as a preferred creditor in s. 107(1)(h) of the Bankruptcy
Act. He accepted, at p. 1072, that this result might encourage secured creditors "to bring about the bankruptcy of
their debtor in order to improve their title". Nevertheless, he was mindful that "this solution has obvious advant-
ages". As he explained at p. 1072:

As soon as the bankruptcy occurs the Bankruptcy Act will be applied: the mere fact that a creditor is men-
tioned in s. 107 of the Act suffices for such creditor to be ranked as a preferred creditor and in the position
indicated in that provision. As provincial statutes cannot affect the priorities created by the federal statute,
consistency in the order of priority in bankruptcy situations is ensured from one province to another.
(Emphasis added.)

24 Finally, in British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24, at issue was whether the
deemed statutory trust created by s. 18 of the British Columbia Social Service Tax Act, R.S.B.C. 1979, c. 388, in
favour of the province for provincial sales tax collected was a valid trust within the meaning of s. 47(a) (now
s.67(a)) of the Bankruptcy Act. Section 47(a) exempted "property held by the bankrupt in trust for any other per-
son" from "the property of a bankrupt divisible among his creditors". A majority of the Court ruled that this
deemed statutory trust was not a valid trust. Instead, the province's claim for the monies collected under the pur-
ported trust was really a Crown preferred claim under s. 107(1)(j) of the Bankruptcy Act, which covered "claims
of the Crown ... in right of Canada or of any province".

25 Speaking for the majority, McLachlin J. noted at p. 30 that the impugned deemed statutory trust lacked
the essential attributes of a trust under general principles of trust law, namely the possibility of being identified
and traced. She stated at p. 33:

To interpret s. 47(a) as applying not only to trusts as defined by the general law, but to statutory trusts cre-
ated by the provinces lacking the common law attributes of trusts, would be to permit the provinces to cre-
ate their own priorities under the Bankruptcy Act and to invite a differential scheme of distribution on bank-

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

Page 19 of 60

7/7/2012http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&pbc=135AEAFA&vr=2.0&...

09-50026-reg    Doc 12469-2    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 2 
   Pg 19 of 60



Page 19
1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

ruptcy from province to province.

26 Significantly, McLachlin J. also stated, at pp. 33-34, the Court's preference for an interpretation of s. 47(
a) consistent with "the clear intention of Parliament, in enacting the Bankruptcy Act, of setting up a clear and or-
derly scheme for the distribution of the bankrupt's assets".

27 Moving to the nature of the legal interests created by s. 18 of the Social Service Tax Act, McLachlin J.
noted at p. 34 that at the moment of collection the "trust property is identifiable and the trust meets the require-
ments for a trust under the principles of trust law". However, she was cautious to note that the trust monies are
soon mingled with other money in the hands of the merchant and converted to other property, and as a result
they could not be traced. She observed at p. 34:

... as the presence of the deeming provision tacitly acknowledges, the reality is that after conversion the stat-
utory trust bears little resemblance to a true trust. There is no property which can be regarded as being im-
pressed with a trust. Because of this, s. 18(2) goes on to provide that the unpaid tax forms a lien and charge
on the entire assets of the collector, an interest in the nature of a secured debt. (Emphasis added.)

McLachlin J. was thus at pains to stress that the reality of the property interest created by the province ought to
govern over the form, and as a result the province's claim necessarily failed.

28 McLachlin J. also addressed the province's contention that it remained sovereign over the definition of
what constitutes a trust. She made the following important observations at p. 35:

The province ... argues that it is open to it to define "trust" however it pleases, property and civil rights be-
ing matters within provincial competence. The short answer to this submission is that the definition of
"trust" which is operative for purposes of exemption under the Bankruptcy Act must be that of the federal
Parliament, not the provincial legislatures. The provinces may define "trust" as they choose for matters with-
in their own legislative competence, but they cannot dictate to Parliament how it should be defined for pur-
poses of the Bankruptcy Act: Deloitte Haskins and Sells Ltd. v. Workers' Compensation Board. (Emphasis
added.)

29 As a result, McLachlin J. ruled that the provincial legislation was inapplicable in bankruptcy and that the
province's claim was governed by s. 107(1)(j) of the Bankruptcy Act.

(ii) The Principles and Philosophy Embodied in the Quartet

30 What principles should be distilled from the quartet?The intervener Attorney General for Saskatchewan
suggested that there are two possible interpretations of these decisions: what it called a broader "bottom line"
approach which posits that "any time provincial law affects the final result of a bankruptcy, the province is im-
properly attempting to alter the priorities of distribution"; and a narrower "jump the queue" approach to the ef-
fect that "the province cannot attempt to alter the position of a person within the scheme of distribution created
by Parliament, vis-à-vis the other creditors who are claiming from the bankrupt's estate".

31 My colleague Iacobucci J. properly rejects the broader "bottom line" approach since, as he indicates,
such an approach "risks nullifying the broad array of provincial legislation underpinning the Bankruptcy Act" (at
para. 142). It is trite to observe that the Bankruptcy Act is contingent on the provincial law of property for its op-
eration. The Act is superimposed on those provincial schemes when a debtor declares bankruptcy. As a result,
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provincial law necessarily affects the "bottom line", but this is contemplated by the Bankruptcy Act itself. In-
deed, it is no exaggeration to say that there is no "bottom line" without provincial law. The "bottom line" ap-
proach is therefore not the appropriate characterization of the quartet.

32 However, even rejecting the simplistic "bottom line" approach, I do not agree that the quartet stands for
the sole proposition that the provinces cannot "jump the queue". In my opinion, the quartet embodies a consist-
ent and general philosophy as to the purposes of the federal system of bankruptcy and its relation to provincial
property arrangements. That philosophy cannot be captured in the pithy but limited proposition that the
provinces cannot "jump the queue".

33 The quartet is better stated, in my view, as standing for a number of related propositions which are them-
selves part of a consistent philosophy. In their lucid and thorough study of the quartet, "The Conflict Between
Canadian Provincial Personal Property Security Acts and the Federal Bankruptcy Act: The War is Over" (1992)
71 Can. Bar Rev. 77, at pp. 78-79, Andrew J. Roman and M. Jasmine Sweatman state that the quartet stands for
the following four propositions:

(1) provinces cannot create priorities between creditors or change the scheme of distribution on bankruptcy
under s. 136(1) of the Bankruptcy Act;

(2) while provincial legislation may validly affect priorities in a non-bankruptcy situation, once bankruptcy
has occurred section 136(1) of the Bankruptcy Act determines the status and priority of the claims specific-
ally dealt with in that section;

(3) if the provinces could create their own priorities or affect priorities under the Bankruptcy Act this would
invite a different scheme of distribution on bankruptcy from province to province, an unacceptable situ-
ation; and

(4) the definition of terms such as "secured creditor", if defined under the Bankruptcy Act, must be inter-
preted in bankruptcy cases as defined by the federal Parliament, not the provincial legislatures. Provinces
cannot affect how such terms are defined for purposes of the Bankruptcy Act. [Footnote omitted.]

34 See also for concurrence with Roman and Sweatman's general conclusions drawn from the quartet, Jacob
S. Ziegel, "Personal Property Security and Bankruptcy: There Is No War! — A Reply to Roman and Sweatman"
(1993) 72 Can. Bar Rev. 44, at p. 45.

35 My colleague Iacobucci J. states at para. 141 that the quartet "stands for the position that only those pro-
vincial laws which directly improve the priority of a claim upon the actual property of the bankrupt over that ac-
corded by the Bankruptcy Act are inoperative" (emphasis added). This statement falls within Roman and Sweat-
man's proposition (1). However, as my summary of those cases has hopefully indicated, the quartet is clearly not
limited to provincial "laws which directly improve the priority of a claim". To quote Roman and Sweatman, at p. 78:

... the reasoning in [the quartet] is not limited to trusts, nor to situations of colourable legislation attempting
to give an artificial preference to government. Rather, these rulings are broad enough to encompass any po-
tential area of conflict between provincial power to legislate in the area of property and civil rights, and ex-
clusive federal jurisdiction over bankruptcy and insolvency.
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In a similar vein these authors add at p. 81:

The Supreme Court of Canada's quartet of decisions, although dealing with provincial statutory trusts which
affected priorities in bankruptcy, has progressively and finally provided a definite ruling on the relationship
between priorities under the Bankruptcy Act and any other provincial statute which directly or indirectly af-
fects priorities. (Emphasis in original.) [Footnote omitted.]

Importantly, they conclude at p. 105:

The law, in our opinion, is settled by these four judgments of the Supreme Court of Canada. In all four cases
the issues were not whether the provinces could directly and blatantly attempt to alter the scheme of in-
terests of secured and other creditors under what is now section 136(1) of the Bankruptcy Act. Rather, the
issue was whether a province could indirectly influence priorities under the Bankruptcy Act. Even in this
weaker version of influence, the Supreme Court of Canada has held that the provinces could not.

And in so concluding, they are also quick to caution at p. 106:

It is also incorrect to state that in all four cases the provinces attempted to redistribute or change priorities
by explicitly elevating one of the lower ranked claims to a higher rank. As seen from an examination of the
dissenting judgments in Deloitte Haskins and Henfrey, the provinces were not attempting specifically to tar-
get the bankruptcy situation but, rather, to create a general priority. [Footnote omitted.]

36 As a result, the "jump the queue" or "directly improve bankruptcy priorities" approach captures only part
of the reasoning of the quartet. As Roman and Sweatman noted, in the Deloitte, Haskins and Henfrey Samson
cases, for example, the provinces were not directly or intentionally attempting to influence bankruptcy priorities.
Rather, the provinces enacted laws of general application which sought to create a general priority not necessar-
ily targeted to bankruptcy, but which had the effect of altering bankruptcy priorities. This Court nevertheless
ruled that such provincial laws were inapplicable in the event of bankruptcy.

37 I underline that the "effect" which Roman and Sweatman speak of is the effect on bankruptcy priorities
(Roman and Sweatman, at pp. 81-105). Consequently, clear conflict, that is an inconsistent or mutually exclus-
ive result, which in this case entails a reordering of federal priorities, is necessary in order to declare a provin-
cial law to be inapplicable in bankruptcy.

38 I also think it is important to emphasize the importance of Roman and Sweatman's proposition (3). While
I agree with my colleague Iacobucci J. that complete standardization of the distribution of property in bank-
ruptcies is not possible across Canada having regard to the diversity of provincial laws relating to property and
civil rights, yet the value of a national bankruptcy system is confirmed by the placing of bankruptcy under ex-
clusive federal jurisdiction. As Professor Hogg has explained (at pp. 25-1 and 25-2):

... debtors may move from one province to another, and may have property and creditors in more than one
province. A national body of law is required to ensure that all of a debtor's property is available to satisfy
his debts, that all creditors are fairly treated, and that all are bound by any arrangements for the settlement
of their debtor's debts. Indeed, without these assurances, lenders would be reluctant to extend credit to per-
sons who could evade their obligations simply by removing themselves or their assets across a provincial
boundary.
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Furthermore, as my overview of the quartet hopefully indicated, the goal of maintaining a nationally homogen-
eous system of bankruptcy priorities has properly been a constant concern of this Court. Were the situation oth-
erwise, "Canada [would] have a balkanized bankruptcy regime which [would] diminish the significance of the
exclusivity of federal jurisdiction over bankruptcy and insolvency ... Otherwise there could be a different
scheme in every jurisdiction; ten different bankruptcy regimes would make ordinary commercial affairs ex-
tremely complex, unwieldy and costly, not only for Canadians but also for our international trading partners"
(Roman and Sweatman, at pp. 80, 104). This is a prospect which this Court has been acutely mindful of in the
past, and its vigilance has ensured the continuing vitality of our nation's bankruptcy legislation. In my view, its
past vigilance commends itself to the present and, barring an amendment to s. 91(21) of the Constitution Act,
1867, also to the future.

39 In this regard, I agree with Iacobucci J., at para. 127, that a bankruptcy priority is a category, and also
that provincial law may result in the content of such categories being different from province to province.
However, provincial law does not and cannot define the content of bankruptcy priorities or categories without
limitation. Indeed, crucial limitation is imposed by the order of priorities in the Bankruptcy Act itself. Thus,
while individual provinces can define and rank categories such as "secured creditor" and "trust" as they each
have their own purposes, those provincial laws which enter into conflict with the provisions of the Bankruptcy
Act are simply without application in bankruptcy. Such, indeed, was this Court's unequivocal holding in Re
Bourgault, Deloitte, Haskins, and F.B.D.B. with respect to "secured creditors" and in Henfrey Samson with re-
spect to "trusts".

40 Finally, I would observe that while in agreement with the above four propositions as embodying the reas-
oning of the quartet, in my view the list would be more complete with the addition of a fifth and sixth, as fol- lows:

(5) in determining the relationship between provincial legislation and the Bankruptcy Act, the form of the
provincial interest created must not be allowed to triumph over its substance. The provinces are not entitled
to do indirectly what they are prohibited from doing directly;

(6) there need not be any provincial intention to intrude into the exclusive federal sphere of bankruptcy and
to conflict with the order of priorities of the Bankruptcy Act in order to render the provincial law inapplic-
able. It is sufficient that the effect of provincial legislation is to do so.

41 I would hope that these propositions need little if any explanation or defence. They are clearly important
principles at work in McLachlin J.'s reasons for the majority of the Court in Henfrey Samson in concluding that
while the province was clearly entitled to define "trust" as it chose for the purposes of provincial law, the sub-
stance of the interest created was what was really relevant for the purpose of applying the Bankruptcy Act. Fur-
thermore, there was no suggestion in that case that the province intended to subvert the scheme of distribution of
the Bankruptcy Act. Instead, it had simply enacted a valid law of general application pursuant to its exclusive
jurisdiction in relation to property and civil rights in the province, and was attempting to give itself a general
priority with respect to collected but unpaid sales tax revenues. The Court ruled that the legislation was only in-
applicable upon the occurrence of bankruptcy, because it was then that, if it had been applicable, it would have
had the effect of conflicting with the scheme of distribution of the Bankruptcy Act.

42 What is more, these fifth and sixth propositions bear a close family resemblance to the doctrine of col-
ourability. In describing the colourability doctrine, Professor Hogg has observed (at pp. 15-17):
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The courts are, of course, concerned with the substance of the legislation to be characterized and not merely
its form. The "colourability" doctrine is invoked when a statute bears the formal trappings of a matter within
jurisdiction, but in reality is addressed to a matter outside jurisdiction.

See also R. v. Morgentaler, [1993] 3 S.C.R. 463 at pp. 496-97, Sopinka J. for the Court. The concern raised by
colourable legislation has also been phrased thus: "it is a very familiar principle that you cannot do that indir-
ectly what you are prohibited from doing directly" (Madden v. Nelson & Fort Sheppard Railway, [1899] A.C.
626 at pp. 627-28; see also Laskin's Canadian Constitutional Law, vol. 1 (5th ed., 1986), by Neil Finkelstein, at
p. 310).

43 There are, however, two fundamental differences between the doctrine of colourability and the above
propositions (5) and (6). First, the doctrine of colourability is a concept which is only applicable in assessing the
threshold question of the validity of the impugned legislation, which is to say, its pith and substance. The above
propositions, by contrast, continue to apply after having determined the validity of the impugned provincial law
when assessing its applicability in the exclusive federal sphere of bankruptcy (see Hogg, at pp. 15-25). In the
case at bar, it has been accepted that the provincial law is valid within its sphere; the question is as to its applic-
ability outside its sphere, when it intrudes into the exclusive federal sphere of bankruptcy and conflicts with fed-
eral bankruptcy legislation.

44 In light of this distinction, it will be evident that none of the quartet cases were concerned with colour-
able provincial legislation. There was no question as to the validity of the impugned legislation in any of the
quartet. Those cases are devoid of any suggestion that the impugned laws were anything other than provincial
laws of general application, and thus validly enacted laws under the provinces' ex clusive jurisdiction in relation
to property and civil rights. Instead, those cases were only concerned with the applicability of provincial laws in
bankruptcy, not their validity.

45 This last observation is also an important additional reason why I respectfully believe that it is inaccurate
to interpret the quartet as only prohibiting legislation which "directly improves the priority of a claim". Such a
characterization suggests that the quartet was concerned with the validity of the impugned laws. However, if the
provinces had been attempting to improve the priority of their claims in bankruptcy directly, presumably this
Court would simply have declared their laws to be ultra vires and invalid for being in relation to an exclusive
federal matter, and no question of applicability or operability would ever have arisen.

46 The second crucial distinction between the doctrine of colourability and the above propositions (5) and
(6) is that the doctrine of colourability often connotes a legislative intention to intrude into an exclusive federal
sphere (see Elizabeth Edinger, "Comment" (1985) 63 Can. Bar Rev. 203, at pp. 206-11, and Albert S. Abel,
"The Neglected Logic of 91 and 92" (1969) 19 U.T.L.J. 487, at p. 494). But even without such an intention, pro-
vincial legislation can quite evidently have the effect of trespassing onto an exclusive federal domain, and would
thus be equally subject to an examination as to its applicability in the federal sphere. Were the situation other-
wise, our constitutional law would countenance the absurd situation that valid provincial legislation of general
application which entered into clear conflict with a valid federal law promulgated in an exclusive federal sphere
would be exempt from constitutional challenge. In short, a legislative intention to intrude into an exclusive fed-
eral sphere is neither necessary nor sufficient to scrutinize the applicability of provincial law. It is the fact of in-
trusion, and not the intention to intrude, which is determinative for division of powers purposes.

47 As a result, the inquiry in the case at bar must be limited to assessing whether, if applied in bankruptcy,
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the effect of s. 133 of the Saskatchewan Workers' Compensation Act would be to conflict with the scheme of dis-
tribution in the Bankruptcy Act. It is this question which I now address.

C. Application of the Quartet to s. 133 of the Saskatchewan Workers' Compensation Act

48

(i) The Nature of the Legal Interest Created by s. 133

49 As I indicated earlier, it is important to examine the operation of s. 133 as a whole in order to address the
issue raised in this appeal. This provision creates a curious scheme of liability. Section 133(1) imposes a duty on
a principal to ensure that its contractor pays into the Workers' Compensation fund, and declares the principal ab-
solutely liable for those payments in the event of the contractor's default. Using the language of the Civil Law,
one might say that the principal (or owner) is under an obligation of diligence or means to ensure that the con-
tractor makes its payments, and in the event of the contractor's default the principal is under an obligation of
guarantee to the Board for those payments (see Paul-André Crépeau, L'intensité de l'obligation juridique ou des
obligations de diligence, de résultat et de garantie (1989), at pp. 8-14). Section 133(3) then entitles the principal
to withhold and indemnify itself from any funds owing to the contractor if the principal is deemed liable for the
contractor's debt to the Board. In other words, it entitles a principal to set-off against monies owing to the con-
tractor the principal's claim for having paid the contractor's assessments. Finally, s. 133(4) empowers the Board
to determine all questions as to the right and amount of the principal's indemnity for discharging the contractor's
obligation.

50 In essence, under this scheme the principal is the surety or guarantor of the contractor's obligation, with
the right and extent of the principal's indemnification from the withheld funds being determined by the provin-
cial Workers' Compensation Board. It is abundantly clear that it is the contractor's obligation which is primarily
in issue, since s. 133(3) entitles the principal to be indemnified "by any person who should have made the pay-
ment" (emphasis added).

51 Furthermore, when s. 133(1) and (3) operate in tandem as intended by this legislation, the principal's
right to withhold and be indemnified from monies owing to the contractor in the event that the principal is
deemed responsible for the contractor's liability means that the principal will ultimately not be responsible for
that liability. Instead, the debt to the Board is effectively discharged with property of the contractor when the
principal exercises its right of set-off. Differently put, when s. 133(1) and (3) operate together, the principal is
no worse off after having acted as the contractor's surety. The principal's estate or, to use Civil Law terminology,
its patrimony remains entirely unaffected even after discharging its "personal" liability to the Board. As a result
of the principal's right of set-off against monies owing to the contractor, it is the contractor's estate or patrimony
— which is diminished to the extent of the assessments owing to the Board. The reality of this scheme, then, is
that the contractor discharges its own liability to the Board, mediated through the legally compelled agency of
the principal.

52 I would add that this is not a scheme of joint and several liability, since the principal and the contractor
are not joint co-debtors at the outset. Nor does the Board have an unfettered choice as to which party to sue for
recovery for outstanding fund payments, as it would if the principal and contractor were jointly and severally li-
able for the assessments. (See, for the accepted definitions of joint and several liability, G.H.L. Fridman, The
Law of Torts in Canada, vol. 2 (1990), at pp. 350-51; Glanville Williams, Joint Torts and Contributory Negli-
gence (1951), at pp. 49-50; Parkland (County) v. Stetar (1974), [1975] 2 S.C.R. 884 at p. 899 (per Dickson J., as
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he then was).)Instead, upon default a personal liability of the principal is created for the amount owed by the
contractor. As a result, the principal is compelled by statute to act as the surety for the contractor's obligation to
the Board. I therefore believe that it is more accurate to characterize this provision as creating a form of involun-
tary, statutory suretyship. It is of course arguable that when the Board deems the principal liable for the con-
tractor's default, they are jointly and severally liable for the assessment, even though the provision does not so
specify expressly. But even this would only be an incident of the statutory suretyship in s. 133.

53 It is also clear that while formally the contractor is potentially liable for two debts, namely the debt to
the Board for the unpaid assessment and the potential debt to the principal if the principal pays the contractor's
assessment, the reality is that these are one and the same as against the contractor. The contractor cannot be li-
able for both cumulatively. There is thus an inseparable nexus between the Board's claim against the contractor
and the principal's potential claim against the contractor. This point was well stated by Swinfen Eady L.J. in dis-
cussing the nature of suretyship in Re Melton; Milk v. Towers, [1918] 1 Ch. 37 at pp. 47-48, followed in Re
Coughlin & Co. (1923), 4 C.B.R. 294 at p. 300 (Man. C.A.):

It may well be that technically there are two claims against the debtor in respect of the transaction and two
separate liabilities of the debtor arising out of the transaction. One of these is the debtor's liability to the
bank for the money that he owed. The other, which is a separate liability arising out of the contract of guar-
antee, is the debtor's liability to indemnify the sureties in respect of their liability to the principal creditor.
Technically, they are two separate liabilities, but in substance they are the same; and in respect of that liab-
ility there could not be double proof against the estate. (Emphasis added.)

54 As a result, in light of the wording of s. 133 creating a form of involuntary suretyship, I would respect-
fully qualify Iacobucci J.'s characterization of this provision as imposing joint and several liability on the prin-
cipal and the contractor for the unpaid assessments (see paras. 129, 183, 184 [pp. 57, 73, 73, post).

55 With these preliminary remarks on the structure of the scheme of liability in s. 133 in mind, it is clear
that when s. 133(1) operates in combination with s. 133(3), the effect is to secure the claim of the Saskatchewan
Workers' Compensation Board against assets of the contractor. This is accomplished through the combined oper-
ation of the statutory deemed debt imposed on the principal in the event of the contractor's default and the right
of the principal to withhold and be indemnified from monies owing to the contractor. Thus, the combined effect
of the deemed debt in s. 133(1) and set-off in s. 133(3) secures the Board's claim against the contractor's assets.

56 Read in this way, s. 133 creates a straightforward security device. This device secures the claim of the
Workers' Compensation Board. When s. 133(1) operates in tandem with s. 133(3), the principal becomes nothing
more than a conduit for transferring to the Board monies which are otherwise owed to the contractor. In other
words, the principal essentially transfers an asset of the contractor (i.e., monies owing from the principal to the
contractor) to the Board. This is because it is the contractor's liability for unpaid assessments which is imposed
on the principal, and the contractor's monies which are withheld as security in order to be paid to the Board for
the contractor's default. While s. 133(1) speaks of the principal's personal liability in the event of the contractor's
default, the reality of the matter is that it is the contractor who is still liable, since as a result of s. 133(3) monies
owing to the contractor are used to satisfy the debt owing to the Board. The contractor's patrimony is diminished
to the extent of the liability to the Board for the unpaid assessment, whereas the size of the principal's patrimony
remains unaffected. The net effect is thus that the contractor's liability is discharged out of its own property, and
not from any property of the principal. The exercise of set-off, triggered by the deemed debt, thus has the effect
of securing the Board's claim against the contractor's assets.
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(ii) Does s. 133 Apply in Bankruptcy?

57 It is apparent that it is the set-off component of this device, s. 133(3), which effects a security interest in
property of the contractor. But the right to set-off is triggered — and thus the security interest created — by the
Board when it decides to create a deemed debt and impose liability on the principal for the contractor's liability.
This right is, of course, perfectly valid outside of bankruptcy. The question is whether it continues to apply or
operate in bankruptcy. In order to answer this question, a few words about the operation of set-off in bankruptcy
are in order.

(a) The Operation of Set-Off in Bankruptcy

58 In Lister v. Hooson, [1908] 1 K.B. 174 (C.A.), Fletcher Moulton L.J. stated what has become one of the
most accepted rationales for allowing set-off in bankruptcy (at p. 178):

The right of set-off in bankruptcy has been dealt with by various statutes, but takes its origin from the fact
that the jurisdiction in bankruptcy was from the first an equitable jurisdiction. The successive statutory for-
mulations of the consequence of this principle, embodied in the clauses as to mutual credit, dealings, &c.,
have never altered this fundamental principle, and, speaking for myself, I cannot see any ground why in the
present instance the injustice should be perpetrated of making a person who in the balance is not a debtor to
the estate pay in full the sum due to the estate and receive only a dividend on the sums due from the estate.

(See also Fredericton Co-operative Ltd. v. Smith (1921), 2 C.B.R. 154 (N.B. K.B.), at pp. 157-58; Atlantic Ac-
ceptance Corp. v. Burns & Dutton Construction (1962) Ltd. (1970), 14 D.L.R. (3d) 175 (Alta. C.A.), at p. 184;
and, for a particularly thorough and helpful discussion of the issues relating to set-off in bankruptcy and insolv-
ency, see Kelly R. Palmer, The Law of Set-Off in Canada (1993), at pp. 157-223.)

59 In the bankruptcy context, a right to set-off necessarily has the effect of securing the claim of the party
claiming set-off against assets of the bankrupt's estate. This was recently recognized in unambiguous terms by
Lord Hoffmann in his speech for the unanimous House of Lords in Stein v. Blake, [1995] 2 All E.R. 961. His
Lordship stated [p. 964]:

Bankruptcy set-off ... affects the substantive rights of the parties by enabling the bankrupt's creditor to use
his indebtedness to the bankrupt as a form of security. Instead of having to prove with other creditors for the
whole of his debt in the bankruptcy, he can set off pound for pound what he owes the bankrupt and prove
for or pay only the balance.

60 The security character of set-off is also borne out in several academic authorities. John A.M. Judge and
Margaret E. Grottenthaler note in their article "Legal and Equitable Set-Offs" (1991) 70 Can. Bar Rev. 91, in
discussing equitable set-off, which alone operates in the context of an assignment (at p. 92):

The application of equitable set-off answers, in whole or in part, the plaintiff's claim. In this sense it has a
self-help remedial aspect. Because equitable set-off applies as against an assignee, a security interest is ef-
fectively created in favour of the defendant which takes priority over the claim of the assignee. (Emphasis
added.)

They later add (at p. 117):

If successful on his equitable set-off, the defendant's claim will be paid in full, or at least to the extent of the

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

Page 27 of 60

7/7/2012http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&pbc=135AEAFA&vr=2.0&...

09-50026-reg    Doc 12469-2    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 2 
   Pg 27 of 60



Page 27
1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

plaintiff's claim. Therefore, equitable set-off in effect gives an unsecured defendant priority over all secured
and unsecured creditors.

Similarly, Palmer notes (at p. 204):

... by allowing set-off to operate in a bankruptcy, an otherwise unsecured creditor can obtain a secured
status and so can be paid the full value of the debt owed by the bankrupt before the general distribution of
the estate to unsecured creditors.

Palmer also observes that the operation of set-off has been described as creating a "quasi-lien" against the cross-
demand of the estate (Palmer, at p. 206). The operation of set-off in bankruptcy can therefore be said to confer
on the party claiming set-off a security interest or "quasi-lien" against assets of the bankrupt's estate.

61 Indeed, as a result of creating a type of security interest in the estate, the operation of set-off in bank-
ruptcy has been the subject of academic criticism: see Palmer, at pp. 204-207; Judge and Grottenthaler, at p.
117; John C. McCoid, "Setoff: Why Bankruptcy Priority?" (1989) 75 Va. L. Rev. 15, and for counterpoint,
Philip T. Lacy, "Setoff and the Principle of Creditor Equality" (1992) 43 S. Cal. L. Rev. 951. The central criti-
cism has been that while outside of bankruptcy set-off strikes a fair balance between two parties with mutual ob-
ligations, in bankruptcy the material inquiry should be the rights of the estate's creditors inter se. An inquiry
which considers the rights of creditors inter se must necessarily consider a broader range of interests than an in-
quiry limited to ensuring fairness between only two parties (McCoid, supra, at p. 43). Thus, allowing set-off in
bankruptcy has been considered as unfairly limiting the class of relevant interests. The concern has also been
voiced that allowing set-off in bankruptcy (Judge and Grottenthaler, at p. 117):

... is disruptive of a complex and sophisticated system developed for establishing priorities amongst credit-
ors of various types, particularly where registration of a secured interest is required.

This second concern is thus to the effect that allowing set-off gives a claimant the benefit of a security interest
without imposing the important concomitant obligation of registering that interest.

62 While this academic debate is undoubtedly interesting, the fact remains that our Parliament has recog-
nized in s. 97(3) of the Bankruptcy Act that the "law of set-off applies to all claims made against the estate of the
bankrupt". As a result, in the bankruptcy context, the law of set-off allows a debtor of a bankrupt who is also a
creditor of the bankrupt to refrain from paying the full debt owing to the estate, since it may be that the estate
will only fulfil a portion, if that, of the bankrupt's debt. Consequently, in this limited sense the party claiming
set-off has Parliament's blessing for the "reordering" of his priority in bankruptcy by virtue of the operation of
the law of set-off.

63 But there is an inherent limit to this deference to the provincial law of set-off. While the operation of set-
off is permitted to allow for the party claiming set-off to recover from the estate ahead of the stipulated order of
his claim under the Bankruptcy Act, it most emphatically is not permitted to allow for the operation of provincial
legislation to reorder the priorities of third parties against the estate — and by "third parties" I do of course
mean the priority of any person other than the person who claims set-off against the estate. If provincial legisla-
tion were to have this effect, on the consistent authority of the quartet it must be declared inapplicable in bank-
ruptcy.

64 Indeed, the existence of such an intrinsic constitutional limit to the application of provincial law in rela-
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tion to property and civil rights has also been found in the context of defining secured creditors. The Bankruptcy
Act defines "secured creditor" in s. 2, but defers to provincial law for the purpose of creating secured claims.
The quartet of cases in this Court decided that the provinces are entitled to define secured creditors as they wish
for their own purposes, but in bankruptcy those definitions which have the effect of reordering the priorities in
the Bankruptcy Act are simply without application. In the same vein, the law of set-off is permitted to operate,
but only to the extent that provincial legislation purporting to create a set-off does not have the effect of reorder-
ing federal priorities with respect to the claims of third parties against the estate. Federal deference to provincial
law is thus necessarily limited by the order of priorities in the Bankruptcy Act.

65 Differently put, to paraphrase Wilson J. in Deloitte, Haskins, supra, at p. 806 (who in turn was discussing
the ratio of this Court's decision in Rainville, supra), the question in the case at bar is not whether a proprietary
interest has been created under the relevant provincial legislation by combining the instruments of deemed debt
and set-off. It is whether the provincial legislation, even if it has created a proprietary interest, can defeat the
scheme of distribution under s. 136 of the Bankruptcy Act. In the case at bar, it will defeat that scheme if it se-
cures against the estate the claims of third parties whom Parliament has given a lower priority under s. 136.

66 The question in this appeal thus reduces to the following: does the operation of s. 133 have the effect of
reordering federal priorities with respect to the claims of any third parties against the estate?

(b) Does s. 133 Affect Bankruptcy Priorities?

67 Prior to bankruptcy, the security device created by s. 133(3) and triggered by s. 133(1) is, of course, per-
fectly within the province's jurisdiction. However, if applicable in the event of bankruptcy, it would enter into
conflict with the scheme of distribution under the Bankruptcy Act. Parliament has expressly indicated in s.
136(1)(h) that "all indebtedness of the bankrupt under any Workmen's Compensation Act" is to rank eighth in
the list of preferred claims, to be distributed after the claims of secured creditors. By contrast, the combined ef-
fect of s. 133(1) and 133(3) of the Saskatchewan Workers' Compensation Act is to secure the Board's claim
against the bankrupt's estate ahead of its priority under the Bankruptcy and Insolvency Act. The two laws in
their operation give rise to different and inconsistent orders of priority and are thereby in conflict. They operate
as contrary directives as to the way assets on bankruptcy are to be distributed.

68 To explain how this result is effected, it is first important to remember that monies owing to the contract-
or but withheld by the principal are debts due to the bankrupt. They are thus unquestionably "property of the
bankrupt" under the Bankruptcy Act, since s. 2 of the Act defines "property" to include "obligations". The mon-
ies held back are simply accounts receivable of the bankrupt (see, for example, Re Invitation Prêt-à-Porter Inc.
(1979), 31 C.B.R. (N.S.) 54 at p. 58 (Que. S.C.); L.W. Houlden and C.H. Morawetz, Bankruptcy and Insolvency
Law of Canada, vol. 1 (3rd ed., revised 1993), at F§45; Lewis Duncan and John D. Honsberger, Bankruptcy in
Canada (3rd ed., 1961), at pp. 307-308).

69 Next, it is accepted that where the principal retains monies owing to the contractor, the Board's decision
to deem the principal liable for the contractor's assessment has the effect of allowing the principal a right of set-
off against the bankrupt estate. This right of set-off allows the principal to realize on a security interest or "quasi-
lien" against the estate. However, this process of realization has the effect of securing the Board's claim against
the estate. The estate is diminished to the extent of the contractor's liability to the Board, and the Board is cor-
respondingly enriched by an identical amount. The principal's estate or patrimony remains unaffected. The
Board's claim has thus been secured against the bankrupt estate, mediated through the legally compelled agency
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of the principal.

70 Nor, incidentally, can this process be justified by reference to the law of set-off. While the law of set-off
incorporated by reference in s. 97(3) of the Bankruptcy Act would permit the principal to secure its own claim
against the estate, it does not permit the province to enact legislation which confers the same benefit on a third
party, in this case the Board, since such legislation would have the effect of reordering priorities with respect to
an entire class of preferred claims. We have consistently held that the deference to provincial law in the Bank-
ruptcy Act does not extend to the reordering of claims against the estate. At that point, provincial law simply
ceases to apply for intruding into an exclusive federal sphere. Such, then, must also be the fate of the impugned
legislation in this appeal.

71 I therefore respectfully disagree with the conclusion of the Ontario Court of Appeal in Re Evelyn Stevens
Interiors Ltd. (1993), (sub nom. Ontario (Workers' Compensation Board) v. Evelyn Stevens Interiors Ltd.
(Trustee of)) 100 D.L.R. (4th) 742 at pp. 748-49, in holding that s. 9(3) and (4) of the Ontario Workers' Com-
pensation Act, R.S.O. 1980, c. 539 (equivalent to Saskatchewan's s. 133(1), (3) and (4)) are applicable in bank-
ruptcy. The court reasoned (at pp. 748-49):

The principle is simple. The money owing under s. 9(3) is not property of the bankrupt and never comes in-
to the hands of the trustee. The board is not required to make a claim under s. 136 of the Bankruptcy Act.
The money comes to it under s. 9 of the Workers' Compensation Act. It is the Bankruptcy Act itself and not
the provincial legislation that recognizes rights of set-off ...

A valid set-off, as defined under provincial law, would inevitably alter the priorities in a bankruptcy but that
is what the Bankruptcy Act itself contemplates ...

The money in the case at bar has never (or should never have) come into the hands of the trustee. It is
money that has been (and should remain) in the hands of the principals to compensate them for money that
they are (or will be) bound to pay to the board.

72 The court thus concluded, first, that the principal paid the Board out of its own funds and not from prop-
erty of the bankrupt. But this is only true in a trivial sense. When the set-off is effected, the estate is diminished
to the extent of the indemnity and the principal's patrimony is entirely unaffected. The principal's "personal" li-
ability is thus converted by set-off to a mere bookkeeping entry, and the debt satisfied by the estate. As a result,
with respect, here the Ontario Court of Appeal has chosen form over substance.

73 Second, the court appeared to attach considerable importance to the fact that the monies owing should
never have come into the "hands of the trustee". But with respect, the relevant question was simply whether
these monies were property of the bankrupt, and not whether they were or should have been in the hands of the
trustee. And since such monies are unquestionably property of the bankrupt, the Board has in effect secured its
claim against the estate.

74 Third, and perhaps most importantly, the Ontario Court of Appeal concluded that the Bankruptcy Act it-
self recognizes set-off, and this will inevitably alter priorities in bankruptcy. With respect, the Court of Appeal's
statement is overly broad. As already indicated, it is true that s. 97(3) allows the principal to secure his claim
against the estate, whatever his priority under s. 136. In this limited sense, a "valid set-off, as defined under pro-
vincial law, would inevitably alter the priorities in a bankruptcy". Here, however, the effect is much broader, and
entails securing by legislation the claim of a third party against the estate, thereby circumventing the order of
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priorities in the Bankruptcy Act.

75 Differently put, in the bankruptcy context, the law of set-off simply allows a debtor of a bankrupt who is
also a creditor of the bankrupt to refrain from paying the full debt owing to the estate, since it may be that the
estate will only fulfil a portion, if that, of the bankrupt's debt. Set-off is simply a defence to the payment of a
debt, not a basis for validating statutory security devices which have the effect of securing the claims of third
parties against the estate. Indeed, the defensive character of set-off is reflected in the wording of s. 97(3) which
stipulates that set-off applies to "all claims made against the estate of the bankrupt and also to all actions insti-
tuted by the trustee for the recovery of debts due to the bankrupt".

76 As a result, with the greatest respect, the reasoning of the Ontario Court of Appeal is flawed for applying
provincial legislation which has the effect of securing against the estate an entire class of claims specifically giv-
en a lower priority by the Bankruptcy Act.

77 What is more, if the Ontario Court of Appeal's interpretation of s. 97(3) were correct, the consequences
would be far-reaching. The provinces would, in effect, be entitled to create property interests which have the ef-
fect of subverting the federal scheme of distribution by purporting to validate them as set-offs. Nor is there any
reason in principle why the provinces would be limited to rearranging federal priorities with respect to unpaid
workers' compensation assessments. Each and every province would be licensed to create similar security
devices to secure claims of their choosing, and thereby subvert entirely Parliament's chosen scheme of distribu-
tion. This prospect was repudiated by this Court in each of the cases in the bankruptcy quartet. The concerns
voiced in those cases apply with equal force to this appeal. To rule otherwise would be to invite a balkanization
of the scheme of bankruptcy priorities across the country and to tolerate the evisceration of Parliament's exclus-
ive jurisdiction over bankruptcy conferred by our Constitution. The provinces are not entitled to so proceed, and
thereby do indirectly what they are prohibited from doing directly. Our courts must therefore be vigilant to scru-
tinize the substance of the interests created and not rest content with merely examining their form.

78 I would add that apart from the security device created by the combined effect of s. 133(1) and (3), s.
133(4) also has the effect of intruding into the exclusive federal sphere of bankruptcy. It will be recalled that s.
133(4) states that "all questions as to the right to and the amount of such indemnity shall be determined by the
board". If allowed to apply in bankruptcy, this provision would have the effect of empowering a creditor of the
estate (here the Board) to determine unilaterally the extent of its claim against the estate. As a result, the Board
would be empowered to decide the size of the estate which is to remain available for the other secured, preferred
and ordinary creditors. A province cannot empower a creditor of a bankrupt to determine the extent of a bank-
rupt's estate which is to be available for distribution. Thus, while otherwise perfectly valid provincial law, s.
133(4) is also inapplicable in the event of bankruptcy.

79 At this point, I should perhaps stress that nothing I have said detracts from a province's authority to im-
pose liability on a third party for a bankrupt's debt. What a province cannot do, however, is create a statutory se-
curity device which has the effect of reordering the priorities of distribution of the assets in the bankrupt's estate.
In such a case, what is otherwise valid provincial legislation is simply without application upon the occurrence
of bankruptcy. To repeat, it is the combined effect of the statutory deemed debt and the right to withhold (and
then set off against) property of the bankrupt which secures the Board's claim against property of the bankrupt.
It is for this reason that examining the constitutional validity of s. 133(1) separately from s. 133(3) fundament-
ally obscures the nature of the legal interest created. Such an approach misses that this is nothing but a straight-
forward security device triggered by the province for securing the Board's claim against the estate, in exactly the
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same way that breaking a contract of pledge into debt and bailment and examining the validity of these legal in-
terests separately would obscure the essential character of pledge as a security device.

80 It is therefore my conclusion that s. 133 is inapplicable in bankruptcy for intruding into an exclusive fed-
eral sphere.

81 In the foregoing, I have proceeded on the basis that s. 133(1) operates in tandem with s. 133(3), that is,
that the principal has monies owing to the contractor which it can use as a basis for set-off when the Board
deems it liable for the contractor's assessment. Where a principal has such monies owing, it was clearly the Le-
gislature's intention that such a right to set-off be exercised in order that the contractor ultimately be responsible
for its own assessment. In this sense, where both s. 133(1) and (3) potentially apply on the facts of a given case,
it was clearly the Legislature's intention that the right to set-off be exercised. As a result, in such a case s. 133 is
inapplicable in toto against the bankruptcy.

82 However, there may be instances where the principal does not hold or retain any monies owing to the
contractor. While the Court did not have the benefit of extensive submissions on this point, I believe it is quite
plausible to conclude that the principal can then claim from the estate as a preferred creditor under s. 136(1)(h),
since its claim is comprehended within "indebtedness of the bankrupt under any Workmen's Compensation Act".
This would appear to be permis sible because on its plain wording s. 136(1)(h) specifies only the nature of the
claim and not the identity of the claimant. As a result, if only s. 133(1) applies, the Board has not secured its
claim against the estate but recovers only from the principal. The scheme of distribution of assets in the estate is
thereby unaffected. In such a case, there is no constitutional reason why full effect should not be given to pro-
vincial law within its legitimate sphere of operation. I would therefore only read down s. 133 to the extent that in
application it enters into conflict with the scheme of distribution in the Bankruptcy Act. Where s. 133(1) alone is
engaged in a given case, the Board's claim against the principal continues to be fully applicable.

(c) The Appropriate Remedy: Is s. 133 Inapplicable or Inoperative?

83 I have already concluded that the impugned legislation must be declared inapplicable rather than inoper-
able in bankruptcy. I should perhaps explain that this is preferable for the simple reason that bankruptcy is an
exclusive federal domain within which provincial legislation does not apply, as distinguished from areas of joint
or overlapping jurisdiction where federal legislation will prevail, rendering provincial legislation inoperable to
the extent of any conflict. However, as bankruptcy is carved out from the domain of property and civil rights of
which it is conceptually a part, valid provincial legislation of general application continues to apply in bank-
ruptcy until Parliament legislates pursuant to its exclusive jurisdiction in relation to bankruptcy and insolvency.
At that point, provincial legislation which conflicts with federal law must yield to the extent of the conflict (Ten-
nant v. Union Bank of Canada, [1894] A.C. 31 (P.C.); Crown Grain Co. v. Day, [1908] A.C. 504 (P.C.)) and it
becomes inapplicable to that extent. Consistent with the presumption of constitutionality — that the enacting
body is presumed to have intended to enact provisions which do not transgress the limits of its constitutional
powers — the provincial law should be read down to the extent of the conflict. In other words, it should be inter-
preted so as not to apply to the matter that is outside the jurisdiction of the enacting body.

84 This, I believe, has been the trend of this Court's approach to matters of applicability and operability. For
example, in refusing to apply the paramountcy doctrine in Deloitte, Haskins, Wilson J. explained (at p. 807):

I think rather that the applicable principle is the one stated by Laskin C.J. in Quebec North Shore Paper Co.
v. Canadian Pacific Ltd., [1977] 2 S.C.R. 1054, at p. 1065, to the effect that "if the provincial legislation is
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of general application, it will be construed so as not to apply to such enterprises", i.e., those within federal
competence.

She concluded at p. 808:

I believe that the trend of the more recent authorities favours a restrictive approach to the concept of "con-
flict" and a construction of impugned provincial legislation, where this is possible, so as to avoid operation-
al conflict with valid federal legislation. Where this is done both provisions can stand and have their own le-
gitimate spheres of operation. In this sense I find no conflict between s. 107(1) of the Bankruptcy Act and s.
78(4) of The Workers' Compensation Act. I would accordingly answer the question as framed by stating that
s. 107(1)(h) of the Bankruptcy Act applies to determine priorities on a bankruptcy and s. 78(4) of The Work-
ers' Compensation Act has no application in such a situation.

85 Another way of explaining this approach is simply to say, with Lamer J. in F.B.D.B., that "in a bank-
ruptcy matter, it is the Bankruptcy Act which must be applied" (supra, at p. 1071).

86 This was also the Court's approach in Bank of Montreal v. Hall, [1990] 1 S.C.R. 121. The case concerned
the relationship between Bank Act security interests and the provincial procedural requirements for seizure under
the Saskatchewan Limitation of Civil Rights Act. Speaking for the Court, La Forest J. found the federal and pro-
vincial legislation to conflict in operation. However, he added at p. 155:

I have dealt with this case on the basis of paramountcy to meet the arguments put forward by counsel. But
the issue can, I think, be answered more directly. At the end of the day, I agree with counsel for the Attorney
General of Canada that this is simply a case where Parliament, under its power to regulate banking, has
enacted a complete code that at once defines and provides for the realization of a security interest. There is
no room left for the operation of the provincial legislation and that legislation should, accordingly, be con-
strued as inapplicable to the extent that it trenches on valid federal banking legislation.

In response to the third question, then, I would hold that ss. 19 to 36 of The Limitation of Civil Rights Act, if
interpreted to include a s. 178 security, conflict with ss. 178 and 179 of the Bank Act so as to render ss. 19
to 36 inoperative in respect of the security taken pursuant to s. 178 by a chartered bank. To put it another
way, ss. 19 to 36 of The Limitation of Civil Rights Act are inapplicable to security taken pursuant to ss. 178
and 179 of the Bank Act. (Emphasis added.)

87 I fully endorse this approach, and am of the opinion that my colleague La Forest J.'s remarks apply mu-
tatis mutandis to the present appeal. Parliament has enacted a complete code in the Bankruptcy Act, one which
necessarily calls upon provincial law for its operation. But Parliament's invitation stipulates an important limita-
tion at the threshold of its domain, namely, that provincial law simply cannot apply when to do so would entail
subverting the federal order of priorities in the Bankruptcy Act.

88 I therefore agree with the submissions of the Attorney General for Canada and find that s. 133 is inap-
plicable in bankruptcy when s. 133(1) operates together with s. 133(3) as it trenches on valid federal bankruptcy
legislation.

89 In view of Iacobucci J.'s statement that "[provincial] legislation that is intra vires is permitted to have an
incidental and ancillary effect on a federal sphere", I think it appropriate in concluding to summarize my view as
to the proper constitutional analysis where federal and provincial legislation potentially conflict. One must first
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determine whether the laws are respectively valid federal or provincial legislation. If so, the actual operation of
the laws must be examined to determine whether they are in operational conflict, that is, inconsistent or incap-
able of being fully complied with in a given situation. If they are in operational conflict, the federal legislation
prevails and the provincial legislation is without effect to the extent of this conflict. If the operational conflict is
in a field of exclusive federal jurisdiction, the provincial legislation will be inapplicable as being ultra vires to
that extent. If the conflict is in an area of concurrent or overlapping jurisdictions, the provincial legislation will
remain intra vires but be inoperative. To the extent that there is operational conflict, there is no room for an in-
cidental or ancillary effect of provincial legislation. If, on the other hand, there is no operational conflict, then
both laws continue to operate and both continue to have effect to the extent that operational conflict does not
arise. Short of operational conflict, provincial law may validly have an effect on bankruptcy, as I have indeed
acknowledged in observing that there is no bankruptcy "bottom line" without provincial law (at para. 122). In
the present case, I have found clear operational conflict in that s. 133(1) and (3) in their operation together entail
a reordering or subverting of the federal order of priorities under the Bankruptcy Act. Such an intrusion into an
exclusive federal sphere necessarily goes far beyond an incidental and ancillary effect. I believe this proposition
runs through my reasons.

D. Residual Issues

90 Finally, as my colleague Iacobucci J. notes, before this Court the Bank of Montreal raised factual and
legal issues which had not been raised in the courts below. Specifically, the Bank argued that Husky was not li-
able under s. 133 for payment of Metal Fab's assessments since the Board was obliged to issue a demand against
Metal Fab before issuing one against Husky. Similarly, the Board and the Bank argued that Husky cannot in-
demnify itself out of funds owing to Metal Fab since Husky received the demand from the Board after Metal Fab
had given notice of assignment of its book debts to the Bank of Montreal. Since, as outlined, it is my opinion
that s. 133 simply has no application in the event of bankruptcy, these threshold factual questions need not be
addressed.

91 With respect to Husky's further argument that it was not in breach of its statutory duty under s. 133 to
ensure payment by Metal Fab, again this question need not be addressed since s. 133 has no application upon the
occurrence of bankruptcy.

92 The Bank also argued that s. 133 should be interpreted to limit Husky's liability to unpaid workers' com-
pensation assessments with respect to the specific work performed for Husky by Metal Fab, and not for all Metal
Fab's outstanding unpaid assessments which includes work for other principals. While it is not necessary to an-
swer this question given my disposition of this appeal, I agree with Iacobucci J. that the liability under s. 133 is
limited to unpaid assessments in respect of work performed for Husky. This less Draconian interpretation is con-
firmed by the recent clarifying amendment to s. 133 which inserted the words "pursuant to this Act with respect
to that work" after "contribute to the fund" (The Workers' Compensation Amendment Act, 1993, S.S. 1993, c. 63,
s. 40).

IV. Disposition

93 For the above reasons, I would answer the constitutional questions posed by Lamer C.J.C. as follows:

Question: 1. Where a contractor as referred to in s. 133 of The Workers' Compensation Act, S.S. 1979, c. W-
17.1, is in bankruptcy and but for the bankruptcy, the principal as referred to in s. 133 would be liable to pay
the assessment due by the contractor under the Act, is s. 133 of the said Act inoperative or inapplicable in
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whole or in part, by reason of being in conflict with the Bankruptcy Act, R.S.C., 1985, c. B-3, and in partic-
ular ss. 17(1), 67, 95, 136(1)(h), 148, 158(a) and 198(a) thereof?

Answer: Yes. Section 133 is inapplicable in bankruptcy when s. 133(1) operates in tandem with s. 133(3).

Question: 2. Was s. 133 of the said Act inoperative or inapplicable in the circumstances of this case?

Answer: Yes. Section 133 was inapplicable when Metal Fab entered bankruptcy.

94 I would therefore dismiss the appeal with costs throughout.

Iacobucci J. (dissenting) (Sopinka, Cory and Major JJ. concurring):

95 The broad issue in this appeal is the extent to which a provincial statutory instrument can constitutionally
assert itself in the bankruptcy context without entering into operational conflict with the federal Bankruptcy Act,
R.S.C. 1985, c. B-3. The specific question at issue relates to the constitutional validity of ss. 133(1) and (3) of
the Saskatchewan Workers' Compensation Act, 1979, S.S. 1979, c. W-17.1. These provisions permit the Work-
ers' Compensation Board ("the Board"), in a situation where a contractor has failed to pay its Injury Fund contri-
butions, to obtain these amounts from a principal of the contractor (subs. (1)). Subsection (3) permits the prin-
cipal to indemnify itself from the delinquent contractor. It is argued in this case that s. 133(1) and (3) are consti-
tutionally non-operational in a situation where the contractor is bankrupt, especially when that bankrupt has as-
signed its estate to a secured creditor.

I. Background

96 Husky Oil Operations Ltd. (the principal, hereinafter "Husky") is an owner of a Bi-Provincial Heavy Oil
Upgrader at Lloydminster, Saskatchewan. Husky entered into six contracts with Metal Fabricating & Construc-
tion Ltd. (the contractor, subsequently the bankrupt, hereinafter "Metal Fab") respecting the construction of the
Upgrader. Metal Fab made an assignment in bankruptcy before completing five of those contracts. At the time,
Husky owed approximately $800,000 to Metal Fab in the form of hold-backs and contractual debt. These sums
were paid into court upon the commencement of the instant legal proceedings.

97 Metal Fab had not paid its required Workers' Compensation Fund contribution for the employees on its
payroll. It was alerted to this effect by the Workers' Compensation Board on March 2, 1992 by a Notice of As-
sessment showing that $208,850.50 was due and payable to the Board. Soon thereafter, the Bank of Montreal
(the assignee) acquired a general assignment of book debts from Metal Fab for loans advanced to it. On March
12, 1992, Husky was notified of the Bank's security interest and told that it must pay to the Bank any amounts
payable to Metal Fab. The Board was apprised of the ceasing of operations of Metal Fab on March 16, 1992.
The Board then looked to Husky since s. 133(1) of The Workers' Compensation Act made Husky personally li-
able in respect of the amounts that Metal Fab had not paid to the Board, but, pursuant to the terms of subs. (3),
Husky could recover those sums from Metal Fab. Metal Fab made an assignment in bankruptcy on March 19,
1992. The co-respondent, Deloitte & Touche, was appointed trustee in bankruptcy. Subsequent audits conducted
by the Board revealed the amount owing by Metal Fab to the Injury Fund to be $246,745.26. Husky was advised
of this increased amount by a letter, dated July 6, 1992. Under the assignment in bankruptcy, Metal Fab assigned
a secured debt to the Bank of Montreal in the amount of $1,745,837.

98 Husky and Metal Fab's creditors submit that the operation of s. 133 conflicts with s. 136 of the federal
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Bankruptcy Act, which sets out the priorities of creditors on bankruptcy. Normally in bankruptcy the amount
owed by Husky to Metal Fab would be used to satisfy lienholders and the secured creditor Bank of Montreal ac-
cording to the priorities established in the Bankruptcy Act. In the appeal at bar, the Board, given its lower prior-
ity, would effectively recover none of the money owed to it by Metal Fab. However, s. 133 of the Workers'
Compensation Act permits the Board to recover its debt directly from Husky and allows Husky, in turn, to set
this off from the amount owed to the bankrupt, thereby effectively reducing the amount of money available to
the secured creditor and, it is submitted, improperly affecting the priority scheme established by the Bankruptcy Act.

99 The aims of the litigants can be summarized as follows:

(1) Husky wants to avoid the operation of s. 133(1) but, if this provision is found to be valid, argues that s.
133(3) is also operative and, thus, Husky can set off the monies paid to the Board from the monies it owes
the bankrupt.

(2) The Bank's position is influenced by the fact that, since it is the principal secured creditor, any funds set-
off to Husky are wholly funds that, in the absence of the intervention of the Board, would accrue to the
Bank. Consequently, the Bank is principally preoccupied with affirming the non-operability of s. 133(3),
realizing, however, that were Husky not to have any liability to the Board then there would be no set-off is-
sue in the first place.

(3) The Board seeks the sums that the bankrupt should have paid to it all along. It relies on s. 133(1) of the
provincial legislation and its creation of joint and several liability between the principal and contractor to
this effect.

100 By a fiat, dated September 9, 1992, Wedge J. of the Court of Queen's Bench of Saskatchewan held that
s. 133 of The Workers' Compensation Act was constitutionally inoperative because it altered the scheme of dis-
tribution specified in the Bankruptcy Act, the ordering of this scheme falling entirely within the legislative com-
petence of Parliament. The Saskatchewan Court of Appeal dismissed the Appellant Board's appeal from that de-
cision. On May 26, 1994, leave to appeal was granted to this Court.

II. Relevant Constitutional and Statutory Provisions

101

Constitution Act, 1867

91.It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Com-
mons, to make laws for the Peace, Order, and good Government of Canada, in relation to all Matters not
coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces;
and for greater Certainty, but not so as to restrict the Generality of the foregoing Terms of this Section, it is
hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of the Parlia-
ment of Canada extends to all Matters coming within the Classes of Subjects next hereinafter enumerated;
that is to say, —

(21) Bankruptcy and Insolvency.

92. In each Province the Legislature may exclusively make laws in relation to Matters coming within the
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Classes of Subjects next herein-after enumerated; that is to say, —

(13) Property and Civil Rights in the Province.

The Workers' Compensation Act, 1979, S.S. 1979, c. W-17.1

133. — (1) Where a person, whether carrying on an industry included under this Act or not, in this section
referred to as the principal, contracts with any other person, in this section referred to as the contractor, for
the execution by or under the contractor of the whole or any part of any work for the principal, it is the duty
of the principal to ensure that any sum that the contractor or any subcontractor is liable to contribute to the
fund is paid and, where the principal fails to do so and the sum is not paid, he is personally liable to pay that
sum to the board.

(3) Where the principal is liable to make payment to the board under subsection (1), he is entitled to be in-
demnified by any person who should have made the payment and is entitled to withhold, out of any in-
debtedness due to that person, a sufficient amount in respect of that indemnity.

Bankruptcy Act, R.S.C. 1985, c. B-3

97 ...

(3) The law of set-off applies to all claims made against the estate of the bankrupt and also to all actions in-
stituted by the trustee for the recovery of debts due to the bankrupt in the same manner and to the same ex-
tent as if the bankrupt were plaintiff or defendant, as the case may be, except in so far as any claim for set-
off is affected by the provisions of this Act respecting frauds or fraudulent preferences.

136. (1) Subject to the rights of secured creditors, the proceeds realized from the property of a bankrupt
shall be applied in priority of payment as follows:

(h) all indebtedness of the bankrupt under any Workmen's Compensation Act, under any Unemployment In-
surance Act, under any provision of the Income Tax Act creating an obligation to pay to Her Majesty
amounts that have been deducted or withheld, rateably.

III. Judgments Below

(i) Court of Queen's Bench of Saskatchewan, per Wedge J., (1992), 104 Sask. R. 225

102 This decision consisted of a fiat on a non-suit application by Husky that s. 133 of the Workers' Com-
pensation Act was inapplicable to it.

103 Wedge J. first reviewed the facts and found that s. 133(1) made Husky personally liable for the pay-
ments to the Board yet authorized it to recover these payments from Metal Fab, the contractor. The trial judge
then went on to note that the questions at hand were: (1) whether, in a bankruptcy situation, s. 133 encroached
upon the exclusive federal jurisdiction over bankruptcy; and (2) whether, if it did not, Husky was entitled to set
off the amount it must pay to the Workers' Compensation Board against the monies held in court.

104 Wedge J. answered the first question in the affirmative. She found assistance, in reaching her conclu-
sion, in the decisions of this Court in Quebec (Deputy Minister of Revenue) c. Rainville, (sub nom Re Bourgault)
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[1980] 1 S.C.R. 35 (later referred to by Wakeling J.A. as Bourgault v. Quebec (Deputy Minister of Revenue)),
Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board), [1985] 1 S.C.R. 785. Québec
(Commission de la santé et de la sécurité du travail) c. Banque fédérale de développement, [1988] 1 S.C.R.
1061 ("F.B.D.B."), and British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24, colloquially re-
ferred to as the "quartet". While acknowledging that [p. 228] "... these decisions are not directly on point where,
as here, the claim by the provincial body is against a third party — not the bankrupt", Wedge J. still felt they
offered some guidance. In fact, the quartet, combined with some academic authority, led her to conclude that
provincial legislative initiatives are invalid simply when they affect the bankruptcy scheme.

105 Reference was also made to the Ontario case of Re Evelyn Stevens Interiors Ltd. (1990), 80 C.B.R.
(N.S.) 135, where, according to Wedge J. at p. 228, McKeown J. "relied upon the judgment of Madam Justice
Wilson in Deloitte Haskins for the principle that provincial legislation cannot disturb the priority scheme in s.
136(1) of the Bankruptcy Act." It was noted that McKeown J.'s reasoning in Re Evelyn Stevens Interiors Ltd. was
adopted by Lawton J. in Serdula Construction Management Inc. v. Saskatchewan (Workers' Compensation
Board), Q.B.M. 126/91 (April 12, 1992), a case which also involved a claim under s. 133 of The Workers' Com-
pensation Act. In Serdula, Lawton J. acknowledged that the Evelyn Stevens case was being appealed [(1993),
100 D.L.R. (4th) 742], but considered that McKeown J. had been correct. Wedge J. found the facts of the case at
bar to be indistinguishable from those in Serdula. Ultimately, Wedge J. held that s. 133 of the Workers' Com-
pensation Act has no application in a bankruptcy scenario.

106 Wedge J. then turned to the second issue and questioned whether the set-off issue could be separated
from the s. 133(1) issue. She concluded at p. 229:

If Husky does not have to pay the Board out of the monies in court, the amount available to the Trustee is
not diminished, the priority scheme in the Bankruptcy Act is not altered and there is no conflict between the
provincial and federal legislation. It is only subs. (3) of s. 133, taken together with subs. (1) which would
have the effect of disturbing the priority scheme. Thus the whole of s. 133 is under attack in the constitu-
tional issue.

107 Wedge J. went on to reject the argument that the set-off provision in s. 133(3) is not in conflict with the
Bankruptcy Act because, in s. 97(3), the Act itself recognizes rights of set-off. She reasoned at pp. 229-30:

To interpret the general right of set-off in s. 97(3) as overriding the specific reference to Workers' Compens-
ation payments in the order of priorities would, in my view, ignore the intention of the federal legislation,
i.e. the standardization of bankruptcy priorities across Canada.

108 In the end, Wedge J. agreed with Lawton J. in Serdula. In the circumstances, she also found it unneces-
sary to decide the second issue given the interconnection between s. 133(1) and (3), such that the invalidity of
the former necessarily triggered the inoperation of the latter.

(ii) Saskatchewan Court of Appeal, per Wakeling J.A. (1993), 116 Sask. R. 46

109 The Court of Appeal for Saskatchewan dismissed the appeal by the Workers' Compensation Board.

110 Wakeling J.A. commenced his analysis by noting, at p. 47, that "this appeal probes the extent to which
provincial legislation may affect federal legislation relating to bankruptcy." It was noted that were s. 133 not to
exist, the claim of the Board would rank eighth in priority and in many cases would go unpaid; if s. 133 is valid,
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the claim of the Board would be paid by the owner who would then have a claim against the bankrupt estate. Ac-
cording to Wakeling J.A. [p. 48], "the net result is a clear advantage to the W.C.B. as it has managed to assure
payment of its claim and leave it to the owner to struggle for repayment under the Act either claiming right of
set-off or ranking at the bottom of the list of priorities as an unsecured creditor."

111 The observation was then made that the provinces are dissatisfied with the degree of priority s. 136 of
the Bankruptcy Act provides them. Wakeling J.A., at p. 48, characterized this appeal as but one more attempt by
a province "to circumvent the restriction which s. 136 of the Act has imposed on the ability of the W.C.B. to col-
lect its claim."

112 Wakeling J.A referred to the "quartet" decisions discussed by Wedge J. and held, at p. 50, that "it is ap-
parent from these cases that the Supreme Court has determined that where the federal powers over bankruptcy
have been exercised in the [Bankruptcy] Act, it is not possible for provincial legislation to change the scheme of
distribution which the Act has established." Wakeling J.A. rejected the argument according to which s. 133 does
not threaten the bankruptcy scheme since it merely permits a right of recovery against a third party surety, not
the estate of the bankrupt. He noted that any third party caught by the Board order will want to seek repayment
and will use the set-off and indemnification provisions to this effect, thereby interfering with the distribution of
the bankrupt's estate. He disagreed with the approach taken by the Ontario Court of Appeal in Stevens, supra, in
which it was decided that similar legislation which had been contained in the Ontario Workers' Compensation
Act for many years was not in conflict with the federal bankruptcy scheme. As Wakeling J.A. elaborated, at p. 51:

It [the Ontario Court of Appeal] concluded that the provincial legislation worked to require the principal to
make payment to the Board so that the Board having received payment had no claim under the Act against
the bankrupt so it did not need to rely on s. 136. The principal then had a right to set off what it had paid the
W.C.B. against what it would otherwise pay the trustee in bankruptcy but that the right of set-off did not
constitute a conflict with the Act as it was specifically provided for under [s. 97(3) of the Bankruptcy and
Insolvency Act] ...

113 In Wakeling J.A.'s view, s. 97(3) was intended only to acknowledge and accept the application of the
common law right of set-off as it has been developed over the years. To read more than a common law right of
set-off into s. 97(3) would conflict with the Belair decision. Furthermore, he observed that the Ontario Court of
Appeal in Stevens referred to only three members of the "quartet", failing to make reference to the F.B.D.B. case
which, in his mind, has considerable relevance to this case. Wakeling J.A. added that the F.B.D.B. judgment ap-
plied the Bourgault, Belair and Deloitte reasoning to parties not directly involved in a bankruptcy.

114 In the end, Wakeling J.A. concluded, at pp. 52-53, that "there is no way that the bankruptcy pie can be
cut as a consequence of this legislation without disturbing the scheme of distribution established under s. 136 of
the Act." In fact, he held that it could hardly be disputed that without the legislation the distribution would be
different.

115 Deeming s. 133(1) to be invalid, Wakeling J.A. basically affirmed the approach taken by Wedge J. re-
garding the severance of the set-off provision. He found that the provision was to be struck as a whole, given
that there is no apparent justification for a conclusion that the legislators would have intended the principal to
pay in full whether or not a right of set-off was available.

IV. Issues on Appeal
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116 The issues in this appeal are set out in the constitutional questions stated by the Chief Justice on
September 14, 1994:

1.Where a contractor as referred to in s. 133 of the Workers' Compensation Act, S.S. 1979, c. W-17.1, is in
bankruptcy and but for the bankruptcy, the principal as referred to in s. 133 would be liable to pay the as-
sessment due by the contractor under the Act, is s. 133 of the said Act inoperative or inapplicable in whole
or in part, by reason of being in conflict with the Bankruptcy Act, R.S.C., 1985, c. B-3, and in particular ss.
17(1), 67, 95, 136(1)(h), 148, 158(a) and 198(a) thereof?

2. Was s. 133 of the said Act inoperative or inapplicable in the circumstances of this case?

117 In my view, the gist of the appeal comes down to the following questions, as proposed by the appel- lants:

(a) Is section 133(1) of The Workers' Compensation Act inoperative by reason of inconsistency with the
Bankruptcy Act?

(b) Is section 133(3) of The Workers' Compensation Act inoperative by reason of inconsistency with the
Bankruptcy Act?

(c) If section 133(3) is inoperative, does that render section 133(1) inoperative as well?

V. Analysis

118 For the reasons that follow, I would allow the appeal. Section 133(1) is valid even in a situation where
the contractor is or becomes bankrupt; s. 133(3) is also valid in the bankruptcy context and permits the principal
to set off the amount paid to the Board from funds that it owes to the bankrupt or assignee thereof. Although I
am aware of the fact that the set-off involves monies constituting the property of the bankrupt and that it poten-
tially interferes with the order of priorities established by s. 136, I find that s. 97(3) of the Bankruptcy Act elim-
inates any operational conflict between s. 133(3) and the Act since the cause of action contemplated by s. 133(3)
is ordinarily available at law and equity. Further, when s. 133(3) is used simply for purposes of indemnification
and this is pursued by the principal joining the ranks of the unsecured creditors then I believe any resultant inter-
ference with the bankruptcy scheme to be so incidental that it falls outside of the scope of the "clear conflict" re-
quired to trigger invalidation through the paramountcy doctrine.

119 At the outset, I note that the respondent's submissions that s. 133 is in conflict with ss. 17(1), 67, 95,
148, 158(a) and 198(a) of the Bankruptcy Act are of little, if any, merit. Nor were they seriously pleaded before
us. The crux of this appeal involves s. 136(1) of the Bankruptcy Act and it is on this provision that I shall focus
my attention.

A. Paramountcy Doctrine

120 Section 133 of the Workers' Compensation Act is valid provincial legislation enacted pursuant to s.
92(13) of the Constitution Act, 1867. Similarly, the Bankruptcy Act is intra vires the legislative purview of Par-
liament, specifically s. 91(21) of the Constitution: Ontario (Attorney General) v. Canada (Attorney General),
[1894] A.C. 189 (P.C.), at p. 197; Royal Bank of Canada v. Larue, [1928] A.C. 187, affirming [1926] S.C.R. 218
. To this end, the constitutional issue herein asks whether s. 133 of the Workers' Compensation Act is rendered
inoperative by virtue of a conflict with the Bankruptcy Act. In a situation where there is clear operational con-
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flict between valid federal and provincial legislation, the doctrine of paramountcy requires that the provincial le-
gislation be, to the extent of the conflict, declared inoperational. It is upon this doctrine that the respondent re- lies.

121 I underscore that, in order to be triggered, the doctrine of paramountcy requires very clear conflict. As
noted by Dickson J. (as he then was) in Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 at p. 191:

In principle, there would seem to be no good reasons to speak of paramountcy and preclusion except when
there is actual conflict in operation as where one enactment says "yes" and the other says "no" ...

122 Conflict for purposes of paramountcy analysis is found when compliance with the enactment of one
level of government entails defiance with that of the other: McCutcheon, supra, at p. 191. There must be a situ-
ation where one cannot be able to obey the law of one level of government without disobeying the law of the
other level of government: Bank of Montreal v. Hall, [1990] 1 S.C.R. 121.

123 The requirement that clear operational conflict be found effectively narrows the situations in which fed-
eral legislation will be deemed to be paramount over provincial enactments. The rationale behind this restrictive
use of paramountcy is self evident: governmental regulation in Canada operates through a complex web of fed-
eral and provincial legislation. The regimes structuring many areas of public policy, such as bankruptcy, actively
involve both levels of government. To this end, barring a situation where obeying the enactment of one level
places a citizen in disobeyance of the legislation of the other level, an attempt must be made to read overlapping
provincial and federal legislation in a complementary manner.

124 I am buttressed in this approach by the general comments of Dickson C.J.C. in City National Leasing
Ltd. v. General Motors of Canada Ltd., [1989] 1 S.C.R. 641. Although the GM case specifically involved valid-
ating legislation under the federal trade and commerce power, I find the following passage from Dickson
C.J.C.'s reasons (at pp. 669-70) to be apposite to this appeal:

... it should be remembered that in a federal system it is inevitable that, in pursuing valid objectives, the le-
gislation of each level of government will impact occasionally on the sphere of power of the other level of
government; overlap of legislation is to be expected and accommodated in a federal state. Thus a certain de-
gree of judicial restraint in proposing strict tests which will result in striking down such legislation is appro-
priate ... Both provincial and federal governments have equal ability to legislate in ways that may incident-
ally affect the other government's sphere of power.

125 In the case at bar, the courts below did not demonstrate the appropriate level of judicial restraint in their
application of paramountcy doctrine. In my view, courts should carefully look for co-existence, not strive to find
conflict.

B. The History and Purpose of Workers' Compensation Legislation in Canada

126 The disposition of this appeal requires not only a sensitivity to the true nature of the paramountcy doc-
trine, but also an appreciation of the history and purpose of workers' compensation legislation.

127 Workers' compensation legislation creates a "no fault" system of benefits whereby injured workers are
guaranteed compensation in connection with their injuries. As noted by the Workers' Compensation Board of
Alberta, the concept of workers' compensation in Canada was introduced in order to elevate Canadian society
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from an industrial "state of nature".

128 In Medwid v. Ontario (Minister of Labour) (1988), 48 D.L.R. (4th) 273 (Ont. H.C.), at pp. 280-81,
Montgomery J. described this "state of nature" as follows:

... in the years before there was workers' compensation. Economic necessity compelled people to work long
hours, under conditions more hazardous than they would freely choose and without any opportunity to
provide for their own personal safety. The physical conditions, equipment and work methods of the day of-
ten increased the likelihood of accidents and decreased the likelihood of recovery in tort. As many as half of
the work place accidents were found to result from the hazards of the work place, not from anyone's fault.
When an employer was at fault, he could erect the common law defences of contributory negligence and
voluntary assumption of risk to insulate himself from liability. Both of those defences, though available
generally, operated with particular harshness in the work place, because despite the dangers of the work
place and the work tasks there were no real alternatives open to the worker. In addition, employers alone
could assert the defence of common employment to neutralize claims based on the fault of a worker's fellow
employees. All of these defences operated as absolute bars to recovery; all remain part of Ontario law, ex-
cept where suppressed or modified by statute. Finally, even successful worker-plaintiffs had no assurance of
meaningful recovery. Wealthy employers could often exhaust the worker's resources in a series of appeals.
Legal fees and other costs reduced the amount realized from any award. Impecunious employers often could
not pay the judgments against them. For slow developing industrial disease claims, workers might find their
employers had gone out of business or disappeared.

129 In effect, the workers' compensation system involves an historic compromise. On the one hand, em-
ployees give up their rights of action against employers and other workers in exchange for benefits regardless of
fault. On the other hand, employers are relieved of certain liabilities involving their employees but are obliged to
fund wholly the burden of compensating injured workers through assessments paid to the Injury Fund. This
compromise emanated from the 1913 Meredith Report, which constitutes the conceptual base for all workers'
compensation legislation in Canada. In Reference re Workers' Compensation Act, 1983 (Newfoundland) (1987),
44 D.L.R. (4th) 501, affirmed [1989] 1 S.C.R. 922, the Newfoundland Court of Appeal, at p. 509, summarized
the funding scheme proposed by Meredith as follows:

... Meredith recommended that Ontario model its legislation after the German system which emphasized the
duty of the state to provide sustenance and support to injured workers through a collective, no-fault, in-
dustry-funded insurance scheme by means of a regulated accident fund ...

130 The strength of the fund is thus key to the viability of the workers' compensation system. In turn, the
financial integrity of the Workers' Compensation program depends on an effective means of ensuring that suffi-
cient monies are paid into the Injury Fund. It is here that s. 133 plays a key role. It, along with other devices
such as statutory liens, ensures that the Injury Fund continues to be replenished and remains solvent. This is ac-
complished by holding principals liable for the unpaid dues of contractors because, from the perspective of the
workers, both contractors and principals are "employers". Moreover, from the point of view of rudimentary eco-
nomic analysis, both gain from the surplus value of the workers' labour. Without the existence of effective meth-
ods to finance the Injury Fund, the workers' compensation system is emptied of any content and the "historical
compromise" is rendered meaningless. Provisions such as s. 133 further the policy choice to shift losses for un-
paid premiums from the Board and workers to principals. Workers' compensation legislation strives to visit the
costs of industrial disease, death and injury on the employer community which exposes its workforce to those
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risks. An attempt is made to spread responsibility for those costs amongst multiple employers engaged in a
single project.

131 On a related note, I would, with respect, expressly reject Wakeling J.A.'s characterization at p. 48 of
this case as "... one more attempt by a province to circumvent the restriction which s. 136 of the Act has imposed
on the ability of the W.C.B. to collect its claim." To the extent that Wakeling J.A.'s remarks are aimed at criti-
cizing the province for enacting the impugned legislation with that object in mind, I cannot agree. There is no
basis in law or history to ascribe such a pejorative intent to s. 133 of the Workers' Compensation Act. I note that
the original precursor to s. 133 was enacted in 1911 (The Workmen's Compensation Act, S.S. 1910-11, c. 9, s. 9),
well before the introduction of the Bankruptcy Act in 1919 (S.C. 1919, c. 36) and of the original version of s.
136(1)(h) which was enacted in 1921 (The Bankruptcy Act Amendment Act, 1921, S.C. 1921, c. 17, s. 39).

132 From another angle, the present wording of s. 133 is essentially unchanged from the modifications
made to s. 9 of the 1910 Act in the 1929 Workmen's Compensation Act, S.S. 1928-29, c. 73, s. 11. Now, s. 11 of
the 1929 Act was modelled directly on the contemporaneous provisions of the Ontario Workmen's Compensation
Act, R.S.O. 1927, c. 179, s. 9, these being originally enacted in 1915 and 1919: S.O. 1914, c. 25, s. 10, as
amended by S.O. 1915, c. 24, s. 5, and S.O. 1919, c. 34, s. 4(2). The creation of joint and several liability as
between contractors and principals for the contractor's unpaid compensation debts (as well as the concomitant
right to indemnification) thus pre-dates the scheme of priorities established by bankruptcy legislation. Con-
sequently, there could not have been, at the time of enacting workers' compensation legislation, a desire to un-
dermine federal bankruptcy arrangements nor circumvent the priority scheme.

133 It is helpful to recall that s. 133 is not addressed specifically to situations in which the contractor is
bankrupt, although such a situation may occasionally arise on the facts as it does here. Principally, s. 133 is
aimed at granting the Board an alternate route to obtain the funds that, but for the delinquency, absconding or
unscrupulousness of the contractor, it would ordinarily have received. Clearly, when the contractor and principal
have a working relationship, it is easier for the principal to recover the monies from the contractor than it is for
the Board since it is the principal who pays the contractor for work completed.

134 This review of the legislative history and purpose of workers' compensation statutes fails to unearth any
indication that s. 133 was enacted for the purpose of improving the ranking of the Board in a bankruptcy. See
Stevens, supra, at p. 747 for a similar conclusion within the Ontario context.

C. Paramountcy in the Context of Bankruptcy: The "Quartet"

135 On four occasions, this Court has been called upon to affirm the paramountcy of the Bankruptcy Act
over provincial enactments which directly interfered with the scheme of priorities established by s. 136 of the
federal legislation. As was mentioned above, these four cases are commonly referred to as the "quartet". Al-
though they are not directly on all fours with the appeal at bar (since they do not involve the provincial body
claiming against a third-party, only the bankrupt), I agree with Wedge J. that they are of significant interpretive
assistance.

136 In Bourgault, supra, this Court considered s. 30 of the Quebec Retail Sales Tax Act, R.S.Q. 1964, c. 71,
which provided that "every sum due to the Crown" under that Act constituted "a privileged debt ranking imme-
diately after law costs". The facts of the Bourgault case, put briefly, are as follows. Upon the bankruptcy of a
debtor, the Deputy Minister of Revenue of Quebec maintained that, by virtue of s. 30 of the Retail Sales Tax Act
, he was a "secured creditor" within the meaning of the Bankruptcy Act, R.S.C. 1970, c. B-3, and was therefore
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entitled to greater priority than normally available for Crown claims under the bankruptcy scheme. This Court
rejected the claim on the grounds that s. 107 [now s. 136] of the Bankruptcy Act established an elaborate scheme
of distribution of a bankrupt's assets, intending to confer a certain priority on Crown claims, and that provincial
statutes which attempted to confer a higher priority were inconsistent with the Act. Specifically, Pigeon J., writ-
ing for a majority of the Court, stated at p. 44:

Accordingly, I find that the case turns upon the interpretation of para. 107(1)(j) [of the Bankruptcy Act] ... It
is abundantly clear that this was intended to put on an equal footing all claims by Her Majesty in right of
Canada or of a province except in cases where it was provided otherwise, namely, para. (c), the levy, and
para. (h), workmen's compensation or unemployment insurance assessments and withholdings for income
tax. Paragraph (j) ends with the following words, "notwithstanding any statutory preference to the contrary
". The purpose of this part of the provision is obvious. Parliament intended to put all debts to a government
on an equal footing; it therefore cannot have intended to allow provincial statutes to confer a higher priority.
In my opinion, this is precisely what is being contended for when it is argued that, because the Quebec stat-
ute creates a privilege on immovable property effective from the date of registration, the Crown thereby be-
comes a "secured creditor" and thus escapes the effect of the provision which gives it only a lower priority
[Emphasis in original.]

137 Similarly, in Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board), supra, this
Court considered s. 78(4)(a) of the Alberta Workers' Compensation Act, S.A. 1973, c. 87, which provided that
any amount owed to the Workers' Compensation Board by an employer constituted a priority charge on that em-
ployer's assets. The Court concluded that this provision did not apply in bankruptcy in that it could not provide
the Workers' Compensation Board with a security interest within the meaning of the opening words of s. 107(1)
of the Bankruptcy Act, R.S.C. 1970, c. B-3, so as to defeat the lower priority accorded to claims by Workers'
Compensation Boards by s.107(1)(h) of the Bankruptcy Act. Specifically, Wilson J. (on behalf of herself and two
other judges, with Chouinard J. and two others concurring separately) relied on Re Bourgault, supra, and Re
Black Forest Restaurants Ltd. (1981), 37 C.B.R. (N.S.) 176 (N.S. S.C.), in concluding at p. 806 that:

With respect, the issue in Re Bourgault and Re Black Forest Restaurant Ltd. was not whether a proprietary
interest has been created under the relevant provincial legislation. It was whether provincial legislation,
even if it did create a proprietary interest, could defeat the scheme of distribution under s. 107(1) of the
Bankruptcy Act. These cases held that it could not, that while the provincial legislation could validly secure
debts on the property of the debtor in a non-bankruptcy situation, once bankruptcy occurred s. 107(1) de-
termined the status and priority of the claims specifically dealt with in that section. It was not open to the
claimant in bankruptcy to say: By virtue of the applicable provincial legislation I am a secured creditor
within the meaning of the opening words of s. 107(1) of the Bankruptcy Act and therefore the priority accor-
ded my claim under the relevant paragraph of s. 107(1) does not apply to me. In effect, this is the position
adopted by the Court of Appeal and advanced before us by the respondent. It cannot be supported as a mat-
ter of statutory interpretation of s. 107(1) since, if the section were to be read in this way, it would have the
effect of permitting the provinces to determine priorities on a bankruptcy, a matter within exclusive federal
jurisdiction.

How then should the constitutional question stated by the Chief Justice be answered?Does s. 107(1)(h) of
the Bankruptcy Act conflict with s. 78(4) of The Workers' Compensation Act so as to render the latter provi-
sion inoperable?I do not believe so. Section 78(4) does not purport to deal with a bankruptcy situation and,
by virtue of the presumption of constitutionality, the provincial legislature is presumed to be legislating

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

Page 44 of 60

7/7/2012http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&pbc=135AEAFA&vr=2.0&...

09-50026-reg    Doc 12469-2    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 2 
   Pg 44 of 60



Page 44
1995 CarswellSask 739, 35 C.B.R. (3d) 1, [1995] 10 W.W.R. 161, 128 D.L.R. (4th) 1, 188 N.R. 1, 24 C.L.R. (2d)
131, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, J.E. 95-1945, EYB 1995-67967

within its competence rather than outside it. Faced with the choice of construing the provincial legislation in
a way which would cause it to invade the federal sphere, thereby attracting the doctrine of paramountcy, or
construing it in accordance with the presumption of constitutionality, I prefer the latter course. I believe also
that it accords better with the more recent authorities on the scope of the paramountcy doctrine.

138 In Québec (Commission de la santé et de la sécurité du travail) c. Banque fédérale de développement,
supra, this Court found that, where a secured creditor took advantage of s. 49(2) of the Bankruptcy Act, R.S.C.
1970, c. B-3, and liquidated his security outside the bankruptcy proceedings, the property constituting the secur-
ity was still property of the bankrupt and the order of payment of creditors from the proceeds of the sale of the
security was to be determined by the priorities specified in the Bankruptcy Act and not by the provisions of pro-
vincial law governing the order of collocation. Writing for the Court, Lamer J. (as he then was) stated at p. 1071:

In any event, I feel that the decisions in Re Bourgault and Deloitte are conclusive as to the fate of the ap-
peal. These cases stand for the following proposition: in a bankruptcy matter, it is the Bankruptcy Act which
must be applied. If a bankruptcy occurs, the order of priority is determined by the ranking in s. 107 of the
Act, and any debt mentioned in that provision must therefore be given the specified priority.

Lamer J. went on to note that as provincial statutes cannot affect the priorities created by the federal statute, con-
sistency in the order of priority in bankruptcy situations is ensured from one province to another.

139 Finally, in British Columbia v. Henfrey Samson Belair Ltd., supra, this Court reiterated its position in
the three previous cases, holding that a deemed statutory trust created by s. 18(1) of the British Columbia Social
Service Tax Act, R.S.B.C. 1979, c. 388, over all amounts collected as taxes under the Act could not give the
province priority over other creditors under the Bankruptcy Act, R.S.C. 1970, c. B-3. The issue was whether the
deemed statutory trust could qualify as a trust within s. 47(a) of the Bankruptcy Act so as to exclude the amounts
so held from the property of the bankrupt and instead require them to be given entirely to the provincial govern-
ment. McLachlin J., writing for the majority, held at p. 33 that:

To interpret s. 47(a) as applying not only to trusts as defined by the general law, but to statutory trusts cre-
ated by the provinces lacking the common law attributes of trusts, would be to permit the provinces to cre-
ate their own priorities under the Bankruptcy Act and to invite a differential scheme of distribution on bank-
ruptcy from province to province.

140 In Belair, no common law trust was found since the monies in the impugned trust had been mixed with
other monies. Consequently, the s. 47(a) definition of trust was not triggered. However, the important point to
be taken from Belair is that if the province were to have drafted its tax collection legislation in a way that cre-
ated a valid trust under the terms of the Bankruptcy Act, that money would have been excluded from the prop-
erty of the bankrupt. From another perspective, the province would be able to affect the outcome of the bank-
ruptcy; yet, because it would not have altered the priorities of distribution, the legislation would have survived
paramountcy analysis. In Belair, Cory J. dissented regarding the applicability of the questions of law to the spe-
cific facts at hand, holding that a valid trust was created and that there was no conflict between the provincial
and federal legislation since the Bankruptcy Act specifically gave priority to a trust.

141 In my view, the quartet has given rise to two interpretations. One is broad, the other narrow.

142 The respondents in the instant appeal advocate the broad interpretation, according to which any time
provincial law affects the final result of a bankruptcy, the province is improperly attempting to alter the priorit-
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ies of distribution. The Attorney General for Saskatchewan refers to this as the "bottom line" approach. Under
such an approach, s. 133, since it affects the end result of the bankruptcy process, would be deemed invalid.

143 The appellants, on the other hand, advocate a narrower interpretation: the quartet precludes a province
only from altering the position of a creditor vis-à-vis the other creditors claiming from the same estate within the
scheme of distribution created by s. 136(1). In other words, the only thing the province cannot do is "jump the
queue" set up by Parliament. Consequently, in order to impugn a provincial law affecting the bankruptcy pro-
cess, there must be an attempt to reallocate the priority scheme by directly creating interests in the property of
the bankrupt.

144 In my opinion, the second interpretation is the correct one. The quartet stands for the position that only
those provincial laws which directly improve the priority of a claim upon the actual property of the bankrupt
over that accorded by the Bankruptcy Act are inoperative. This accords with the facts of the cases in the quartet.
In each case, the provincial governments endeavoured to change the priorities of preferred creditors in s. 136(1)
by elevating a lower ranked claim to a higher rank. In Re Bourgault and Belair, the province attempted to
"queue jump" claims of the Crown ranked last by s. 136(1)(j) by declaring such debts to be "privileges" (Re
Bourgault) or deeming them to be "trust money" and hence outside the distribution scheme (Belair). In Deloitte,
the province attempted to elevate its claim through a proposed security interest and, finally, in F.B.D.B., the
province once again endeavoured to use the mechanism of a privilege/lien.

145 In many ways, the broad approach propounded by the respondents would produce unacceptable results
since it risks nullifying the broad array of provincial legislation underpinning the Bankruptcy Act. I am sensitive
to the arguments by the Saskatchewan Attorney General that provincial legislation is deeply involved in determ-
ining the priority, registration, and amount of indebtedness in the bankruptcy process. In fact, the proprietary
and contractual rights that are regulated by the bankruptcy process are usually created by virtue of provincial
law. All of these enactments somehow affect the "bottom line".

146 For example, provincial personal property security legislation establishes security interests (such as that
relied upon by the Bank of Montreal in the instant appeal) that create secured creditors and validate claims
against the estate of the bankrupt. Of similar import is builders' and mechanics' lien legislation that has been
held to be constitutionally valid in TransGas Ltd. v. Mid-Plains Contractors Ltd., [1994] 3 S.C.R. 753; see also
Ecarnot (Trustee of) v. Western Credit Union Ltd. (1991), 7 C.B.R. (3d) 207 (Sask. C.A.), John M.M. Troup Ltd.
v. Royal Bank, [1962] S.C.R. 487 at p.494, per Judson J.

147 Other valid provincial legislation invariably affecting the "bottom line" includes: consumer protection
and warranties legis lation; land titles statutes; sale of goods laws; and a further array of specific statutes such as
The Saskatchewan Farm Security Act, S.S. 1988-89, c. S-17.1, s. 44 (protecting and exempting farmland and
farm equipment from the property of the bankrupt's estate), the Forest Act, R.S.B.C. 1979, c. 140, s. 142, and the
Employment Standards Act, S.B.C. 1980, c. 10, s. 19.

148 The fact that federal bankruptcy legislation is often contingent on provincial initiatives in the area of
property and civil rights has been noted by Professor Hogg (Constitutional Law of Canada (3rd. ed., 1992), at p.
639):

The term "secured creditor" is defined [in federal bankruptcy legislation] ... in terms so general that the
validity and effect of "a mortgage, pledge, charge, lien or privilege" is left to be determined under provincial
law relating to secured transactions. For example, if a creditor claims to hold a first mortgage on land in
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Ontario, the trustee in bankruptcy ... will look to Ontario's law of mortgages to determine whether the cred-
itor is indeed a secured creditor and, if so, the extent to which the creditor can resort to the land in priority
to all other creditors. In this way, provincial law has a profound, albeit indirect, effect on the distribution of
the bankrupt's assets. (Emphasis mine.)

To my mind, there is nothing inherently undesirable about this interplay between federal and provincial statutory
initiatives in the regulation of the bankruptcy process.

149 The Alberta Court of Appeal has, for its part, also demonstrated a reluctance to invalidate provincial le-
gislation which simply touches upon bankruptcy proceedings. In Panamericana de Bienes y Servicios S.A. v.
Northern Badger Oil & Gas Ltd., [1991] 5 W.W.R. 577, the issue before the court was whether the Bankruptcy
Act prevented a court-appointed receiver-manager of an insolvent and bankrupt oil company from complying
with an order requiring that receiver-manager, in the interests of environmental integrity, carry out proper aban-
donment procedures on seven suspended oil wells. That work would be done at the expense of the secured cred-
itors' entitlement under the Bankruptcy Act. At p. 599, Laycraft C.J.A. held for the court:

In my view, there is no ... direct conflict in this case. The Alberta legislation regulating oil and gas wells in
this province is a statute of general application within a valid provincial power. It is general law regulating
the operation of oil and gas wells, and safe practices relating to them, for the protection of the public. It is
not aimed at subversion of the scheme of distribution under the Bankruptcy Act although it may incidentally
affect that distribution in some cases. It does so, not by a direct conflict in operation, but because compli-
ance by the receiver with the general law means less money will be available for distribution.

Northern Badger thus echoes the proposition that provincial laws of general application continue to apply in
bankruptcy even though they may incidentally alter the amount of proceeds available in the bankrupt's estate for
distribution.

150 Provincial law plays a critical role in defining both the number and type of participants in the bank-
ruptcy process and the size of the bankrupt's estate. A number of this Court's decisions have emphasized the
value of standardizing bankruptcy priorities across the country. But it is important to remember that a bank-
ruptcy priority is a category. The precise content of that category can and does vary to some extent from one
province to the next. It seems to me that s. 72(1) of the Bankruptcy Act is an example of the recognition of pro-
vincial diversity. Section 72(1) reads as follows:

72. (1) The provisions of this Act shall not be deemed to abrogate or supersede the substantive provisions of
any other law or statute relating to property and civil rights that are not in conflict with this Act, and the
trustee is entitled to avail himself of all rights and remedies provided by that law or statute as supplementary
to and in addition to the rights and remedies provided by this Act.

151 Because the federal legislation already contemplates that provincial law will impact upon the bank-
ruptcy process, the respondents must do more than simply show that s. 133 has an effect on a particular bank-
ruptcy. Indeed, in Robinson v. Countrywide Factors Ltd. (1977), [1978] 1 S.C.R. 753, Beetz J., commenting on
the precursor to s. 72(1) [s. 50(6)], wrote (at pp. 808-809):

... I am of the view that s. 50, subs. (6) of the Bankruptcy Act [R.S.C. 1970, c. B-3], provides a clear indica-
tion that Parliament, far from intending to depart from the rule of operational conflict, did in fact aim at the
highest possible degree of legal integration of federal and provincial laws ... (Emphasis added.)
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152 I conclude that within the context of the bankruptcy process judicial authority and common sense milit-
ate in favour of a guarded approach to invalidation under the paramountcy doctrine. When this analysis is ap-
plied to the case at bar, it obliges the respondents, in order to prevail, to demonstrate that s. 133 of the impugned
provincial Act actually reorders the federally established priority scheme with regard to the property of the
bankrupt Metal Fab by directly creating interests therein. I now turn to this issue.

D. Application of the Law to s. 133 of the Saskatchewan Workers' Compensation Act

(i) Validity of s. 133(1)

153 I reproduce s. 133(1), with its important portion underscored:

133. — (1) Where a person, whether carrying on an industry included under this Act or not, in this section
referred to as the principal, contracts with any other person, in this section referred to as the contractor, for
the execution by or under the contractor of the whole or any part of any work for the principal, it is the duty
of the principal to ensure that any sum that the contractor or any subcontractor is liable to contribute to the
fund is paid and, where the principal fails to do so and the sum is not paid, he is personally liable to pay that
sum to the board. (Emphasis added.)

154 In my opinion, s. 133(1) has nothing to do with the property of the bankrupt. It creates a strict in perso-
nam obligation from the principal owing to the Board. The property of the principal is in no way subject to the
Bankruptcy Act. The bankrupt is not even involved: there is no concern for the specific monies held by Husky
for Metal Fab or owing by Husky to Metal Fab. The provision simply creates a third party guarantee by the prin-
cipal that the contractor will pay its debts to the Board.

155 The respondent Husky alleges that, regardless of the fact that s. 133(1) does not involve the property of
the bankrupt, it remains in operational conflict with the Bankruptcy Act since it may have the effect of allowing
the Workers' Compensation Board to recover more money for the Injury Fund than it likely could have done by
proving a claim in bankruptcy and relying on s. 136. It is suggested that s. 133 permits the Board to jump from
eighth place (under s. 136(1)(h) of the Bankruptcy Act) to first, thereby circumventing the priorities in bank- ruptcy.

156 In response, I note that s. 133(1) only alters the Board's recovery by permitting it to recover from a non-
bankrupt third party. There is no direct conflict within the meaning of the quartet or of paramountcy doctrine
more generally between s. 133(1) and the Bankruptcy Act. There is nothing in the Bankruptcy Act which pre-
cludes any creditor, even if specifically mentioned in s. 136, from pursuing its remedies against a third-party as
well as or instead of proving a claim in bankruptcy, although double recovery would certainly be frowned upon.

157 The Attorney General for Saskatchewan takes this analysis one step further by suggesting two common-
place and intuitively reasonable examples of situations in which third-party liability operates in concordance
with a bankruptcy: a situation involving a personal guarantee by a third party, and a plaintiff's claim in an action
for negligence against two co-defendants. The Attorney General reasons as follows:

(a) A lender may loan money on the condition of receiving a personal guarantee from a third party. If the
borrower goes bankrupt, the lender has every right to pursue the third party under the guarantee, and may
recover the full amount owing. The lender then will have "advanced its position rather dramatically", com-
pared to what it could have received through the bankruptcy process. The net result is a "clear advantage" to
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the lender, who "has managed to assure payment of its claim and leave it to the [third party guarantor] to
struggle for repayment under the Act," probably as an unsecured creditor of the bankrupt

(b) In the claim of a plaintiff in an action for negligence against two co-defendants, if the plaintiff's claim
succeeds there is a judgment owing against the two defendants. The two defendants are jointly and severally
liable for the judgment. If one defendant goes bankrupt, the plaintiff is fully entitled to proceed against the
other defendant for the full amount of the judgment, and ignore the bankruptcy process entirely. Again, the
net result is a "clear advantage" to the plaintiff, authorized by provincial statute: Contributory Negligence
Act, R.S.S. 1978, c. C-31, s. 3(2).

158 In this case, we are not really dealing with the debt of Metal Fab any more. The legislation has validly
created two debts that, although interconnected, are independent: the debt from Husky to the Board as surety of
the Injury Fund, and then the debt of Metal Fab to Husky for the sums paid by the latter for the delinquency of
the former. There is a great difference between altering the priorities under the Bankruptcy Act and statutorily
empowering the Board to seek relief from more than one creditor.

159 I do not accept the respondents' submission, supported by Wakeling J.A. on appeal, that the F.B.D.B.
case extended the "no interference" principle to the relationship between a creditor and a third-party to the bank-
ruptcy. The F.B.D.B. decision involved a bank seizing the property of Structal Inc. pursuant to a security agree-
ment. Subsequent to this seizure, Structal made an assignment in bankruptcy. The Workers' Compensation
Board of Québec then tried to claim a priority interest in the seized property by relying on a provision of the
workers' compensation legislation which stipulated that assessments for which the employer Structal was liable
amounted to a privileged claim on all the property of the employer. This Court, noting that the property in ques-
tion was still part of the estate of the bankrupt, deemed the Québec WCB's order to amount to a reordering of the
bankruptcy priorities. On this point, Lamer J., held at pp. 1066-67:

In this Court [the Workers' Compensation Board] argued, inter alia, that the order of priority set out in ...
the Bankruptcy Act is not applicable, as the immovable in Royal Trust's possession at the time of the bank-
ruptcy was not part of the estate which passed to the trustee in bankruptcy ...

With respect, I cannot accept this reasoning. The immovable, encumbered to [F.B.D.B.] and seized by the
trustee, is part of the "property of a bankrupt" mentioned in ... the Bankruptcy Act. [Emphasis added.]

160 Regarding the proper interpretation of the F.B.D.B. decision, I agree with the following submissions by
the Attorney General for British Columbia and the appellant Board, respectively:

[In F.B.D.B.] the parties in question were seeking to realize, albeit outside of the bankruptcy proceedings,
against property of the bankrupt. But that property was nevertheless subject to the Act and so, therefore,
were the creditors who sought to realize against it. Accordingly, the Federal Business Development Bank
decision does not purport to extend the scheme of priorities of proven claims under the Bankruptcy Act to
recovery of the underlying indebtedness from a third party.

That [F.B.D.B.] analysis does not take the cases "one step further" and apply [them] to parties or property
not involved in bankruptcy. To the contrary, it specifically involves a situation where provincial legislation
directly creates an interest in the property of the bankrupt. This is very different from the situation involved
in this case where Husky's liability under s. 133(1) ... is strictly personal and involves no claim whatsoever
against either Metal Fab or the property of Metal Fab. Accordingly, it is submitted that the reasoning of the
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Court of Appeal is a significant and unwarranted extension of the principles established by the leading cases.

161 Section 133(1) does not involve property that is related to or part of the estate of the bankrupt and it is
consequently not in operational conflict with the bankruptcy scheme. I am strengthened in this conclusion by the
decision of the Ontario Court of Appeal in Stevens, supra, and the case of Re French River Contracting Co.,
[1937] O.W.N. 665. In fact, I prefer the Stevens approach over that of both the Saskatchewan Court of Appeal in
its decision in the case at bar and the Saskatchewan Court of Queen's Bench in Serdula Construction Manage-
ment Inc. v. Saskatchewan (Workers' Compensation Board), supra, per Lawton J.

162 In Stevens, supra, at p. 748, Grange J.A. held:

The principle is simple. The money owing under s. 9(3) [Ontario equivalent to s. 133(1)] is not property of
the bankrupt and never comes into the hands of the trustee.

163 The Bank of Montreal submits that Stevens can be distinguished on the facts. Its argument revolves
around the observation that in Stevens there was a trustee overseeing a group of unsecured creditors. On the oth-
er hand, in the case at bar, there has been an assignment to a secured creditor and the set-off would deplete the
funds normally accruing to this secured creditor. I agree that this difference is noteworthy. However, I am not
convinced that this difference is sufficient to undermine the persuasive authority of the Stevens decision. The
Stevens court did not mention that the absence of secured creditors affected in any way its decision to uphold the
validity of the impugned provision.

164 In sum, s. 136(1)(h) encompasses a claim against the property of the bankrupt. The Board claim under
s. 133(1) targets a solvent principal. The two provisions are co-extensive, not mutually exclusive. Use of s.
133(1) does not displace s. 136(1)(h); it complements it.

165 In closing, although I find there to be no conflict between s. 133(1) and the Bankruptcy Act, I posit that,
even if there were to be some element of conflict, this must be evaluated in light of the fact that the provincial
legislation is intra vires. Legislation that is intra vires is permitted to have an incidental and ancillary effect on a
federal sphere. I would emphasize again that this Court has traditionally declined to invoke the paramountcy
doctrine in the absence of actual operational conflict. I am uncomfortable with the "water-tight" approach to fed-
eral bankruptcy legislation propounded by the respondents. To interpret the quartet as requiring the invalidation
of provincial laws which have any effect on the bankruptcy process is to undermine the theory of co-operative
federalism upon which (particularly post-war) Canada has been built. In Deloitte, supra, at pp. 807-808, Wilson
J. recognized it to be appropriate to adopt as narrow a definition of operational conflict as possible in order to al-
low each level of government as much area of activity as possible within its respective sphere of authority.

166 On a related note, a rather weak argument has been made to the effect that s. 133(1) is inoperative
simply because it increases the total amount of the claims being made by creditors. I would respond that even if
this were true on the facts, many pieces of provincial legislation achieve precisely the same goal. In fact, as dis-
cussed earlier, most claims against a bankrupt's estate are grounded in provincial legislation; I do not see why
the Workers' Compensation Act should be impugned because it may add a creditor to the list, when nearly all of
the other creditors will have been added by virtue of other provincial statutes. Neither increasing the number of
claims made nor decreasing the amount of assets in the estate is activity necessarily commensurate with altering
the priorities of distribution among the creditors.
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167 To this end, a principal's liability under s. 133(1) is not extinguished by the bankruptcy of the contract- or.

(ii) The Validity of s. 133(3)

168 I find s. 133(1) to be constitutionally valid but because I believe (for reasons outlined infra) that the
components of s. 133 are severable, I must evaluate s. 133(3) separately. As mentioned earlier, this provision en-
gages a more direct interference with the bankruptcy scheme since it is the actual property of the bankrupt that is
involved in the restitutionary claim launched by the principal. It constitutes, to my mind, the only linkage
between the property of the principal and the estate of the bankrupt contractor. Section 133(3) reads as follows:

(3) Where the principal is liable to make payment to the board under subsection (1), he is entitled to be in-
demnified by any person who should have made payment and is entitled to withhold, out of any indebted-
ness due to that person, a sufficient amount in respect of that indemnity.

169 Before proceeding any further, I believe it necessary to subdivide s. 133(3) into two parts because the
provision enshrines two different remedies: that of set-off as well as that of indemnification. Clearly, set-off is
the more intrusive of the two since it permits the principal to stand first in the priority scheme by taking away
the property of the bankrupt before it enters the estate. As to indemnification, any such claim by the principal
might have but an ancillary effect on the estate of the bankrupt since it only permits the principal to join the
ranks of the unsecured creditors. On this latter point, I note that it has been submitted that s. 136(1)(h) might
cover the amount owing to the principal; if so, then the principal would rank well above the unsecured creditors.
Although it is not necessary to decide this issue, I shall simply assume that s. 136(1)(h) does not have such a
wide ambit.

170 As will soon become evident, this sub-dividing of s. 133(3) is important: given that paramountcy doc-
trine operates to invalidate only to the extent of the operational conflict, it could be that because of their varying
effects, the "set-off" claim could be struck while the indemnification claim remains operational: Robinson,
supra, at p. 808; Vapor Canada Ltd. v. MacDonald, [1977] 2 S.C.R. 134; Hogg, at p. 434.

171 However, at this point in the analysis we come to s. 97(3) of the Bankruptcy Act. Neither claim will be
invalid if s. 97(3) of the Bankruptcy Act can be interpreted in a way that will reconcile the priority scheme of the
Act with the common law of set-off (and, implicitly, of indemnification) and if the claims embodied in s. 133(3)
can be found to be merely reflective of those common law causes of action. Section 97(3), which provides that
the law of set-off is to persist in bankruptcy, reads as follows:

(3) The law of set-off applies to all claims made against the estate of the bankrupt and also to all actions in-
stituted by the trustee for the recovery of debts due to the bankrupt in the same manner and to the same ex-
tent as if the bankrupt were plaintiff or defendant, as the case may be, except in so far as any claim for set-
off is affected by the provisions of this Act respecting frauds or fraudulent preferences. (emphasis mine)

172 Section 97(3) thus specifically envisions that there will be cases where money owing to the bankrupt
will not enter the bankrupt's estate because it will have been set off against a debt owed by the bankrupt to that
individual. As Grange J.A. noted in Stevens (at p. 748), the money comes to the Board by virtue of the Workers'
Compensation Act: "it is the Bankruptcy Act itself and not the provincial legislation that recognizes rights of set-
off". I note in passing that the right of set-off in s. 97(3) includes both legal and equitable set-off: Houlden and
Morawetz, Bankruptcy Law of Canada (3d ed.) at pp. 4-90 and 4-91. This Court has recognized that legal set-off
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does not operate within the context of an assignment since that assignment destroys the mutuality of the cross-
obligations between the parties: Telford v. Holt, [1987] 2 S.C.R. 193. In the case at bar, Metal Fab assigned its
book debts to the Bank, thereby presumptively eliminating the availability of legal set-off. To this end, my focus
shall be limited to equitable set-off.

173 The fundamental question at this juncture is whether s. 133(3) is merely declaratory of the rights to set-
off and indemnification that existed at equity. If s. 133(3) creates no new rights of set-off and merely confirms
the availability of traditional equitable set-off, it is consistent with the Bankruptcy Act. In this regard, I rely on
the Belair case. In Belair, McLachlin J. suggested (at pp. 34-35) that if the statutory device (in that case a trust)
shared the characteristics of its common law counterpart, the former would be compatible with the Bankruptcy
Act even if it affected the distribution scheme. On the other hand, if the statutory device was wider in scope than
that available at law or equity, there would be conflict and the device would need to be declared a nullity. In Be-
lair, the Court found that the statutory trust shared none of the characteristics of a trust established under the
general principles of law; accordingly, it was susceptible to invalidation on the ground of interference with the
order of priorities. In this regard (and as shall become evident infra), Belair is distinguishable from the case at
bar. No "deeming" is necessary to bring Husky within the four corners of the "law of set-off" as that term is used
in s. 97(3).

174 I note that set-off operated within the bankruptcy context as early as the time of Elizabeth I. The first
specific statutory set-off clause was codified in a 1705 statute: Wood, English and International Set-Off, at p.
282. The rationale behind the use of set-off in the bankruptcy context is aptly summarized by Fletcher Moulton
L.J. in Lister v. Hooson, [1908] 1 K.B. 174 (C.A.), at p. 178:

The right of set-off in bankruptcy has been dealt with by various statutes, but takes its origin from the fact
that the jurisdiction in bankruptcy was from the first an equitable jurisdiction. The successive statutory for-
mulations of the consequence of this principle, embodied in the clauses as to mutual credit, dealings &c.,
have never altered this fundamental principle, and, speaking for myself, I cannot see any ground why in the
present instance the injustice should be perpetrated of making a person who in the balance is not a debtor to
the estate pay in full the sum due to the estate and receive only a dividend on the sums due from the estate.

175 In my opinion, s. 133(3) is duplicative of the law of equitable set-off as delineated by this Court in
Telford, supra, and confers a right that does not go beyond what would be ordinarily available at law or equity.
Moreover, under s. 92(13) of the Constitution Act, 1867, a province has the competence to codify legal and
equitable rules related to set-off. Ostensibly, the motivation behind the codification of these rules in s. 133(3) is
to facilitate recovery by principals, many of whom would be more familiar with the terms of a statute than the
intricacies of the common law.

176 Regarding the declaratory nature of Husky's claim against the now assigned estate of the bankrupt, I
note that, absent s. 133(3), such a claim would exist according to the law of restitution or the law of contract. In
terms of restitution, it is settled that a person may claim for recoupment or reimbursement of monies expended
by him under compulsion of law if the effect of such a payment is to discharge the liability of another. In other
words, A will be allowed to recover from B by way of set-off where A has been required to make a payment to
C on B's behalf. I am supported in this conclusion by the following passage cited from Moule v. Garrett (1872),
L.R. 7 Exch. 101 at p. 104:

Where the plaintiff has been compelled by law to pay, or, being compellable by law, has paid money which
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the defendant was ultimately liable to pay, so that the latter obtains the benefit of the payment by the dis-
charge of his liability; under such circumstances the defendant is held indebted to the plaintiff in the amount.

177 This point was addressed in a more detailed manner in the decision of Lord Wright M.R. in Brooks
Wharf & Bull Wharf Ltd. v. Goodman Brothers, [1937] 1 K.B. 534 (C.A.), at p. 544:

The essence of the rule is that there is a liability for the same debt resting on the plaintiff and the defendant
and the plaintiff has been legally compelled to pay, but the defendant gets the benefit of the payment, be-
cause his debt is discharged either entirely or pro tanto, whereas the defendant is primarily liable to pay as
between himself and the plaintiff. The case is analogous to that of a payment by a surety which has the ef-
fect of discharging the principal's debt and which, therefore, gives a right of indemnity against the principal
. (Emphasis added.)

178 In the case at bar (assuming that the order was validly made and limited to the liabilities arising from
Metal Fab's work for Husky), Husky is eligible for set-off since Husky's liability to pay arose only as a con-
sequence of Metal Fab's default regarding its requirement to make payments to the Injury Fund. Payment by
Husky would have the obvious effect of releasing Metal Fab of its liability to the Board. Thus, in light of the
fact that Husky is under a clear legal obligation to make the payments in question, it follows that this is a cir-
cumstance where Husky is entitled to seek restitution from Metal Fab. In this connection, the Workers' Com-
pensation Board of British Columbia points out that the B.C. legislation does not include an explicit recognition
of set-off, but still the B.C. courts appear to have read it in according to the general principles of restitution.

179 The second ground for set-off independent of s. 133(3) arises from the contractual relationship between
Metal Fab and Husky. The contracts binding the parties, in cls. 12.01 and 13.01, oblige the contractor to "com-
ply with all laws" and indemnify the principal from any expense arising from the "negligent performance, pur-
ported performance or non-performance of the Contract" by the contractors. Given this language, Metal Fab's
failure to pay amounts owing to the Board constituted a breach of its contractual obligations to Husky. An in-
demnification claim rises concomitantly. This claim stands apart from s. 133(3).

180 It is submitted that the fact that the property of the bankrupt has been assigned to the Bank and, thus,
that the debt is no longer technically owed to Metal Fab but to the Bank of Montreal, militates against a finding
that the law of set-off applies in this case. I disagree. Equitable set-off (unlike legal set-off) can operate within
the context of an assignment, even of book debts: Telford, supra, at pp. 206-209, affirming Newfoundland Gov-
ernment v. Newfoundland Railway Co. (1888), 13 App. Cas. 199 (P.C.). The only prerequisite to set-off against
the assignee is that the claim against the assignee is to arise out of the same contract or series of events which
gave rise to the original claim or be closely connected with that contract or series of events. As noted by Wilson
J. in Telford, supra, at p. 211:

... cases involving [set-off] debts that arise from the same contract or closely inter-related contracts form an
exception to the general rule. In these cases a debt arising out of the contract or closely interrelated con-
tracts may be set-off against the assignee even if the debt accrues after the notice of the assignment.

181 In Telford, the two debts arose out of a land-swap. The Telfords and Canadian Stanley Development
Ltd. exchanged lands of equal value, each paying the other a different cash sum and each taking back a first
mortgage or a second mortgage. The end result of the transaction was that on closing Canadian Stanley would
pay the Telfords $50,000 which the Telfords would use for the purpose of financing the construction of a resid-
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ence on their new land. Five days prior to the closing of its deal with the Telfords, Canadian Stanley assigned its
mortgage to the Holts to secure the balance of the purchase price on a piece of land the Holts had sold to Cana-
dian Stanley, but failed to notify the Telfords about this assignment before the transaction with them was closed.
The Telfords later agreed to a postponement of the Canadian Stanley mortgage resulting in the priority of that
mortgage moving from second to third place on title. The Telfords only learned about Canadian Stanley's assign-
ment after trying to tender their first payment on the mortgage. They then indicated that a court application for a
discharge of the mortgage would be made. Shortly thereafter, the Holts demanded the payment then due
($50,000 plus interest, for a total of $50,886.60) and filed a statement of claim against the Telfords for the entire
amount owing (this being $150,000, independent of the amount owing on the mortgage). This claim was based
upon a clause in the Telford mortgage which provided that upon default of any payment of the principal the
whole amount would become payable. After receiving notice of the Holts' statement of claim, the Telfords paid
the $50,886.60 into court and then counter-claimed for a discharge of the mortgage, alleging that they had the
right to set off the debt owed to them by Canadian Stanley against the assignee Holts' claim.

182 Wilson J. permitted the Telfords to use of the doctrine of equitable set-off. It was duly noted that the
debts did not accrue until after the assignment. However, Wilson J. did find that equitable set-off could operate
since the debts were so closely connected that it would have been unfair to enforce one without allowing the set-
ting off of the other.

183 The specific assignment and the specific bankruptcy extant in the case at bar satisfy the Telford test. I
note that the debt from Metal Fab to Husky accrued on the date of the demand to Husky by the Board (March
16, 1992). This was four days after Husky was given notice of the assignment to the Bank yet before the occur-
rence of the actual assignment. However, the Telford test is met since Husky's indemnity claim arose out of the
very contracts pursuant to which funds are now owing to the Bank of Montreal; in fact, Husky has a direct in-
terest in the bankrupt's property which, by force of the assignment, is now held by the Bank. Moreover, the nex-
us between the amounts Husky seeks to set off and the assigned debt can be said to be more direct than it has
been in other cases where equitable set-off has been allowed: Hanak v. Green, [1958] 2 All E.R. 141 (C.A.); Co-
ba Industries Ltd. v. Millie's Holdings (Canada) Ltd., [1985] 6 W.W.R. 14 (B.C. C.A.); Federal Commerce &
Navigation Ltd. v. Molena Alpha Inc.; "Nanfri" (The); "Benfri" (The); "Lorfri" (The), [1978] 3 All E.R. 1066,
affirmed [1979] A.C. 757 (H.L.).

184 The cause of action specifically contemplated by Husky (i.e., a principal seeking restitution from an as-
signee for book debts from a assignor whose delinquency prompted the principal's liability in the first place) is
of a sufficiently interconnected nexus so as to fit the "closeness" criteria mandated by the Telford test. This is
especially the case when the assignee knew about the outstanding debts before receiving assignment of the es-
tate. I am not persuaded by the Bank's submission that equitable set-off is not available because the right to in-
demnification did not arise under the contract. This analysis ignores the essential characterization of the debts.
The basis of the indemnification in the appeal at bar is the debt paid by Husky on behalf of Metal Fab which re-
lated to the contracts signed between those two parties. Furthermore, according Husky the ability to set off also
fulfils what is likely the principal raison d'être of the doctrine of equitable set-off in the first place, namely the
promotion of fairness.

185 Lord Denning, in the Federal Commerce case, remarks at p. 1078 (C.A.):

We have to ask ourselves: what should we do now so as to ensure fair dealing between the parties ... This
question must be asked in each case as it arises for decision ...
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186 I recognize that, in the appeal at bar, Husky is liable under the terms of s. 133(1). Moreover, s. 133(1)
entrenches an absolute liability standard in order to create joint and several responsibility among all employers
for the sums that one of them has left unpaid. The question then arises why it would remain "fair" to allow
Husky to, in the end, escape the effects of this liability by permitting all of the unpaid dues to flow from the es-
tate of the insolvent bankrupt, to the detriment of the other creditors.

187 My response is twofold: (1) although s. 133 renders the principal and the contractor jointly and sever-
ally liable to the Board, as between the principal and contractor it is clear that the primary liability reposes with
the contractor and, consequently, the solicitation of contribution for payments made on behalf of that contractor
by the principal is consonant with commercial fairness; and (2) Husky's insistence that the contract contain
terms obliging Metal Fab to make the payments to the Board and its decision to hold-back funds (this being a
standard industry practice), although certainly not relieving it of liability under s. 133, does militate in favour of
a finding that Husky's conduct was such that it would be equitable and fair to allow it the right of set-off.

188 Apart from United Kingdom jurisprudence, the most persuasive authority cited to us on the s. 133(3) is-
sue is the Ontario Court of Appeal's decision in Stevens. Grange J.A., after reviewing the authorities, concluded
that equitable set-off was available to a principal who had become fixed with liability for the contractor's unpaid
debts. He concluded at p. 749:

Whether or not the money was due to the principal before the bankruptcy, it most assuredly "arose out of or
was closely connected with the same contract or series of events."

189 The Bank of Montreal also submits that s. 97(3) is not applicable to a situation where there are secured
creditors who own the funds of the bankrupt. To this end, although s. 97(3) may have been applicable to the
facts in Stevens, it is not so to the case at bar. In response, I note that s. 97(3) deems the law of set-off to operate
in relation to all claims made against the estate of the bankrupt. There is no distinction made regarding the types
of claims. And the Bank is the owner of nothing less and nothing more than the "estate of the bankrupt".

190 I thus find that, since s. 97(3) encapsulates the rights ordinarily available to Husky at equity, s. 133(3)
is fully operative in the case at bar, as well as to all situations in bankruptcy where the principal would fall with-
in the Telford test as I have interpreted it.

(iii) Does the Partial or Total Invalidity of s. 133(3) Render s. 133(1) Inoperative?

191 It is not necessary to consider this issue since I find that subs. (3) is constitutionally valid. However, I
would like to offer certain comments on the interplay between s. 133(1) and (3).

192 It is important to recognize that s. 133(1) does not make the principal's obligation to the Board in any
way contingent upon the principal's ability to obtain indemnity (through set-off or otherwise) under s. 133(3).
There may be many cases in which there is either no indebtedness between the principal and the contractor or in-
sufficient indebtedness to cover the full liability involved. Yet, in either of these situations, s. 133(1) is still fully
applicable. To this end, not only does s. 133(1) operate in isolation of the bankruptcy, it also operates in depend-
ently from s. 133(3). Section 133(1) is the key feature of s. 133 as a whole. It aims at preserving the integrity of
the Injury Fund. Section 133(3) is clearly secondary in this regard. Consequently, I do not accept Husky's argu-
ment that s. 133(1) was intended solely to operate in conjunction with s. 133(3). Although I might be prepared to
find that s. 133(3) and the equitable rights it codifies cannot operate independently from s. 133(1), I have no
doubt that s. 133(1) can operate independently from s. 133(3). The legislature contemplated that s. 133(3) may
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not always be available to assist a principal to recoup sums paid under subs. (1).

193 The argument was raised that s. 133(1) cannot stand alone since, without the accompaniment of s.
133(3), it is a draconian, unreasonable provision tantamount to an expropriation. But the point of the matter is
that, since s. 133(3) is merely declaratory of law and equity, s. 133(1) does not exist without a right to indemni-
fication (or to set-off).

194 If s. 133(3) were invalid and if the law did not incorporate the equitable right of set-off (as discussed
supra), then s. 133(1) would operate to guarantee the Board payment from the principal without a corresponding
restitutionary recourse on behalf of the latter. Although this may seem a difficult burden to bear, in a sense it is
simply the cost of doing business in a context where, for public policy reasons, the yoke of the contractor's de-
linquency is placed on the principal's shoulders instead of those of the workers. Although heavy, this burden, in
my mind, is not draconian. It is partly attenuated by the fact that Husky, as a sophisticated employer, can be
safely assumed to be well-versed in the practice of obtaining clearance certificates to protect itself from princip-
al's liability under s. 133(1). These certificates allow a principal to determine in advance of releasing funds to a
contractor whether that contractor has outstanding indebtedness to the Board. However, even if it created a dra-
conian burden, there is nothing barring the legislature from passing such legislation. The following passage from
La Forest J.A. (as he then was) in Re Estabrooks Pontiac Buick Ltd. (1982), 44 N.B.R. (2d) 201 at p.214, is per-
tinent:

The courts should not ... place themselves in the position of frustrating regulatory schemes or measures ob-
viously intended to reallocate rights and resources simply because they affect vested rights. For legislation
almost invariably affects vested rights.

195 The legislature can even pass expropriation legislation (much more onerous that s. 133(1)) as long as
the language is clear: TransGas Ltd., supra; Manitoba Fisheries Ltd. v. R. (1978), [1979] 1 S.C.R. 101.

196 There are also policy reasons as to why s. 133(1) ought to be viewed as operating independently from s.
133(3). The Workers' Compensation Board of Alberta argues convincingly:

... it is submitted that to not construe section 133(1) ... separately from section 133(3) would allow mischief
to creep into industrial practices. An unscrupulous employer could incorporate a subcontractor to provide all
its labour services. Thereafter if that former employer (now a principal) could not be held liable under sec-
tion 133(1) where the subcontractor is allowed to go into or assigns itself into bankruptcy, the Accident
[Injury] Fund is at risk. Ultimately, if such a practice became widespread, the efficacy of the workers' com-
pensation system could be undermined.

197 In sum, I respectfully disagree with the trial judge's and Court of Appeal's conclusions that s. 133 is to
be treated as an indivisible whole. Although this finding is not necessary to dispose of this appeal, I hope that it
may settle any extant, and preclude any future, confusion regarding the operation of s. 133, as well as its coun-
terparts in the laws of the provinces other than Saskatchewan.

E. Some Residual Issues

198 The view of this Court was principally solicited for the purpose of answering the constitutional ques-
tions. However, several of the parties raise threshold factual issues which were not pleaded at trial which I
should like to address, albeit briefly.
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199 The Bank of Montreal submits that Husky was not liable under s. 133 for payment of Metal Fab's as-
sessments. Husky itself raises a similar issue. This follows, it is alleged, from the following argument: within the
context of s. 133, assessments should relate only to the work done by the delinquent contractor for the impugned
principal. In the case at bar, it is submitted that there is no indication the assessments against Husky were specif-
ic only to the work completed for Husky by Metal Fab; in fact, some affidavit evidence is now tendered to the
contrary. This evidence alleges that the assessment sent to Metal Fab by the Board was not related to any partic-
ular work, but calculated in accordance with an annual payroll estimate supplied by the contractor to the Board.

200 In response, I note that both the trial judge and the appeal judges found that the order under s. 133 had
been validly issued. This finding was not contested in the courts below. Leave was not granted by this Court to
hear this issue. For these reasons, I believe that this issue should not now be heard for the first time. The general
practice of this Court is, given the lack of considered reasons of the courts below, to refuse to consider new mat-
ters raised for the first time, especially where, had the issue actually been raised, the parties may have been in a
position to present relevant evidence and submissions: Vickery v. Nova Scotia (Prothonotary of the Supreme
Court), [1991] 1 S.C.R. 671; R. v. Amway of Canada Ltd., (sub nom. R. v. Amway Corp.) [1989] 1 S.C.R. 21.

201 A far preferable procedure would be to permit this argument to be raised at the new trial that, given the
constitutionality in bankruptcy of s. 133, shall be ordered pursuant to the disposition of the instant appeal. At
that point, evidence can be adduced as to the exact sources of the $246,745.26 allegedly owed by Metal Fab to
the Board. A trial judge, when properly presented with all of the material evidence, will be in a far better posi-
tion to sift through the records and ascertain the true amount of Metal Fab's unpaid contributions for which
Husky could be held liable. Although it could very well be that the extant assessments reveal Husky's true liabil-
ity, at this juncture I am not prepared to make such a finding.

202 However, although not in a position to determine whether the assessments made against Husky by the
Board involved unpaid contributions stemming from work Metal Fab completed for principals other than Husky,
this Court can, as a question of law, determine whether s. 133 could permit the recovery of such amounts. I find
it does not. The liability of the principal is to be limited to the specific work that was completed for it by the de-
linquent contractor.

203 It is unfortunate that the wording of s. 133 in the 1979 version of the statute was amended in an am-
biguous form. In cases of ambiguity, courts are to rely on the principle of statutory interpretation according to
which statutes purporting to pay the debts of one person out of the property of another are to be given a restrict-
ive interpretation: Driedger on the Construction of Statutes (3rd ed.), at p. 370; Homeplan Realty Ltd. v. Avco
Financial Services Realty Ltd., (sub nom. Industrial Relations Board v. Avco Financial Services Realty Ltd.)
[1979] 2 S.C.R. 699.

204 I am further fortified in this regard by the fact that the grandfather of s. 133, s. 9 of the 1910 Workmen's
Compensation Act, limited the principal's liability to the actual work executed for it by the delinquent contractor:
see also s. 11 of the 1928 legislation. In any event, gauging from the submissions made before this Court by the
Appellants and some of the Interveners, such appears to be the practice of the provincial Boards when issuing
notices under s. 133 and its companion provisions. This accords with common sense, as it would appear counter-
intuitive to hold Husky liable for all of Metal Fab's outstanding debts to the Board. Under such a regime, liabil-
ity could be virtually limitless since it might encompass all of the shortfall accruing to the contractor independ-
ent of the particular principal under whose contracts that shortfall actually arose.
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205 However, I note that, although relevant to the amount of the assessment in the appeal at bar, this issue
is not of wide public importance given that the Saskatchewan legislation was once again amended in 1993 (S.S.
1993, c. 63, s. 40) to provide expressly that the liability be limited to the specific work performed. As I see it,
the 1993 amendment supports my conclusion that the liability of the principal be limited to the unpaid funds
arising out of the specific work completed for it since this amendment appears to be intended as a clarification
of the law, not as a substantive change.

206 I also find that limiting s. 133(1) to the debts arising out of the actual work completed for the principal
permits the subsection to operate in tandem with subs. (3). As was discussed supra, subs. (3), in order to be valid
in the bankruptcy context, must be interpreted to permit only set-off to the extent allowed at law or equity. I be-
lieve that the law of set-off would only allow the restitution of the sums paid by the principal to the Board that
actually involved monies that the delinquent contractor was liable to pay by virtue of its nexus with the princip- al.

207 The Workers' Compensation Board and the Bank of Montreal raise a further issue. It is suggested that s.
133(3) does not entitle Husky to indemnify itself out of funds owing to Metal Fab because it received the de-
mand for payment from the Board after it had been notified that Metal Fab had given notice of assignment of
book debts to the Bank of Montreal. There was thus no "indebtedness towards the contractor", but only towards
the assigned party.

208 Again, I note that this issue was not argued fully in the courts below; in fact, no questions were raised
regarding the factual ability of Husky to indemnify itself from the property of the bankrupt. It thus comes as no
surprise that the factual record to which this Court can turn to resolve this question is somewhat bare. I therefore
conclude that this issue should not be decided at this point. It is better left to be determined by a trial court, per-
haps even by fiat. I would suggest, however, that the fact that s. 133(3) is but declaratory of equitable set-off (as
discussed supra), in which set-off can operate after the assignment has occurred, be seriously taken into account
in the eventual disposition of this issue.

209 Husky argues that it did not breach its statutory duty to ensure payment by the contractor under s.
133(1) because it held back certain sums (in excess of the unpaid assessments) and ensured that Metal Fab
would be contractually bound to pay the WCB fund. Until this point in the litigation, it was settled that Husky
was, barring the non-operation of the statute, liable to pay the Board. There is no reason for this Court now to re-
view the findings of the trial and appellate judges in this matter, especially, once again, given the paucity of the
factual record advanced in favour of this proposition.

210 In any event, I note that the duty created by s. 133(1) is not one of due diligence. The statutory lan-
guage has encumbered the principal with absolute liability. Nothing short of actually ensuring payment will dis-
charge the duty. Husky's reading of s. 133(1) ignores the true purpose of the provision, namely the maintenance
of the viability of the Injury Fund through the creation of joint and several liability among employers for the
contributions.

211 Finally, on a related note, it is submitted that once the property passed into the hands of the assigned
Bank, Husky was no longer in any position of control or supervision over Metal Fab. Therefore it no longer op-
erated under the statutory duty to ensure that Metal Fab paid its assessments. For this reason, the ability of the
Board to collect under s. 133(1) could not be invoked. Husky also submits that, were it to encourage the bank-
rupt to pay the amounts due to the Board, it would infringe s. 158 (obligation of a bankrupt to deliver all of the
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property to the trustee) and thereby effectively aid and abet in the commission of an offence contrary to s. 198(a
) of the Bankruptcy Act. I reject this submission. A bankrupt's obligations under s. 158 are necessarily qualified
by other provisions of the Act such as s. 72(1) (allowing interplay with provincial legislation) and s. 97(3)
(recognizing rights of set-off against the bankrupt's estate). There is no operational conflict between ss. 133(1)
and 158(a). I also note that s. 133(1) creates a situation in which, ab initio, the principal is liable for any debt
owed to the Board by the contractor. It does not matter whether, ex post facto, control over the contractor's es-
tate passes into other hands.

VI. Conclusions and Disposition

212 By way of summary, it may be helpful to state my conclusions:

1. There is no conflict between s. 133(1) of the Act and the Bankruptcy Act. Consequently, s. 133(1), al-
though not primarily designed for the bankruptcy context, is applicable and operative if and when the con-
tractor whose delinquency gave rise to the Board's order against the principal files an assignment in bank-
ruptcy.

2. There is no conflict, as the term is understood in paramountcy analysis, between s. 133(3) and the Bank-
ruptcy Act, regardless of whether s. 133(3) is used for purposes of set-off or indemnification from the estate
of the bankrupt. Section 133(3) is declaratory of the equitable right of set-off and indemnification. Such an
equitable right arises upon the facts of this case and is reconcilable with the Bankruptcy Act by virtue of s. 97(3).

3. In terms of constitutional analysis, the simple fact that a provincial undertaking may have an effect upon
a bankruptcy does not necessarily mean that such an undertaking is to be nullified under paramountcy ana-
lysis. Further, the fact that the Board might be able to recover more money as a result of s. 133 does not
mean that this provision is in operational conflict with the Bankruptcy Act. Operational conflict means that
compliance with the provincial statute means offending the federal one. But the two pieces of legislation in-
volved here are complementary.

4. The Court of Appeal erred in law in asserting that the "quartet" of Supreme Court of Canada cases, Bour-
gault, Deloitte, Belair, and F.B.D.B., are to be interpreted as invalidating any provincial law that affects the
outcome of a bankruptcy.

213 I would answer the constitutional questions as follows:

1. Where a contractor as referred to in section 133 of the Workers' Compensation Act, S.S. 1979, c. W-17, is
in bankruptcy and but for the bankruptcy, the principal as referred to in s. 133 would be liable to pay the as-
sessment due by the contractor under the Act, is section 133 of the said Act inoperative or inapplicable in
whole or in part, by reason of being in conflict with the Bankruptcy Act, R.S.C. 1985, c. B-3, and in particu-
lar sections 17(1), 67, 95, 136(1)(h), 148, 158(a) and 198(a) thereof?

No.

2. Was section 133 of the said Act inoperative or inapplicable in the circumstances of this case?

No.
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214 Consequently, I would allow the appeal with costs throughout and set aside the judgment of the Saskat-
chewan Court of Appeal. I would remit the matter to trial in order to determine whether, on the facts of this case,
the Board notice to pay was properly tendered under s. 133(1), whether Husky can (despite the assignment and
the timing of the notice thereof) indemnify itself from the property of the bankrupt, and whether the amounts as-
sessed were actually those which arose out of Metal Fab's work for Husky. If so, then the Board is statutorily en-
titled to recover the unpaid contributions from Husky and Husky, in turn, can set off these amounts from the
hold-backs it has regarding the property of the bankrupt, which has been assigned to the Bank of Montreal. In
the unlikely event of a shortfall between the contributions owing and the amount held back, Husky is entitled to
file a claim for this shortfall as an unsecured creditor, unless it wishes to present legal submissions as to why it
should be able to claim under s. 136(1)(h).

215 After these reasons were prepared, I had the benefit of reading the reasons of my colleague Gonthier J. I
would like to offer a response on certain points. I am uncomfortable with reliance upon secondary sources —
even sources as allegedly succinct and helpful as the article by Roman and Sweatman — for interpretation of
this Court's decisions. I believe that it is preferable to refer directly to the decisions, particularly when I find that
the article in question advances propositions which I find problematic in the so-called "effect" aspect, which I
will now discuss.

216 My understanding of the concept of "effect" in this Court's federalism jurisprudence is that both vires
and paramountcy analyses hinge upon the extent of the effect. "An" effect on a federal sphere is, by itself, insuf-
ficient to invalidate provincial legislation. Rather, there must be a relatively substantial effect (i.e., an effect that
is more than incidental or ancillary). Where this is so, the operational conflict must be express, as I have men-
tioned in these reasons; upon finding such an operational conflict, the provincial legislation will yield to the fed-
eral legislation to the extent of the conflict. In so far as my colleague has introduced some further refinements on
this traditional analysis, dealing with exclusive as opposed to concurrent or overlapping jurisdictions, and invok-
ing a separate concept or doctrine of "applicability" in this context, I, with respect, find this somewhat confus-
ing. In short, it seems to me to confuse the doctrines of vires and paramountcy, as these have been traditionally
understood, and I do not read the Deloitte, Haskins and Bank of Montreal cases as supporting such a departure.

Appeal dismissed.

END OF DOCUMENT
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Ý¸±© Ç±±²¹ Ø±²¹ ª Ý¸±±²¹ Ú¿¸ Î«¾¾»® Ó¿²«º¿½¬±®§ Ô¬¼ ÅïçêïÃ í ß´´ ÛÎ ïïêíô ÅïçêîÃ ßÝ
îðçô ÅïçêîÃ î ÉÔÎ ìíô ÐÝò

Û´´· ª Û³³¿²«»´ øïèéê÷ ï Û¨ Ü ïëéô ÅïèéìóèðÃ ß´´ ÛÎ Î»° ïðèïô Ýßò

Ú·®»¬±²» Ì§®» ¿²¼ Î«¾¾»® Ý± Ô¬¼ ª Ô»©»´´·² ø×²°»½¬±® ±º Ì¿¨»÷ ÅïçëéÃ ï ß´´ ÛÎ ëêïô ÅïçëéÃ

ï ÉÔÎ ìêìô ØÔò

Ú±®¼ ú Ý¿®¬»® Ô¬¼ ª Ó·¼´¿²¼ Þ¿²µ Ô¬¼ øïçéç÷ ïîç ÒÔÖ ëìíô ØÔò

Ú«®²· ø×²°»½¬±® ±º Ì¿¨»÷ ª Ü¿©±² ÅïçèìÃ ï ß´´ ÛÎ ëíðô ÅïçèìÃ ßÝ ìéìô ÅïçèìÃ î ÉÔÎ
îîêô ØÔò

Ù·´º±®¼ Ó±¬±® Ý± Ô¬¼ ª Ø±®²» ÅïçííÃ Ý¸ çíëô ÅïçííÃ ß´´ ÛÎ Î»° ïðçô Ýßò

Ø»´¾§ ª Ó¿¬¬¸»© ÅïèçëÃ ßÝ ìéïô ÅïèçëóçÃ ß´´ ÛÎ Î»° èîïô ØÔò

Ø±»§ô Î»ô »¨ ° Ø±»§ øïçïè÷ èè ÔÖÕÞ îéíô ÜÝò

×ÎÝ ª Ü«µ» ±º É»¬³·²¬»® ÅïçíêÃ ßÝ ïô ÅïçíëÃ ß´´ ÛÎ Î»° îëçô ØÔò

Ö±²» ª Ô·°³¿² ÅïçêîÃ ï ß´´ ÛÎ ììîô ÅïçêîÃ ï ÉÔÎ èíîò

Ô·ª»®°±±´ô Ì¸» øÒ± î÷ ÅïçêðÃ í ß´´ ÛÎ íðéô ÅïçêíÃ Ð êìô ÅïçêðÃ í ÉÔÎ ëçéô Ýßå ®ª¹ ÅïçêðÃ ï

ß´´ ÛÎ ìêëô ÅïçêíÃ Ð êì ÅïçêðÃ î ÉÔÎ ëìïò
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Ó½Û²¬·®» ª Ý®±´»§ Þ®± Ô¬¼ ÅïèçëÃ ßÝ ìëéô ÅïèçëóçÃ ß´´ ÛÎ Î»° èîçô ØÔò

Ó»´¬±²ô Î»ô Ó·´µ ª Ì±©»® ÅïçïèÃ ï Ý¸ íéô ÅïçïêóïéÃ ß´´ ÛÎ Î»° êéîô Ýßò

Ó»®·¼·¿² Ù´±¾¿´ Ú«²¼ Ó¿²¿¹»³»²¬ ß·¿ Ô¬¼ ª Í»½«®·¬·» Ý±³³··±² ÅïççëÃ í ß´´ ÛÎ çïèô
ÅïççëÃ î ßÝ ëððô ÅïççëÃ í ÉÔÎ ìïíô ÐÝò

Ó±ô Î»ô »¨ ° Ø¿´´»¬ ÅïçðëÃ î ÕÞ íðéô ÅïçðìóéÃ ß´´ ÛÎ Î»° éïíô ÜÝò

Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µô Î»ô »¨ ° Û«®±°»¿² Þ¿²µ øïèéï÷ ÔÎ é Ý¸ß°° ççô ÔÖÖò

Ð¿´»¬¬» Í¸±» Ð¬§ Ô¬¼ ª Õ®±¸² øïçíé÷ ëè ÝÔÎ ïô ß«¬ ØÝò
ÅïççêÃ î ß´´ ÛÎ ìíí ¿¬ ìíë

Ð®«¼»²¬·¿´ ß«®¿²½» Ý± Ô¬¼ ª Ò»©³¿² ×²¼«¬®·» Ô¬¼ øÒ± î÷ ÅïçèîÃ ï ß´´ ÛÎ íëìô ÅïçèîÃ Ý¸

îðìô ÅïçèîÃ î ÉÔÎ íïô Ýßò

Í¿´±³±² ª Í¿´±³±² ú Ý± Ô¬¼ô Í¿´±³±² ú Ý± Ô¬¼ ª Í¿´±³±² ÅïèçéÃ ßÝ îîô ÅïèçëóçÃ ß´´ ÛÎ

Î»° ííô ØÔò

Í¿ô Î»ô »¨ ° Ò¿¬·±²¿´ Ð®±ª·²½·¿´ Þ¿²µ ±º Û²¹´¿²¼ ÅïèçêÃ î ÏÞ ïîò

É»´¸ Ü»ª»´±°³»²¬ ß¹»²½§ ª Û¨°±®¬ Ú·²¿²½» Ý± Ô¬¼ ÅïççîÃ ÞÝÔÝ ïìèô Ýßò

É±±´º±² ª Í¬®¿¬¸½´§¼» Î»¹·±²¿´ Ý±«²½·´ ïçéè ÍÔÌ ïëçô ïçéè ÍÝ çðô ØÔò

Cases also cited and referred to in skeleton arguments

Þ®·¬·¸ Û¿¹´» ×²¬»®²¿¬·±²¿´ ß·®´·²» Ô¬¼ ª Ý·» Ò¿¬·±²¿´» ß·® Ú®¿²½» ÅïçéëÃ î ß´´ ÛÎ íçðô ÅïçéëÃ
ï ÉÔÎ éëèô ØÔò

Ý±³°¿²§ô Î» ¿ øÒ± ððîìéð ±º ïçèè÷ô »¨ ° Ò·½¸±´¿ ÅïççïÃ ÞÝÔÝ ìèðô Ý¸ Üå «¾ ²±³ Ò·½¸±´¿
ª Í±«²¼½®¿º¬ Û´»½¬®±²·½ Ô¬¼ ÅïççíÃ ÞÝÔÝ íêðô Ýßò

Ü» Í¿´¿¾»®®§ Î»¿´¬·» Ô¬¼ ª Ó·²·¬»® ±º Ò¿¬·±²¿´ Î»ª»²«» øïçéì÷ ìê ÜÔÎ øí¼÷ ïððô Ý¿² Ú»¼ Ý¬ò
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ÜØÒ Ú±±¼ Ü·¬®·¾«¬±® Ô¬¼ ª Ì±©»® Ø¿³´»¬ Ô±²¼±² Þ±®±«¹¸ ÅïçéêÃ í ß´´ ÛÎ ìêîô ÅïçéêÃ ï
ÉÔÎ èëîô Ýßò

ÚÙ øÚ·´³÷ Ô¬¼ô Î» ÅïçëíÃ ï ß´´ ÛÎ êïëô ÅïçëíÃ ï ÉÔÎ èèíò

Ø±´¼©±®¬¸ øØ¿®±´¼÷ ú Ý± øÉ¿µ»º·»´¼÷ Ô¬¼ ª Ý¿¼¼·» ÅïçëëÃ ï ß´´ ÛÎ éîëô ÅïçëëÃ ï ÉÔÎ íëîô

ØÔò

Î»ª´±² ×²½ ª Ý®·°° ú Ô»» Ô¬¼ ÅïçèðÃ ÚÍÎ èëô Ý¸ Ü ¿²¼ Ýßò

Í½±¬¬·¸ Ý±ó±° É¸±´»¿´» Í±½·»¬§ Ô¬¼ ª Ó»§»® ÅïçëèÃ í ß´´ ÛÎ êêô ÅïçëçÃ ßÝ íîìô ØÔò

Í³·¬¸ Í¬±²» ú Õ²·¹¸¬ Ô¬¼ ª Þ·®³·²¹¸¿³ Ý±®° ÅïçíçÃ ì ß´´ ÛÎ ïïêò

Summons

Þ§ «³³±² ¼¿¬»¼ íï Ö«´§ ïççë Ý¸®·¬±°¸»® Ö±¸² Þ¿®´±©ô ×¿² Ü±«¹´¿ Þ¿®µ»® Þ±²¼ ¿²¼
Ý¸®·¬±°¸»® Ó±®®·ô ¬¸» «°»®ª·±® ±º ¿ ½¸»³» ±º ¿®®¿²¹»³»²¬ ·² ®»°»½¬ ±º Ð±´´§ Ð»½µ

×²¬»®²¿¬·±²¿´ °´½ ø·² ¿¼³·²·¬®¿¬·±²÷ øÐÐ×÷ô ±«¹¸¬ ¼·®»½¬·±² «²¼»® ¬¸» ½¸»³» ·² ®»´¿¬·±² ¬±
¬¸» ²±¬·½» ±º ½´¿·³ ±º ¬¸» ®»°±²¼»²¬ô Ð±´´§ Ð»½µ ×²¬»®²¿¬·±²¿´ Ú·²¿²½» Ô¬¼ øÐÐ×Ú÷ ø¿

«¾·¼·¿®§ ±º ÐÐ×ô ·²½±®°±®¿¬»¼ ·² ¬¸» Ý¿§³¿² ×´¿²¼÷ ¿²¼ ¬¸» ½´¿·³ ±º ß®¿¾ Þ¿²µ·²¹
Ý±®°±®¿¬·±²óÜ¿« ú Ý± Ù³¾Øô ¿°°±·²¬»¼ ¾§ ¬¸» ½±«®¬ ±² ï ß«¹«¬ ïççë ¬± ®»°®»»²¬ ¿

²«³¾»® ±º ¾¿²µ ¸±´¼·²¹ ¾±²¼ ·«»¼ ¾§ ÐÐ×Ú ¿²¼ ¹«¿®¿²¬»»¼ ¾§ ÐÐ×ò Ñ² ë Í»°¬»³¾»®
ïççë Ó® Î»¹·¬®¿® Þ«½µ´»§ ±®¼»®»¼ ¬¸» ¸»¿®·²¹ ±º ¿ °®»´·³·²¿®§ ·«» ¿ ¬± ©¸»¬¸»® ¬¸»

®»°±²¼»²¬ ½±«´¼ ³¿·²¬¿·² ¿ »°¿®¿¬» ½´¿·³ ·² ¬¸» ¿®®¿²¹»³»²¬ º®±³ ¬¸¿¬ ±º ¬¸»
¾±²¼¸±´¼»®ô ±® ©¸»¬¸»® ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º °®»½´«¼»¼ ·¬ º®±³ ®»½»·ª·²¹ ¿

¼·ª·¼»²¼ ·² ¿¼¼·¬·±² ¬± ¬¸» ¼·ª·¼»²¼ °¿§¿¾´» ¬± ¬¸» ¾±²¼¸±´¼»®ò Ì¸» º¿½¬ ¿®» »¬ ±«¬ ·² ¬¸»
¶«¼¹³»²¬ò

Ô»´·» Õ±³·² ÏÝ ¿²¼ Ü¿ª·¼ Ý¸·ª»® ø·²¬®«½¬»¼ ¾§ Ý¿³»®±² Ó¿®µ¾§ Ø»©·¬¬÷ º±® ¬¸» ¿°°´·½¿²¬ò

Ù¿¾®·»´ Ó± ÏÝ ø·²¬®«½¬»¼ ¾§ Ô±ª»´´ É¸·¬» Ü«®®¿²¬÷ º±® ¬¸» ®»°±²¼»²¬ò

Ý«® ¿¼ª ª«´¬

6 December 1995. The following judgment was delivered.
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ROBERT WALKER J.

Polly Peck: the scheme of arrangement

×² ¬¸» ´¿¬» ïçèð Ð±´´§ Ð»½µ ×²¬»®²¿¬·±²¿´ °´½ øÐÐ×÷ ©¿ ¬¸» ¸±´¼·²¹ ½±³°¿²§ ±º ¿ º¿¬ó¹®±©·²¹

¹®±«° ©·¬¸ ¿ ¼·ª»®·º·»¼ ®¿²¹» ±º ·²¬»®»¬ò Ì¸» ¹®±«°ù ½±®» ¿½¬·ª·¬·» ©»®» ¿¹®·½«´¬«®» ¿²¼ º±±¼
°®±¼«½¬·±² ¾«¬ ¬¸»§ »¨¬»²¼»¼ ¬± »´»½¬®·½¿´

ÅïççêÃ î ß´´ ÛÎ ìíí ¿¬ ìíê

½±²«³»® ¹±±¼ô ¬»¨¬·´»ô °¸¿®³¿½»«¬·½¿´ô ½±³»¬·½ ¿²¼ ¬±«®·³ò ÐÐ× ¸¿¼ «¾·¼·¿®·» ·² ³¿²§
½±«²¬®·» ·²½´«¼·²¹ Û²¹´¿²¼ô ²±®¬¸ Ý§°®«ô Ì«®µ»§ô Ø±²¹ Õ±²¹ô ¬¸» Ë²·¬»¼ Í¬¿¬»ô Í©·¬¦»®´¿²¼ ¿²¼

Ô·¾»®·¿ò

ÐÐ× ®¿² ·²¬± »ª»®» º·²¿²½·¿´ ¼·ºº·½«´¬·» ·² ïççð ¿²¼ ±² îë Ñ½¬±¾»® ïççð ·¬ ©»²¬ ·²¬± ¿¼³·²·¬®¿¬·±²ò

Ì¸» °«®°±» ±º ¬¸» ¿¼³·²·¬®¿¬·±² ±®¼»® ³¿¼» ¾§ Ó±®®·¬¬ Ö ©»®» ¬¸±» °»½·º·»¼ ·²  èøí÷ø¿÷ ¿²¼ ø¼÷
±º ¬¸» ×²±´ª»²½§ ß½¬ ïçèêô ¾«¬ ·¬ · ²±© ½´»¿® ¬¸¿¬ ÐÐ× · ²±¬ ¹±·²¹ ¬± ¾» ¿¾´» ¬± ¬®¿¼» ±«¬ ±º ·¬

¼·ºº·½«´¬·»ò Ì¸» °«®°±» ±º ¬¸» ¿¼³·²·¬®¿¬·±² ¸¿ª» ¾»»² »¨¬»²¼»¼ ¬± »»µ·²¹ ¿°°®±ª¿´ ±º ¿ ½¸»³»
±º ¿®®¿²¹»³»²¬ô ¿²¼ ¿º¬»® ¿ ½®»¼·¬±®ù ³»»¬·²¹ ±² îê ß°®·´ ïççë ¿ ½¸»³» ±º ¿®®¿²¹»³»²¬ ©¿

¿°°®±ª»¼ ±² ïï Ó¿§ ïççë ¿²¼ ¬±±µ »ºº»½¬ ±² ïè Ó¿§ò

Ì¸» ½¸»³» °®±ª·¼» ø°¿®¿ î÷ º±® ¬¸» ««¿´ ³±®¿¬±®·«³ ¿²¼ ø°¿®¿ í÷ º±® ¬¸» ½±´´»½¬·±² ¿²¼

®»¿´·¿¬·±² ±º ÐÐ×ù ¿»¬ò Í½¸»³» ½´¿·³ ©»®» ¬± ¾» ²±¬·º·»¼ ¬± ¬¸» ½¸»³» «°»®ª·±® ©¸± ½±«´¼
¿¼³·¬ ±® ®»¶»½¬ ¬¸»³ ·² ©¸±´» ±® °¿®¬ô ±® ®»º»® ¬¸»³ ¬± ¬¸» ½±«®¬ò Ð¿®¿¹®¿°¸ éø·÷ °®±ª·¼» ¬¸¿¬ ¬¸»

«°»®ª·±® ¿®» ²±¬ ¬± ¿¼³·¬ ¿²§ ½´¿·³ ©¸·½¸ ©±«´¼ ²±¬ ¾» ¿¼³··¾´» ·² ¿ ´·¯«·¼¿¬·±² ·º ÐÐ× ¸¿¼
¹±²» ·²¬± ½±³°«´±®§ ´·¯«·¼¿¬·±² ±² ¬¸» ¼¿¬» ©¸»² ¬¸» ½¸»³» ¬±±µ »ºº»½¬ò

Ð¿®¿¹®¿°¸ ç ±º ¬¸» ½¸»³» °®±ª·¼» º±® ¬¸» ¼·¬®·¾«¬·±² ±º ¬¸» ½¸»³» ¿»¬ ø¿º¬»® °®±ª··±² º±®
½±¬ ¿²¼ °®»º»®»²¬·¿´ ½´¿·³ ¿²¼ «¾¶»½¬ ¬± ±³» °»½·¿´ °®±ª··±² ¿ ¬± ¬¸» ±ó½¿´´»¼ ½´«¾ ¾¿²µ÷

®¿¬»¿¾´§ ¾»¬©»»² ½¸»³» ½®»¼·¬±® ©¸±» ½´¿·³ ¸¿ª» ¾»»² ¿¼³·¬¬»¼ò Ð¿®¿¹®¿°¸ çòç · ·² ¬¸»»
¬»®³æ

ùÒ± ½¸»³» ½®»¼·¬±® ¸¿´´ ¾» »²¬·¬´»¼ ¬± ®»½»·ª» ¿² ¿³±«²¬ ·² ¬¸» ½¸»³» ©¸·½¸ »¨½»»¼ ¬¸» ¿³±«²¬ ±º ¸· ½¸»³» ½´¿·³ ²±® ¬±

°®±ª» ³±®» ¬¸¿² ±²½» ·² ®»°»½¬ ±º ¿²§ ½¸»³» ½´¿·³ô ¿²¼ º±® ¬¸» ¿ª±·¼¿²½» ±º ¼±«¾¬ ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ¸¿´´ ¿°°´§ ·²

®»°»½¬ ±º ¿´´ ¼·¬®·¾«¬·±² ¿²¼ ®»»®ª» ³¿¼» ·² ¬¸» ½¸»³»òù

Ì¸» ½¸»³» · ¬¸»®»º±®» ±² º¿³·´·¿® ´·²»ô °®±ª·¼·²¹ º±® ¿ ±®¬ ±º ²±¬·±²¿´ ´·¯«·¼¿¬·±² ·² ¿¼ª¿²½» ±º

¿²§ ¿½¬«¿´ ´·¯«·¼¿¬·±²ô ©·¬¸ ¿ ª·»© ¬± ¿ª·²¹ ½±¬ò
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Ì¸» ³¿¬¬»® ©¸·½¸ × ¸¿ª» ¬± ¼»½·¼» · ¿ °®»´·³·²¿®§ ·«» ø±®¼»®»¼ ¾§ Ó® Î»¹·¬®¿® Þ«½µ´»§ ±² ë
Í»°¬»³¾»® ïççë÷ ±² ¿ «³³±² »»µ·²¹ ¼·®»½¬·±² «²¼»® ¬¸» ½¸»³»ò Ì¸» ·«» · ¿ ¬± ¬¸»

¿°°´·½¿¬·±² ±º ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±ºò Ì¸» ½·®½«³¬¿²½» ·² ©¸·½¸ ¬¸» ·«» ¿®·» ¿®»
½±²²»½¬»¼ ©·¬¸ ¿ «¾·¼·¿®§ ±º ÐÐ×ô Ð±´´§ Ð»½µ ×²¬»®²¿¬·±²¿´ Ú·²¿²½» Ô¬¼ øÐÐ×Ú÷ô ©¸·½¸ ©¿

·²½±®°±®¿¬»¼ ·² ¬¸» Ý¿§³¿² ×´¿²¼ ±² îð Ó¿§ ïçèéò

The bond issues

Þ»¬©»»² Ö«²» ïçèé ¿²¼ Ú»¾®«¿®§ ïççð ¬¸»®» ©»®» ²± º»©»® ¬¸¿² »·¹¸¬ ¾±²¼ ·«» ©¸·½¸ ®¿·»¼ ¿

¬±¬¿´ ±º Í©Ú êêë³ ¿²¼ ÜÓ ïðð³óó¿ ¬±¬¿´ ±º ±ª»® }ìðð³ ¿¬ ½«®®»²¬ »¨½¸¿²¹» ®¿¬»óóº±® ¬¸» ÐÐ×
¹®±«°ò Û¨½»°¬ º±® ±³» °±·²¬ ±º ¼·ºº»®»²½» «³³¿®·»¼ ¾»´±©ô ¿´´ »·¹¸¬ ·«» ©»®» ¿®®¿²¹»¼ ±²

¬¸» ¿³» ¹»²»®¿´ ´·²»æ ¬¸»§ ½±³°®·»¼ «²»½«®»¼ô «²«¾±®¼·²¿¬»¼ º·¨»¼ó®¿¬» ¾»¿®»® ¾±²¼ ·«»¼ ¾§
ÐÐ×Ú ¿²¼ ¹«¿®¿²¬»»¼ ¾§ ÐÐ×ò Ì¸» ´»¿¼ ³¿²¿¹»® º±® ¬¸» Í©· º®¿²½ ·«» ©¿ ÍÙ É¿®¾«®¹ Í±¼·¬·½

Íß øÉ¿®¾«®¹ Íß÷ ¿²¼ º±® ¬¸» ·²¹´» ÜÓ ·«»ô ß®¿¾ Þ¿²µ·²¹ Ý±®°±®¿¬·±²óÜ¿« ú Ý± Ù³¾Ø
øßÞÝóÜ¿«÷ò ßÞÝóÜ¿« ¿«³»¼ ¬¸» °±·¬·±² ±º ¬®«¬»» º±® ¬¸» ¾±²¼¸±´¼»® «²¼»® ¬¸» ÜÓ ·«»ò

Û¿½¸ ±º ¬¸»» ´»¿¼ ³¿²¿¹»® ¿´± ¿½¬»¼ ¿ °®·²½·°¿´ °¿§·²¹ ¿¹»²¬ò
ÅïççêÃ î ß´´ ÛÎ ìíí ¿¬ ìíé

Ì¸» »·¹¸¬ ¾±²¼ ·«» ©»®» ¿ º±´´±©ò
ß³±«²¬ Ð¿§³»²¬ ¼¿¬» Î¿¬» Î»¼»³°¬·±²

ï Í©Ú êë³ é Ö«´§ ïçèé íû ïççé

î Í©Ú éë³ ïí ß«¹ ïçèé êû ïççî

í Í©Ú ëð³ ïç Ò±ª ïçèé êïñìû ïççð

ì Í©Ú
ïðð³

é ß°®·´ ïçèè ëíñìû ïççí

ë ÜÓ ïðð³îð ß°®·´ ïçèè êû ïççí

ê Í©Ú

ïîë³

îð Í»°¬ ïçèç ëëñèû ïççì

é Í©Ú
ïðð³

ï Ó¿®½¸ ïçèç êïñìû ïççê

è Í©Ú
îðð³

ï Ó¿®½¸ ïççð èíñìû ïççé

×² ¬¸» »ª»²¬ ±²´§ Í©Ú ïëð³ ©¿ ®¿·»¼ «²¼»® ¬¸» ´¿¬ ·«»ò

Ì¸»®» ©»®» ¬©± ³¿·² ¼·ºº»®»²½» ¾»¬©»»² ¬¸» ·«»ò Ì¸» º·®¬ ·«» ©¿ ½±²ª»®¬·¾´» ·²¬± ±®¼·²¿®§
¸¿®» ±º ÐÐ× ø¿ ®·¹¸¬ ®»º´»½¬»¼ ·² ¬¸» ·²¬»®»¬ ®¿¬»÷ ¿²¼ ¬¸» ©¸±´» ·«» ©¿ ·² º¿½¬ ½±²ª»®¬»¼ ·²¬±

ÐÐ× ±®¼·²¿®§ ¸¿®»ô ±® ø¿ ¬± ¿ ³¿´´ ¾¿´¿²½»÷ ®»¼»»³»¼ô ¾»º±®» ÐÐ× ½®¿¸»¼ò Ì¸» º·®¬ ·«» ·
²»ª»®¬¸»´» ·¹²·º·½¿²¬ ¾»½¿«» ·² ±¬¸»® ®»°»½¬ ·¬ »¬ ¬¸» °¿¬¬»®² º±® ´¿¬»® ·«»ò Ì¸» ÜÓ ·«»

©¿ »¬¿¾´·¸»¼ ©·¬¸ ßÞÝóÜ¿« ¿ ¿ ¬®«¬»»óó¿ º»¿¬«®» ²±¬ º±«²¼ ·² ¬¸» Í©Ú ·«»óó¿²¼ ·¬ ¼·¼ ²±¬ ·²
¬»®³ °®±ª·¼» º±® ÐÐ× ¬± ¾» ´·¿¾´» ¿ ¿ °®·²½·°¿´ ±¾´·¹±® ø¿´¬¸±«¹¸ ÐÐ×ù ±¾´·¹¿¬·±² ¿ ¹«¿®¿²¬±®
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©»®» ¬¿¬»¼ ·² ½´ í ±º ¬¸» ¹«¿®¿²¬»» ¿¹®»»³»²¬ ¬± ¾» ù¿«¬±²±³±« ¿²¼ ·²¼»°»²¼»²¬ù÷ò ×¬ · ¸±©»ª»®
½±³³±² ¹®±«²¼ ¬¸¿¬ ²±¬¸·²¹ ¬«®² ±² ¿²§ ¼·ºº»®»²½» ¾»¬©»»² ÐÐ×ù ±¾´·¹¿¬·±² «²¼»® ¬¸» Í©Ú

·«» ø©¸·½¸ ©»®» ¹±ª»®²»¼ ¾§ Í©· ´¿©÷ ¿²¼ ·¬ ±¾´·¹¿¬·±² «²¼»® ¬¸» ÜÓ ·«» ø©¸·½¸ ©¿
¹±ª»®²»¼ ¾§ Ù»®³¿² ´¿©÷ò

Ì¸» º·®¬ ·«» ©¿ ¼·½«»¼ ¿¬ ¿ ³»»¬·²¹ ¿¬ ìî Þ»®µ»´»§ Í¯«¿®»ô Ô±²¼±² Éï ø¬¸»² ÐÐ×ù ¸»¿¼
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×ÝÔÎæ Ý¸¿²½»®§ ß°°»¿´ñÊ±´«³» é ñ×² ®» ÑÎ×ÛÒÌßÔ ÝÑÓÓÛÎÝ×ßÔ ÞßÒÕò Û¨ °¿®¬»
ÛËÎÑÐÛßÒ ÞßÒÕò ó øïèéï÷ ÔòÎò é Ý¸òß°°ò çç

øïèéï÷ ÔòÎò é Ý¸òß°°ò çç

[COURT OF APPEAL IN CHANCERY]

In re ORIENTAL COMMERCIAL BANK. Ex parte EUROPEAN BANK.

1871 Nov. 24.

SIR G. MELLISH and SIR W. M. JAMES, L.JJ.
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Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ ©±«´¼ ¸¿ª» ¾»»² «¾¶»½¬ ¬± ²± ½´¿·³ º®±³ ¬¸» ¸±´¼»® ±º ¬¸» ¾·´´ò Ì¸·
½´¿·³ · ½±²¬®¿®§ ¬± ¬¸» »¬¬´»¼ ®«´» ·² ¾¿²µ®«°¬½§ò ×² ¬¸» ±®¼·²¿®§ ½¿» ±º ¿² ¿½½±³³±¼¿¬·±² ¾·´´ô

©¸»®» ¬¸» ¼®¿©»® ¿²¼ ¿½½»°¬±® ¿®» ¾±¬¸ ¾¿²µ®«°¬ô ¬¸» ¸±´¼»® ±º ¬¸» ¾·´´ ½¿² °®±ª» ¿¹¿·²¬ ¾±¬¸
»¬¿¬»ô ¾«¬ ¬¸» ¿½½»°¬±® ½¿²²±¬ °®±ª» ¿¹¿·²¬ ¬¸» ¼®¿©»® ±² ¬¸» ·³°´·»¼ ½±²¬®¿½¬ ¬¸¿¬ ¸» ©±«´¼ ³»»¬

¬¸» ¾·´´ ¿¬ ³¿¬«®·¬§ô ©·¬¸±«¬ ¹·ª·²¹ ½®»¼·¬ º±® ©¸¿¬ ¬¸» »¬¿¬» ±º ¬¸» ¼®¿©»® ¸¿ °¿·¼ ¬± ¬¸» ¾·´´
¸±´¼»®å ¿²¼ ¬± ¬¸· »¨¬»²¬ ©» ¸¿ª» ²±¬ ¼·°«¬»¼ ¬¸»·® ®·¹¸¬ô ¿²¼ ¸¿ª» °¿·¼ ¬¸»³ ± ³«½¸ ¿ô ©·¬¸ ¬¸»

¿³±«²¬ ©¸·½¸ ©» °¿·¼ ¬± ¬¸» ß¹®¿ô ³¿µ» «° ¬¸» ¿³» ¼·ª·¼»²¼ øïëò ·² ¬¸» °±«²¼÷ ©¸·½¸ ©» ¸¿ª»
°¿·¼ ¬± ±«® ±¬¸»® ½®»¼·¬±®æ Þ§´» ±² Þ·´´ øï÷å Û¨ °¿®¬» Þ·¼¼«´°¸ øî÷å Û¨ °¿®¬» Ý¿®²» øí÷ò ×¬ ½¿²

³¿µ» ²± ¼·ºº»®»²½» ¬¸¿¬ ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ ©»®» ²±¬ ¬¸» ¼®¿©»®ô ¾«¬ ¸¿¼ »²¬»®»¼ ·²¬±
¿² »¨°®» ½±²¬®¿½¬ ©·¬¸ ¬¸» ¿½½»°¬±®ô ·²¬»¿¼ ±º ¿² ·³°´·»¼ ±²»ò Ì¸» ¿³» ®«´» · ¿°°´·»¼ ·²

¾¿²µ®«°¬½§ ·² ¬¸» ½¿» ±º ¬¸» ¶±·²¬ ¿²¼ »°¿®¿¬» »¬¿¬» ±º °¿®¬²»®ò ×¬ · ¿ ®»¿±²¿¾´» ®«´»ô ¿²¼ ·
¿°°´·½¿¾´» ¬± ¬¸» ¿¼³·²·¬®¿¬·±² ±º »¬¿¬» ·² ¬¸» ©·²¼·²¹ «° ±º ½±³°¿²·»ô ¿ ©»´´ ¿ ·² ¾¿²µ®«°¬½§æ

Î·¹¾§ ªò Ó¿½²¿³¿®¿ øì÷å Ý±³°¿²·» ß½¬ô ïèêîô ò ïííô ïëèò

Ó®ò Û¼¼·ô ÏòÝòô ¿²¼ Ó®ò Ù®¿¸¿³ Ø¿¬·²¹ô º±® ¬¸» Û«®±°»¿² Þ¿²µæó

Ì¸· · ¼·ºº»®»²¬ º®±³ ¬¸» ±®¼·²¿®§ ½¿» ±º ¿² ¿½½±³³±¼¿¬·±²

øï÷ ïð¬¸ Û¼ò °ò ìëðò

Ð¿¹» í
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øî÷ í Ü» Ùò ú Í³ò ëèéå ê Üò Óò ú Ùò éçëò

øí÷ Ô¿© Î»°ò í Ý¸ò ìêíò

øì÷ î Ý±¨ò ìïëò

øïèéï÷ ÔòÎò é Ý¸òß°°ò çç Ð¿¹» ïðî

¾·´´ô ·² ©¸·½¸ ¬¸» ·³°´·»¼ ½±²¬®¿½¬ ·ô ¬¸¿¬ ¬¸» ¿½½»°¬±® ¸¿´´ ¾» ¾±®²» ¸¿®³´»æ Î»§²±´¼ ªò Ü±§´»

øï÷ò Ø»®» ¬¸» ¾·´´ ©»®» ¿½½»°¬»¼ «°±² ¬¸» «²¼»®¬¿µ·²¹ ¬¸¿¬ ¾»º±®» ¬¸»§ ¿®®·ª»¼ ¿¬ ³¿¬«®·¬§ ¿ «³
«ºº·½·»²¬ ¬± ³»»¬ ¬¸»³ ¸±«´¼ ¾» ´±¼¹»¼ ©·¬¸ ¬¸» ¿½½»°¬±®ò Ì¸» ¸±´¼»® ½±«´¼ ²±¬ ¸¿ª» °®±ª»¼ ¿¬

¿´´ ¿¹¿·²¬ ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ «²´» ¬¸»§ ¸¿¼ ·²¼±®»¼ ¬¸» ¾·´´ò Ì¸» ½¿»ô ¬¸»®»º±®»ô
¬«®² «°±² ¬¸· °»½·¿´ ½±²¬®¿½¬ô ²±¬ «°±² ¬¸» ±®¼·²¿®§ ®»´¿¬·±²¸·° ±º ¼»¾¬±® ¿²¼ ½®»¼·¬±®æ Ð®»¸² ªò

Î±§¿´ Þ¿²µ ±º Ô·ª»®°±±´ øî÷å Ç¿¬» ªò Ø±°°» øí÷ò Ì¸» »»²½» ±º ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º · ¬¸»
·¼»²¬·¬§ ±º ¬¸» ¼»¾¬å ¾«¬ ¸»®» ¬¸» ¼»¾¬ ¿®» ¬±¬¿´´§ ¼·¬·²½¬ò Ì¸» ½±²¬®¿½¬ ©¿ô ·² º¿½¬ô ¾®±µ»² ¾»º±®»

¬¸» ¾·´´ ½¿³» ¬± ³¿¬«®·¬§ô ¿²¼ ©» ¿®» »²¬·¬´»¼ ¬± °®±ª» º±® ¬¸» ¼¿³¿¹» «¬¿·²»¼ ¾§ ¬¸» ¾®»¿½¸ ±º
¬¸¿¬ ½±²¬®¿½¬ò

SIR G. MELLISH L.J. , after shortly stating the facts of the case, continued:-

×¬ · ¯«·¬» ±¾ª·±« ¬¸¿¬ ·º ¬¸· °®±±º · ¿´´±©»¼ ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ ©·´´ °¿§ ¿ ¼±«¾´»

¼·ª·¼»²¼ ±² ¬¸» ¿³» ¼»¾¬ò ×¬ ¿°°»¿® ¬± ³» ½´»¿®´§ ¬¸¿¬ ·¬ · «¾¬¿²¬·¿´´§ ¬¸» ¿³» ¼»¾¬å ¾»½¿«» ·º
¿´´ °¿®¬·» ¸¿¼ ¾»»² ±´ª»²¬ô ©¸¿¬»ª»® «³ ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ ³·¹¸¬ ¸¿ª» °¿·¼ ¬± ¬¸»

ß¹®¿ Þ¿²µô ¿´¬¸±«¹¸ ¬¸»§ ©±«´¼ ¸¿ª» °¿·¼ ·¬ô ²± ¼±«¾¬ô º±® ¬¸» °«®°±» ±º °»®º±®³·²¹ ¬¸» ½±²¬®¿½¬
¬¸»§ ¸¿¼ »²¬»®»¼ ·²¬± ¾§ ¬¸»·® ·²¼±®»³»²¬ô §»¬ô «¾¬¿²¬·¿´´§ô ©¸¿¬»ª»® «³ ¬¸»§ ³·¹¸¬ ¸¿ª» °¿·¼

¬± ¬¸» ß¹®¿ Þ¿²µ ©±«´¼ ¸¿ª» ¹±²» ·² ®»¼«½¬·±² ±º ¬¸» «³ ©¸·½¸ ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ
¸¿¼ °®±³·»¼ ¬± °¿§ ¬± ¬¸» Û«®±°»¿² Þ¿²µò ×² ¬¸¿¬ ½¿» ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ ½±«´¼ ²»ª»®

¸¿ª» ¾»»² ½¿´´»¼ «°±² ¬± °¿§ ¬¸»» ¾·´´ ¬©·½» ±ª»®ò ×¬ ©±«´¼ ¸¿ª» ³¿¼» ²± ¼·ºº»®»²½» ¬¸¿¬ ¬¸»§ ¸¿¼
»²¬»®»¼ ·²¬± ¬©± ½±²¬®¿½¬ ©·¬¸ ¬©± »°¿®¿¬» °¿®¬·» ¬¸¿¬ ¬¸»§ ©±«´¼ °¿§ ¬¸» ¾·´´ ó ²¿³»´§ô ©·¬¸ ¬¸»

Û«®±°»¿² Þ¿²µ ¿ ¿½½»°¬±®ô ¿²¼ ©·¬¸ ¬¸» ß¹®¿ Þ¿²µ ¿ ¸±´¼»®ò ×¬ · ½´»¿® ¬¸¿¬ ¬¸»§ ©±«´¼ ¸¿ª»
°»®º±®³»¼ ¾±¬¸ ½±²¬®¿½¬ ¾§ °¿§·²¹ ¬¸» ¾·´´ ±²½»ô ¾»½¿«» ¬¸»§ ¸¿¼ ¹«¿®¿²¬»»¼ ¬¸» ¿½½»°¬±®å ¿²¼ô

·² º¿½¬ô ¬¸» ¿½½»°¬¿²½» ¸¿ª·²¹ ¾»»² ¿² ¿½½»°¬¿²½» º±® ¬¸»·® «»ô ¬¸»·® °¿§³»²¬ ¬± ¬¸» ß¹®¿ Þ¿²µ
©±«´¼ô ·² «¾¬¿²½» ¿²¼ ·² °±·²¬ ±º ´¿©ô ¸¿ª» ¾»»² ¿ °¿§³»²¬ ¾§ ¬¸» ¿½½»°¬±®ò

Ð¿¹» ì
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øï÷ î Í½±¬¬ô Òò Îò ìëò

øî÷ Ô¿© Î»°ò ë Û¨ò çîò

øí÷ ç Ýò Þò ëìïò

øïèéï÷ ÔòÎò é Ý¸òß°°ò çç Ð¿¹» ïðí

Ì¸»² ¬¸» ¯«»¬·±² ·ô ©¸»¬¸»®ô ¬¸» °¿®¬·» ¾»·²¹ ·²±´ª»²¬ô ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µ ½¿² ¾»

´·¿¾´» ¬± °¿§ ¬©± ¼·ª·¼»²¼ ±² ¬¸» ¿³» ¼»¾¬á ×¬ ¸¿ ¾»»² ¬¸» ´¿© º±® ¿ ¹®»¿¬ ²«³¾»® ±º §»¿® ©·¬¸
®»º»®»²½» ¬± °®±±º ·² ¾¿²µ®«°¬½§ô ¬¸¿¬ ·º ¿² ¿½½»°¬±® ¿½½»°¬ ¾·´´ º±® ¬¸» ¿½½±³³±¼¿¬·±² ±º ¬¸»

¼®¿©»®ô ¿²¼ ¬¸» ¼®¿©»® »²¬»® ·²¬± ¿ ½±²¬®¿½¬ô »·¬¸»® »¨°®» ±® ·³°´·»¼ ø¿²¼ × ¼± ²±¬ ¬¸·²µ ¬¸»®» ·
¿²§ ¼·ºº»®»²½» ¾»¬©»»² ¬¸» ¬©±÷ô ¬¸¿¬ ¸» ©·´´ °®±ª·¼» º±® ¬¸» ¾·´´ ©¸»² ¬¸»§ ¾»½±³» ¼«»ô ¿²¼ ¬¸»²

¬¸» ¼®¿©»® ¾»½±³» ¾¿²µ®«°¬ô ¬¸»®» ½¿²²±¬ ¾» ¿ ¼±«¾´» °®±±º ¿¹¿·²¬ ¸· »¬¿¬»ô ²¿³»´§ô ±²» °®±±º
¾§ ¬¸» ¸±´¼»® ±º ¬¸» ¾·´´ô ¿²¼ ¬¸» ±¬¸»® °®±±º ¾§ ¬¸» ¿½½»°¬±® ±º ¬¸» ¾·´´ ±² ¬¸» ½±²¬®¿½¬ ±º ·²¼»³²·¬§ò

Ì¸»² ¬¸» ®»¿´ ¯«»¬·±² ¾»º±®» « · ¬¸·æ Ü±» ·¬ ³¿µ» ¿²§ ¼·¬·²½¬·±² ¬¸¿¬ ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´
Þ¿²µ ©»®» ²±¬ ¼®¿©»®ô ¾«¬ »²¬»®»¼ ·²¬± ¬¸» ½±²¬®¿½¬ ©·¬¸ ¬¸» ¿½½»°¬±®ô ¿²¼ ¿º¬»®©¿®¼ ¾»½¿³»

´·¿¾´» º±® ¬¸» ¾·´´ ¿ ·²¼±®»®á ×¬ ¿°°»¿® ¬± ³» ¬¸¿¬ ¬¸¿¬ ±«¹¸¬ ²±¬ ¬± ³¿µ» ¿²§ ¼·¬·²½¬·±²ô
¿´¬¸±«¹¸ × ¼± ²±¬ º·²¼ ¿²§ °®»½·» ¼»½··±² «°±² ¬¸» °±·²¬ò Ì¸» ½¿» ±º Î·¹¾§ ªò Ó¿½²¿³¿®¿ øï÷

¬»²¼ ¬± ¸»© ¬¸¿¬ ¬¸· ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ¿°°´·» ·² ¬¸» Ý±«®¬ ±º Ý¸¿²½»®§ ¿ ©»´´ ¿ ·² ¬¸»
Ý±«®¬ ±º Þ¿²µ®«°¬½§ô ¿²¼ ¬¸»®»º±®» ©±«´¼ ¿°°´§ »¯«¿´´§ ©¸»®» ½±³°¿²·» ¿®» ¾»·²¹ ©±«²¼ «°ò ×¬

»»³ ¬± ³» ¬¸¿¬ ¬¸» °®·²½·°´» · ¿ °»®º»½¬´§ ±«²¼ ±²»ò ß«¬¸±®·¬·» ¸¿ª» ¾»»² ½·¬»¼ ¬± ¸»© ¬¸¿¬
¬¸»®» ½¿²²±¬ ¾» ¼±«¾´» °®±±º ¿¹¿·²¬ ¶±·²¬ ¿²¼ »°¿®¿¬» »¬¿¬»ò Ì¸¿¬ · ®»¿´´§ ½¿®®§·²¹ ¬¸» ¿³»

°®·²½·°´» ¬·´´ º«®¬¸»®ô º±® ·² ¬¸¿¬ ½¿» ¬¸» °®±±º · ²±¬ ¬©·½» ¿¹¿·²¬ ¬¸» ¿³» »¬¿¬»ô ¾«¬ ¿¹¿·²¬
¼·ºº»®»²¬ »¬¿¬» ¬¸±«¹¸ ¾»´±²¹·²¹ ¬± ¬¸» ¿³» °»®±²ò ß ¬± ¬¸¿¬ ¿°°´·½¿¬·±² ±º ¬¸» °®·²½·°´»ô ±³»

Ö«¼¹» ¸¿ª» ¿·¼ ¬¸¿¬ ·¬ ¸±«´¼ ²±¬ ¾» ½¿®®·»¼ ¿²§ º«®¬¸»®ò Þ«¬ ¬¸» °®·²½·°´» ·¬»´º ó ¬¸¿¬ ¿² ·²±´ª»²¬
»¬¿¬»ô ©¸»¬¸»® ©±«²¼ «° ·² Ý¸¿²½»®§ ±® ·² Þ¿²µ®«°¬½§ô ±«¹¸¬ ²±¬ ¬± °¿§ ¬©± ¼·ª·¼»²¼ ·² ®»°»½¬

±º ¬¸» ¿³» ¼»¾¬ ó ¿°°»¿® ¬± ³» ¬± ¾» ¿ °»®º»½¬´§ ±«²¼ °®·²½·°´»ò ×º ·¬ ©»®» ²±¬ ±ô ¿ ½®»¼·¬±® ½±«´¼
¿´©¿§ ³¿²¿¹»ô ¾§ ¹»¬¬·²¹ ¸· ¼»¾¬±® ¬± »²¬»® ·²¬± »ª»®¿´ ¼·¬·²½¬ ½±²¬®¿½¬ ©·¬¸ ¼·ºº»®»²¬ °»±°´» º±®

¬¸» ¿³» ¼»¾¬ô ¬± ±¾¬¿·² ¸·¹¸»® ¼·ª·¼»²¼ ¬¸¿² ¬¸» ±¬¸»® ½®»¼·¬±®ô ¿²¼ °»®¸¿° ¹»¬ ¸· ¼»¾¬ °¿·¼ ·²
º«´´ò × ¿°°®»¸»²¼ ¬¸¿¬ · ©¸¿¬ ¬¸» ´¿© ¼±» ²±¬ ¿´´±©å ¬¸» ¬®«» °®·²½·°´» ·ô ¬¸¿¬ ¬¸»®» · ±²´§ ¬± ¾» ±²»

¼·ª·¼»²¼ ·² ®»°»½¬ ±º ©¸¿¬ · ·² «¾¬¿²½» ¬¸» ¿³» ¼»¾¬ô ¿´¬¸±«¹¸ ¬¸»®»

Ð¿¹» ë
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øï÷ î Ý±¨ô ìïëò

øïèéï÷ ÔòÎò é Ý¸òß°°ò çç Ð¿¹» ïðì

³¿§ ¾» ¬©± »°¿®¿¬» ½±²¬®¿½¬ò Ì¸»®»º±®»ô «°±² ¬¸» ©¸±´»ô ©·¬¸ ¹®»¿¬ ®»°»½¬ ¬± ¬¸»

Ê·½»óÝ¸¿²½»´´±®ô × ¿³ ±º ±°·²·±² ¬¸¿¬ ¬¸· °®±±º ¸±«´¼ ²±¬ ¾» ¿´´±©»¼ò

SIR W. M. JAMES, L.J. :-

× »²¬·®»´§ ½±²½«®ò

Í±´·½·¬±® º±® ¬¸» Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µæ Ó»®ò Ë°¬±²ô Ö±¸²±²ô ú Ý±ò

Í±´·½·¬±® º±® ¬¸» Û«®±°»¿² Þ¿²µæ Ó»®ò ß®¹´» ú Î¿©´·²ò

Ð¿¹» ê
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1943 CarswellAlta 63, [1943] 3 W.W.R. 297

I.O.F. v. Lethbridge Northern Irrigation District

Independent Order of Foresters v. Board of Trustees of Lethbridge Northern Irrigation District and Provincial

Treasurer for Alberta

Alberta Supreme Court

O'Connor, J.

Judgment: July 10, 1943

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: G. H. Steer, K.C. , for plaintiff.

W. S. Gray, K.C. , for defendant, board of trustees.

H. J. Wilson, K.C. , for defendant, provincial treasurer.

Subject: Corporate and Commercial

Execution --- Priorities among execution creditors — Creditors' Relief Act — In garnishment proceedings.

Power of Court to Deal With Situation According to Equity.

Sec. 6 (d ) of The Execution Creditors Act , 1934, ch. 8 (now R.S.A., 1942, ch. 122) which provides that money paid

into Court under garnishee proceedings shall be available for distribution among the execution creditors of the debtor

whose debt is garnished, except "(d ) when it is otherwise ordered by a court or judge," and sec. 12, which provides the

order of priority for payment out of moneys received by the sheriff in respect of an execution where they are not

sufficient to pay the claims of creditors and the executions with costs in full, are intended to permit the Court to do

justice between the parties according to settled principles of law and equity.

The province of Alberta guaranteed payment of the principal and interest of the bonds in question herein. It defaulted
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on that guarantee. The plaintiff was an execution creditor of the principal debtor, an irrigation district. Its execution

was issued on a judgment for interest accrued on the bonds. Under its execution it seized other bonds owned by the

district; and by garnishee summons it attached moneys in a bank to the credit of the district. The provincial treasurer

was also an execution creditor of the district under a judgment for interest, etc., paid by the province under said

guarantee.

Held that the provincial treasurer was not entitled by virtue of his judgment and execution to any right under said Act

to share with the plaintiff in moneys attached or which may be attached by garnishee summons or realized or which

may be realized under executions against the district. Ex parte Corry; In re Fothergill (1876) 3 Ch. D. 445 , 45 L.J. Bk.

153, and other cases, applied.

O'Connor J. :

1 This is a special case to determine questions of law.

2 The plaintiff and the defendant treasurer are both execution creditors of the defendant irrigation district. The

plaintiff disputes the right of the treasurer to share with the plaintiff in moneys (a ) attached by the plaintiff under a

garnishee summons or (b ) which may be realized under the plaintiff's execution against the district.

3 The plaintiff contends that as the province of Alberta has guaranteed payment of the irrigation district's de-

bentures held by the plaintiff and as these debentures are a charge on the assets of the defendant district, including the

moneys and bonds in question, it is inequitable to permit the defendant treasurer to share in moneys realized under the

plaintiff's garnishee and execution. The plaintiff says that the province, having defaulted under the guarantee, should

not prevent the plaintiff from realizing on the irrigation district's assets. Counsel for the plaintiff points out that this

may result in a multiplicity of actions since if the defendant treasurer takes part of the moneys realized under the

plaintiff's garnishee the plaintiff must then realize this sum from the province of Alberta.

4 The plaintiff's execution for $7,181.81 was issued on judgments for interest accrued due on debentures of the

irrigation district. The province of Alberta guaranteed payment of principal and interest of the whole debenture issue

of $5,400,000. The treasurer's execution for $3,657,920.52 was issued under a judgment for interest paid by the

province under this guarantee and for moneys paid into the sinking fund to retire the principal of the debenture issue.

5 The plaintiff's garnishee summons attached moneys held by the Canadian Bank of Commerce at the credit of the

defendant irrigation district and the sheriff seized under the plaintiff's execution certain bonds issued by the province

of Saskatchewan and held in a safety deposit box in the Canadian Bank of Commerce rented by the defendant irriga-

tion district.

6 (1) The plaintiff claims that as it has a charge on the moneys attached and the bonds seized it is inequitable to

permit the defendant treasurer to share in the proceeds thereof. Sec. 37 of The Irrigation Districts Act , 1920, ch. 14

(Alta.) is as follows, viz.:
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The debentures shall be sufficient when signed by two of the trustees of the district to bind the board and in the

hands of any bona fide holder thereof shall be a charge or lien upon all the land (including the buildings and

improvements thereon) appearing upon the assessment roll, other than land exempt from taxation by the province,

and upon all the property of the board and all rates levied under the provisions of this Act in the district; but shall

not have any priority over any charges, liens, mortgages or encumbrances upon such land created or coming into

existence prior to the issue of such debentures.

7 The province is subrogated to the position of the holders of the debentures it pays under the guarantee. Subsec.

(2) of sec. 4 of The Lethbridge Northern Irrigation District Act, 1921 , ch. 63 (Alta.) is as follows:

Any payment by the province of principle or interest due under the said debentures, pursuant to the guarantee

thereof, shall not in any event be taken to effect the liability of the said district therefor under the said debentures,

but such liability shall remain unimpaired and enforceable by the province against the said district. The province

shall be subrogated as against the said district to all rights, privileges and powers to which the holders of the

debentures, in respect of which principal or interest or both has been so paid, were entitled by virtue of such

debentures, prior to payment by the province under its guarantee, and shall with respect to the debentures in re-

spect of which principal or interest or both has been so paid be in the same position as a holder of debentures upon

which the district has made default.

8 This subrogation is effective against the district and as each debenture is paid in full the province stands in the

place of the former debenture holder.

9 Counsel for the treasurer points out that the plaintiff holds only 3.35 per cent of the debenture issue and it would

be inequitable to pay the money to the plaintiff.

10 (2) Counsel for the plaintiff contends that it is inequitable to pay the money to the treasurer since the province

has guaranteed payment of the debentures.

11 A surety who compromised, at 4s. on the pound, his liability for his principal's debt, was held not to be entitled

to share in a dividend of debentures which the creditor had obtained in the bankruptcy of the principal debtor: Ex parte

Corry; In re Fothergill (1876) 3 Ch. D. 445 , 45 L.J. Bk. 153. James, L.J. said (p. 155):

In this case, the surety has paid 4s. in the pound. What is his equity against the creditor? If the surety has paid 20s.

in the pound, he may exercise whatever right the principal debtor had against the creditor. But the creditor may

first require payment of 20s. in the pound, and all that the surety can say is 'You have got something very valuable

under the arrangement. I am willing to discharge my obligation to you by paying 20s. in the pound and when I

have done that you must hand me over the security.' That seems to me to be the sole equity.

12 In In re Coughlin & Co., [1923] 3 W.W.R. 1179, 33 Man. R. 499, 4 C.B.R. 294 , Fullerton, J.A. said, p. 1179:

In considering the right of a surety who has made payment to rank upon the estate the cases draw a distinction
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between two classes of guarantees, one where the contract is to be construed as a security for a part only of the

debt and the other where it is to be construed as a security for the whole amount due or to become due with a

provision limiting the surety's liability to pay any amount beyond a named sum. ... In a case of a guarantee of the

latter class the creditor is entitled to rank for the whole amount as the surety cannot be permitted to compete with

the creditor for dividends in respect of a debt which the surety himself has guaranteed.

13 Dennistoun, J.A., said p. 1182:

It is to be noted that it is the 'debt' which is provable. There may be several claimants in respect to the 'debt,' but

there is only one debt, and double proof in respect to it is not permitted.

14 The principle is not limited to bankruptcy.

15 In In re Oriental Commercial Bank; Ex parte European Bank (1872) L.R. 7 Ch. 99 , 41 L.J. Ch. 217, Mellish,

L.J. said, p. 218:

Upon the main question the case of Rigby v. Macnamara (1795) 2 Cox Eq. Cas. 415, tends to show that the rule in

bankruptcy against double proof applies also in the Court of Chancery, and consequently applies in case of

companies being wound up.

16 In Martin v. McMullen (1891) 18 O.A.R. 559 , Maclennan, J.A. said, p. 565:

The cases which have been cited are cases in which the creditor had proved or had obtained dividends on the

bankruptcy of the debtor, but the principle involved seems to be a general principle of equity, applicable to all

cases of suretyship.

17 See also In re Sass; Ex parte National Provincial Bank of England, [1896] 2 Q.B. 12 , 65 L.J.Q.B. 481.

18 (3) Counsel for the plaintiff further contends that if the treasurer is excluded from participation in the moneys

attached and the proceeds of the bonds seized, this will save multiplicity of actions, and cites clause (g ) of sec. 34 of

The Judicature Act , R.S.A., 1942, ch. 129, in support of the Court's jurisdiction to do this. He cites sec. 3 of The

Execution Creditors Act , 1934, ch. 8 [now R.S.A., 1942, ch. 122] and, as to the garnishee, sec. 6, and, as to the ex-

ecution, sec. 12 of the said Act, which sections are as follows:

3. Except only in the cases where it is otherwise specifically provided by this Act, all property seized or attached

by virtue of any writ of execution, writ of attachment, garnishee proceedings or proceedings in the nature of eq-

uitable execution shall be deemed to have been attached on behalf of all creditors who are entitled by this Act to

share in any money received by the sheriff by reason of such seizure or attachment; and all moneys realized

thereby shall be dealt with and distributed by the sheriff of the district in which such seizure or attachment is made

under the provisions of this Act.
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6. Where any money is paid into court under any garnishee proceedings in the Supreme Court of Alberta or any

District Court, the same shall be available for distribution by the sheriff amongst the execution creditors of the

debtor whose debt is garnished except only in each of the following cases, namely:

(a ) When the money paid into Court is not liable to attachment;

(b ) When the amount paid into court does not exceed the sum of twenty-five dollars;

(c ) When by virtue of any statute or Rule of Court the money is required to be paid to the debtor as being

exempt from attachment; and

(d ) When it is otherwise ordered by a court or judge.

12. When the amount received by the sheriff in respect of an execution is not sufficient to pay the claims of

creditors and the executions with costs in full, the sheriff shall firstly retain his fees, and secondly, in the event of

any creditor being entitled under the provisions of this Act to priority for costs, the sheriff shall pay such costs to

that creditor, and thirdly, shall pay the claim of any person who is entitled to be paid in preference to any other

creditor, and fourthly, shall distribute the balance (if any) rateably amongst such execution creditors as are enti-

tled to share therein under the provisions of this Act.

19 The cases of Tobin v. Commercial Inv't Co. (1916) 10 W.W.R. 123, 22 B.C.R. 481, 34 W.L.R. 23 ; Knight v.

Knight (1734) 3 P. Wms. 334, 24 E.R. 1088 , and McGowan v. Middleton (1883) 11 Q.B.D. 464 , 52 L.J.Q.B. 355,

show that the Court will adapt its procedure to prevent multiplicity of actions but the plaintiff's right to prevent the

defendant from sharing in the moneys in the hands of the sheriff must depend on substantive law. It is not a question of

procedure.

20 It is contended that sec. 6, clause (d ), permits the Court to do justice between the parties. Counsel for the

defendant treasurer argues that clause (d ) is intended to permit the Court to order payment to a garnishee creditor in

cases where it is obvious that the other execution creditors would not be entitled to the money under the Act; for

example, where there were no subsisting writs of execution in the sheriff's hands, or where the garnishing creditor was

a wage carner or was otherwise entitled to be paid the money in priority to other claims. He relies on Bowerman v.

Phillips (1888) 15 O.A.R. 679 , in which it was held that the Ontario Creditors Relief Act did not permit one creditor to

attack the judgment of another if the debt was bona fide .

21 I find the sections are intended to permit the Court to do justice between the parties, according to settled

principles of law and equity.

22 Secs. 6 and 12 were intended to enable the Court to deal with such a case as this according to law.

23 I find the debenture holders of the irrigation district are exclusively entitled under their charge to the money

and bonds of the irrigation district which are now or may hereafter come into the hands of the sheriff.
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24 I answer the question submitted as follows:

Has the Honourable the Provincial Treasurer by virtue of the said judgment in his favour and the execution issued

thereunder a right under The Execution Creditors Act to share with the plaintiff in moneys

(a ) attached or which may be attached by garnishee summons, or

(b ) realized or which may be realized under Writs of Execution against the said Lethbridge Northern Irri-

gation District,

and if so with respect to what amount and to what extent?

A. (a ) No. (b ) No. The plaintiff is entitled to 3.35 per cent of each. The sheriff should hold the balance and pay it

to the debenture holders as they establish their claims.

END OF DOCUMENT
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Independent Order of Foresters v. Lethbridge Northern Irrigation District

Independent Order of Foresters (Plaintiff) Appellant v. Board of Trustees of Lethbridge Northern Irrigation District and Pro-

vincial Treasurer for Alberta (Defendants) Respondents and Cross-Appellants

Alberta Supreme Court, Appellate Division

Harvey, C.J.A., Ford, Lunney, Ewing and Howson, JJ.A.

Judgment: January 21, 1944

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: G. H. Steer, K.C., for plaintiff, appellant.

W. S. Gray, K.C., for Board of Trustees of Lethbridge Northern Irrigation District, defendant, respondent.

H. J. Wilson, K.C., Deputy Attorney-General, for the Provincial Treasurer, defendant, respondent.

Subject: Family

Family law.

Execution Creditors Act — Principal and Surety — Right of Defaulting Guarantor with Judgment to Share With Another

Judgment Creditor in Moneys Attached and Seized by Execution — Defaulting Guarantor the Province of Alberta — Special

Case Under R. 218 — Powers of Court — Duty of Crown to Obey Law.

Both the plaintiff and the defendant provincial treasurer were execution creditors of the defendant irrigation district. The

plaintiff's execution was issued on a judgment for interest due on bonds issued by the district. The bonds had been guaranteed

by the province as to both principal and interest, and the treasurer's judgment was for interest paid by the province under this

guarantee and for moneys paid into the sinking fund to retire the principal. The province later defaulted under the guarantee. On

a special case O'Connor, J. held ([1943] 3 W.W.R. 297) that the treasurer was not entitled by virtue of his judgment and exe-

cution to any right under The Execution Creditors Act, 1934; ch. 8 (now R.S.A., 1942, ch. 122) to share with the plaintiff in

moneys it had attached or might attach by garnishee summons or which it might realize under its execution; but he declared, by

what is referred to as a "rider," that the plaintiff was entitled to 3.35 per cent of the moneys attached, or which might be attached

by garnishee summons, or realized, or which might be realized, under execution against the defendant, and that the balance of

09-50026-reg    Doc 12469-6    Filed 07/11/13    Entered 07/11/13 19:38:32    Index No 6 
   Pg 8 of 20



such moneys should be held by the sheriff to be paid to other bondholders as they established their claims. The plaintiff ap-

pealed against the "rider," and the defendants, the district and the treasurer, cross-appealed from the whole judgment, but,

alternatively, supported the "rider."

Held that the plaintiff's appeal should be allowed by varying the judgment with respect to the "rider," and the cross-appeal

should be dismissed. The plaintiff was given the costs of both the appeal and cross-appeal to be taxed under double column 5.

When a surety is liable to the creditor for the whole amount of the debtor's liability the surety is not permitted to compete with

the creditor in the realization of the assets of the principal debtor. While this principle finds its usual application in bankruptcy

it is one of general application, applicable to all cases of suretyship. There is nothing in The Execution Creditors Act, supra,

which prevents its application where, as here, the surety is attempting to compete with the creditor, whose debt has been

guaranteed in full, by a judgment obtained in reliance upon see. 4 (2) (quoted infra) of The Lethbridge Northern Irrigation

District Act, 1921, ch. 63. The fact that the surety is the province is no obstacle to the application of the principle, and does not

prevent the Court from doing justice as between the Crown and a subject.

The contention cannot be sustained that in order to make the declaration involved in a negative answer to the question submitted

the Court must necessarily find that the Crown in the right of the province of Alberta owes money to the plaintiff under the

guarantee, and that there has been no judicial finding to that effect and that such a finding cannot be made in this issue or

otherwise than by petition of right, for which a fiat is required, and that, since no fiat has been obtained, the making of such a

finding would be doing indirectly what it is impossible to do directly. It cannot be said that, while the Court might have the right

to answer affirmatively, it cannot answer negatively the question which the Crown through its proper officer has joined in

submitting for its opinion under Rule 218. Under that Rule the question of law could not have been stated without the con-

currence of all parties to the issue. The present case is distinguishable from Lovibond v. G.T.R. Co., [1936] 2 W.W.R. 298

(P.C.), 1936 Can. Abr. 173, 859; and Royal Trust Co. v. Atty.-Gen. for Alta., [1936] 2 W.W.R. 337 (Alta.), 1936 Can. Abr. 861.

"The non-existence of any right to bring the Crown into Court, such as exists in England by petition of right, and in many of the

colonies by the appointment of an officer to sue and be sued on behalf of the Crown, does not give the Crown immunity from all

law, or authorize the interference by the Crown with private rights at its own mere will ... It is the duty of the Crown and of

every branch of the Executive to abide by and obey the law. If there is any difficulty in ascertaining it the Courts are open to the

Crown to sue, and it is the duty of the Executive in cases of doubt to ascertain the law, in order to obey it, not to disregard it:"

Eastern Trust Co. v. Mackenzie, Mann & Co., [1915] A.C. 750, 84 L.J.P.C. 152, 11 Can. Abr. 12.

To give effect, in the present proceeding, to the equities as between the province as surety and the plaintiff as the primary

creditor, by answering the question submitted in consonance with the principle stated, does not amount to a setting aside,

directly or indirectly, or the impeaching of the judgment obtained by the surety. The point involved in the question is not

whether the judgment was properly obtained but whether the judgment creditor, a surety for the whole debt, is entitled, as

against the plaintiff, to share in what is realized under the plaintiff's executions and garnishee summonses. Nor does the giving

effect, in the present proceeding, to the equities as between the surety and the principal creditor, nullify, "virtually" or at all, the

provisions of The Execution Creditors Act, supra. Bowerman v. Phillips (1888) 15 O.A.R. 679, 19 Can. Abr. 449, does not

assist the defendants.

It was not open to the Judge to deal with the question of the right of the plaintiff to the proceeds to be realized from the property
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seized. This question has not been asked and cannot be answered until the issue out of which the special case arose is deter-

mined. The question submitted relates solely to the legal rights of the defendant in the issue, the provincial treasurer. The

relative rights of the plaintiff and other debenture holders is not involved in either an affirmative or negative answer. Such

relative rights cannot be determined in proceedings to which the other debenture holders are not parties, and without there being

before the Court sufficient material to determine them. The other debenture holders are not made parties, either by represen-

tation or otherwise, and there was no, or no sufficient, material before the Court to determine such relative rights. Furthermore,

there is no machinery provided in The Execution Creditors Act, supra, for carrying out the direction to divide the proceeds of

the property attached as directed by the learned trial Judge. There is no provision in the Act for the sheriff holding such pro-

ceeds for an indefinite time, to enable persons, who may or may never advance their claims, to establish them. True it is that the

statute modifies the maxim vigilantibus, non dormientibus, jura subveniunt, but, subject to the provisions as to preferences, it is

only those who establish their claims in accordance with the Act, and within the time fixed thereby, who have the right to share

in the sheriff's distribution.

Semble said Execution Creditors Act makes no provision for one execution creditor contesting the claim of another execution

creditor in a summary proceeding before a District Court Judge.

Appeal from part of the judgment of O'Connor, J. ([1943] 3 W.W.R. 297). Appeal allowed; cross-appeal dismissed; costs to the

appellant of both the appeal and cross-appeal, to be taxed under double column 5.

The judgment of the Court was delivered by Ford, J.A.:

1 This is an appeal by the plaintiff and a cross-appeal by the defendants from the judgment of the Honourable Mr. Justice

O'Connor: [1943] 3 W.W.R. 297.

2 This is another step in the series of attempts of the Independent Order of Foresters to secure payment of the interest

agreed to be paid on bonds or debentures, held by it, issued in May, 1921, by the Lethbridge Northern Irrigation District and

guaranteed by the province of Alberta. It is a sequence to the litigation commenced in January, 1937, the earlier history of

which may be found in the report of the decision of the Judicial Committee of the Privy Council, in I.O.F. v. Lethbridge, Nor.

Irr. Dist.; , [1940] 1 W.W.R. 502, [1940] A.C. 513, 109 L.J.P.C. 68 , which, affirming judgments in the Trial Division ([1937]

3 W.W.R. 424, and [1939] 1 W.W.R. 275) and of this Division ([1938] 2 W.W.R. 194, and [1939] 1 W.W.R. 700) held to be

ultra vires The Provincial Guaranteed securities Interest Act, 1937, ch. 12, which purported to reduce by one-half the interest

on securities guaranteed by the province of Alberta; The Provincial Securities Interest Act, 1937, ch. 13, which purported to

reduce to, in general, half the agreed interest rates; and The Provincially Guaranteed Securities Proceedings Act, 1937, ch. 11,

which purported to prohibit any proceedings in Alberta for the recovery of money due in respect of guaranteed securities

without the consent of the Lieutenant-Governor in Council.

3 After the issuing of the executions and garnishee summonses of the Independent Order of Foresters and the seizures and

attachments made thereunder, as well as the execution of His Majesty the King, represented by the Honourable the Provincial

Treasurer of Alberta, as set out in the stated case, out of which this appeal arises, an order was made by Mr. Justice Macdonald

in action No. 27728, therein referred to, directing an issue as to the effect in law of the judgment of the Independent Order of

Foresters and to determine whether the property attached under the executions and garnishee summonses was legally attached.

This order was made with the consent of the provincial treasurer.
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4 In the issue the Independent Order of Foresters was to be plaintiff and the Board of Trustees of the Lethbridge Northern

Irrigation District and the Honourable the Provincial Treasurer of the Province of Alberta were to be defendants.

5 The plaintiff delivered a statement of claim, and both defendants delivered statements of defence.

6 Before the determination of the issue it appeared to counsel for the parties that it might be advisable first to have de-

termined the question as to whether the Crown in the right of the province was entitled to share, with the plaintiff in the issue, in

moneys realized by garnishee or under writs of execution. For that purpose a special case was agreed upon and signed by

solicitors for all three parties to the issue.

7 I quote the special case, omitting the documents attached thereto:

In The Supreme Court of Alberta

Judicial District of Edmonton

Between:

Independent Order of Foresters,

Plaintiff,

--and--

Board of Trustees of the Lethbridge

Northern Irrigation District and the

Honourable The Provincial Treasurer

of The Province of Alberta,

Defendants.

The Special Case

1. The parties to the above cause concur in stating certain questions of law arising therein in the form of a special case for

the opinion of the Court.

2. The facts necessary to enable the Court to decide the questions raised are as follows:

(a) The plaintiff is a body corporate incorporated in accordance with the provisions of The Independent Order of

Foresters Consolidated Act, 3 and 4, George V (Canada), Chapter 113, being chapter 113 of the Statutes of Canada,

1913; has its head office in the City of Toronto, in the Province of Ontario, and is duly licensed to do business in the

Province of Alberta pursuant to the provisions of The Alberta Insurance Act, 1926.
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(b) The first named defendant is a body corporate incorporated pursuant to the provisions of The Irrigation Districts

Act, 1915, being Chapter 13 of the Statutes of Alberta, 1915. By virtue of the provisions of The Irrigation Districts

Act, 1920, being Chapter 14 of the Statutes of Alberta, 1920 (R.S.A., 1942, chapter 98), the said defendant was con-

tinued and it was provided that it should be subject to the provisions of the said Statute as if it had been formed

thereunder.

(c) The first named defendant under and by virtue of The Irrigation Districts Act, 1920, being chapter 14 of the Stat-

utes of Alberta, was empowered with the written assent of the Minister of Public Works for the Province of Alberta, to

raise a loan upon the credit of the District and to issue debentures to secure the repayment thereof.

(d) In compliance with all the provisions of The Irrigation Districts Act, 1920, being chapter 14 of 1920, and with the

written assent of the Minister of Public Works for the Province of Alberta, dated the 30th day of October, A.D. 1920,

the first named defendant raised a loan upon the credit of the district and issued debentures to the aggregate principal

amount of Five Million, Four Hundred Thousand ($5,400,000.00) Dollars, dated May 2nd, 1921, and thereby and

therein promised to pay to the bearers or, if registered, to the registered owners thereof, on the first day of May, A.D.

1921, the principal amount of the said debentures in gold coin of or equivalent to the standard of weight and fineness

fixed for gold coins at the date thereof by the laws of the United States of America, with interest thereon at the rate of

six per cent (6%) per annum, payable half-yearly on the first day of May and the first day of November in each and

every year during the currency thereof in like money according to the tenor of and upon presentation and surrender of

the coupons thereto attached as the same severally become payable. It was further provided that payment of both

principal and interest would be made at the holders' option at the principal office of the Imperial Bank of Canada in the

cities of Toronto, Montreal or Edmonton, in the Dominion of Canada or at the offices of the Bank of Manhattan

Company in the City of New York, U.S.A.

(e) The plaintiff, at its head office in the City of Toronto, in the province of Alberta, is the bearer, bona fide holder and

owner of debentures so issued as aforesaid in the aggregate principal amount of One Hundred and eighty-one thousand

($181,000.00) Dollars, each of the said debentures being of the principal amount of One Thousand ($1,000.00) Dol-

lars.

(f) Prior to the issue of the said debentures the first named defendant was legally formed and constituted and all the

formalities in respect to such loan and the issue of debentures therefor had been fully complied with. All acts, condi-

tions and things necessary to be done and to exist precedent to and in the issuance of the said debentures were properly

fulfilled and performed and existed in regular and due form as required by the laws in the Province of Alberta and the

Dominion of Canada and by the by-laws and regulations of the Lethbridge Northern Irrigation District and the said

debentures are a good and indefeasible security in the hands of the plaintiff.

(g) The said debentures were guaranteed as to the payment of principal and interest by the Province of Alberta, by

virtue of powers conferred by The Lethbridge Northern Irrigation District Act, 1921, being chapter 63 of the Statutes

of Alberta, 1921, and constituted securities in which the plaintiff was by law entitled to invest.

(h) On or about February 22nd, 1937, the plaintiff in an action numbered in this Court 27728 between it, as plaintiff,

and the Board of Trustees of the Lethbridge Northern Irrigation District and L. C. Charlesworth, Official Trustee
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thereof, as defendants, recovered judgment against the defendant, The Lethbridge Northern Irrigation District in the

sum of $5,430.00 on which said judgment there was due and unpaid as of June 29th, 1942, the sum of Three Thousand

Three Hundred Dollars and twenty cents ($3,300.20) in respect of Interest coupons of the said debentures so guar-

anteed as aforesaid.

(i) On or about October 29th, 1937, in an action numbered in this Court 28079 between the plaintiff herein, as plaintiff,

and the said Board of Trustees and the said L. C. Charlesworth, as defendants, the plaintiff herein recovered a judg-

ment against the said Board of Trustees for the sum of Five Thousand Four Hundred and Thirty ($5,430.00) Dollars,

upon which as of June 29th, 1942, there was due and unpaid the sum of Three thousand eight hundred and fifty-seven

dollars and seven cents ($3,857.07) in respect of interest coupons of the said debentures so guaranteed as aforesaid.

(j) On or about June 29th, 1942, the plaintiff caused to be issued in the two said actions numbered respectively 27728

and 28079 Garnishee Summonses directed to the Canadian Bank of Commerce at Lethbridge in the Province of Al-

berta, and on or about July 10th, 1942, the said Garnishee filed replies in the two said actions to the said Garnishee

Summonses, which Replies were in the following terms, namely:

At the time of the service of the Garnishee Summons herein upon the Canadian Bank of Commerce the Canadian Bank

of Commerce held to the credit of the defendant the Board of Trustees of the Lethbridge Northern Irrigation District a

sum sufficient to pay the plaintiff's judgment herein in the sum of $3,300.20 (in action No. 28079 $3,857.07) which

said moneys, however, are claimed by the Province of Alberta as its property and which said sum of $3,300.20 (in

action No. 28079 $3,857.07) therefore may or may not be attachable.

The sum of $10,000.00 is being held by the said garnishee by agreement of the parties hereto pending the outcome of these

proceedings and is to be deemed for the purposes of this special case to be held by the sheriff as having been paid to him

pursuant to Section 8, and as being distributed pursuant to Section 31 of The Execution Creditors Act. There are no gar-

nishee summonses or Writs of Execution outstanding with respect to debts owing by the defendant Board of Trustees save

as herein set out, except an execution for approximately Twenty-five ($25.00) Dollars based on a coupon for interest in

respect of the bond issue hereinbefore referred to.

(k) On or about August 22nd, 1940, the plaintiff in this issue caused to be issued in the two said actions numbered

respectively Nos. 27728 and 28079 Writs of Execution for the sum of Two thousand two hundred and Sixty-two

dollars and fifty cents ($2,262.50) with interest and costs and the sum of Two Thousand eight hundred and seven-

ty-seven dollars and forty-four cents ($2,877.44) with interest and costs.

(l) On or about June 30th, 1942, the sheriff of the Lethbridge Judicial District caused to be seized under the two said

Writs of Execution to satisfy the claim of the plaintiff in this issue amounting to the sum of Seven thousand one

hundred and eighty-one dollars and eighty-one cents ($7,181.81) together with the sum of $4.75, his costs, all or

sufficient of the bonds of the Province of Saskatchewan, contained in a safety deposit box in the name of the Leth-

bridge Northern Irrigation District in the Canadian Bank of Commerce, Lethbridge, to satisfy the above claim. For the

purpose of this special case, but for no other purpose the said bonds are by agreement between the parties to be deemed

to be properly seized and in the hands of the sheriff.
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3. In an action in the Supreme Court of Alberta, Judicial district of Lethbridge, His Majesty the King as represented by the

Honourable the Provincial Treasurer of Alberta, on or about the 18th day of September, 1942, recovered judgment against

the Lethbridge Northern Irrigation District for the sum of Three million, Six hun dred and fifty-seven thousand, nine

hundred and twenty dollars and fifty-two cents ($3,657,920.52), and on or about the 18th day of September, 1942, issued

execution thereon and placed the same in the hands of the sheriff of the Judicial District of Lethbridge of which the sum of

Two million, two hundred and eighty-nine thousand, and sixty-six dollars and two cents ($2,289,066.02) was for money

paid pursuant to the said guarantee and the balance amounting to One million, three hundred and eighty-six thousand, eight

hundred and fifty-four dollars and fifty cents ($1,386,854.50) was for money paid into a sinking fund to retire the principal

of the bonds at maturity.

4. On or about the 25th day of September, 1942, the Independent Order of Foresters recovered judgment against the Board

of Trustees of the Lethbridge Northern Irrigation District and P.M. Sauder, Official Trustee of the Lethbridge Northern

Irrigation District, in the sum of Sixty-one Thousand five hundred dollars and thirty cents ($61,500.30) and issued exe-

cution thereon in respect of interest coupons of the said debentures so guaranteed as aforesaid.

5. Nothing has been paid to the plaintiff on account of any of the said judgments and executions other than the amounts

which had been paid into Court by the Provincial Treasurer under the two first mentioned judgments, being the amounts

owing on the judgments as hereinbefore set out.

6. Attached hereto as part of this case are:

(a) Statement showing how the sum of Three Million six hundred and fifty-seven thousand nine hundred and twenty

dollars and fifty-two cents ($3,657,920.52) representing the judgment in favour of the Provincial Treasurer is made

up;

(b) A copy of the Order in Council guaranteeing the said bonds;

(c) By-Law No. 5 of the Lethbridge Northern is attached.

7. The question of law arising from the foregoing facts is as follows:

Has the Honourable the Provincial Treasurer by virtue of the said judgment in his favour and the execution issued

thereunder a right under The Execution Creditors Act to share with the plaintiff in moneys

(a) attached or which may be attached by Garnishee Summons, or

(b) realized or which may be realized under Writs of Execution against the said Lethbridge Northern Irrigation

district,

and, if so, with respect to what amount and to what extent?
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Dated at the City of Edmonton, in the Province of Alberta, this 21st day of May, A.D. 1943.

Geo. H. Steer,

Solicitor for the Plaintiff.

W. S. Gray,

Solicitor for the Defendant,

the Board of Trustees.

H. J. Wilson,

Solicitor for the Defendant,

the Provincial Treasurer.

8 The special case was considered by the Honourable Mr. Justice O'Connor who, as set out in the formal judgment, found

and declared:

I Find and Declare that the answer to the question submitted to me by the said Special Case is 'no,' but that the plaintiff is

entitled to 3.35 per cent of moneys attached, or which may be attached by garnishee summons, or realized, or which may be

realized under writs of execution against the defendant, Lethbridge Northern Irrigation District, and that the balance of any

such moneys is to be held by the sheriff to be paid to other debenture holders as they establish their claims.

9 In his reasons for judgment the learned Judge answered "No" to both parts of the question designated (a) and (b), but

added a "rider" as follows:

The plaintiff is entitled to 3.35 per cent of each. The sheriff should hold the balance and pay it to the debenture holders as

they establish their claims.

10 The plaintiff, appellant, confines its appeal to one against what is called the "rider." In all other respects the appellant

supports the judgment, contending that the answer to the question should be a simple "no."

11 The defendants, respondents, gave notice of cross-appeal from the whole judgment, claiming that the answer of the

learned Judge should have been "yes;" but, alternatively, they support the rider to the judgment. As summarized in the factum

on behalf of the provincial treasurer their submissions are as follows:

(1) The Execution Creditors Act does not permit the Court to grant priority to one execution creditor at the expense of

another except as provided by the Act;

(2) Alternatively, the plaintiff cannot claim priority in respect of the portion of the judgment which does not represent

monies paid under the guarantee;

(3) In the further alternative, the learned Trial Judge was right in limiting the plaintiff to realization of 3.35% of the amount
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levied under the execution and garnishee summons.

12 It is stated in the factum on behalf of the irrigation district that:

This respondent, being the Execution Debtor, is desirous of the proceeds of any of its assets, which may be disposed of

under execution, being distributed pro rata between the Provincial Treasurer and all the bondholders, as the Provincial

Treasurer is the largest creditor of the respondent district.

13 On the hearing of the appeal a further ground of appeal was set up and argument developed thereon. It is contended that,

in order to make the declaration involved in a negative answer to the question submitted by the special case, the Court must

necessarily find that His Majesty the King in the right of the province of Alberta owes money to the Independent Order of

Foresters under the guarantee. It is said that there has been no judicial finding to that effect and that such a finding cannot be

made in this issue or in any action other than one by way of petition of right for which a fiat is necessary.

14 It is argued that to make such a finding would be, by indirect means, doing something which it is impossible to do

directly, no fiat to sue the Crown having been obtained. In support of this, reliance is placed upon Royal Trust Co. v. Atty.-Gen.

for Alta. (No. 3) [1936] 2 W.W.R. 337, in which Lovibond v. G.T.R. Co., [1936] 2 W.W.R. 298, 45 C.R.C. 162 (P.C.) was

applied.

15 I deal first with the cross-appeal.

16 By par. 2 (g) of the special case it is stated, as a fact, that:

The said debentures were guaranteed as to the payment of principal and interest by the Province of Alberta, by virtue of the

powers conferred by The Lethbridge Northern Irrigation District Act, by Chapter 63 of the Statutes of Alberta, 1921.

17 The province of Alberta became surety for the whole debt without limitation. Where a surety is liable to the creditor for

the whole amount of the debtor's liability there is a principle running through the cases, sufficient of which are referred to in the

judgment appealed from, which does not permit of the surety competing with the creditor in the realization of the assets of the

principal debtor. While this principle finds its usual application in bankruptcy it is one of general application, applicable to all

cases of suretyship.

18 There is, in my opinion, nothing in The Execution Creditors Act, R.S.A., 1942, ch. 122, the relevant portion of which is

set out in the learned trial Judge's reasons, which prevents the application of this principle, where, as here, the surety is at-

tempting to compete with the creditor, whose debt has been guaranteed in full, by a judgment obtained in reliance upon subsec.

(2) of sec. 4 of The Lethbridge Northern Irrigation District Act, 1921, ch. 63. This subsection is as follows:

(2) Any payment by the province of principal or interest due under the said debentures, pursuant to the guarantee thereof,

shall not in any event be taken to affect the liability of the said district therefor under the said debentures, but such liability

shall remain unimpaired and enforceable by the province against the said district. The province shall be subrogated as

against the said district to all rights, privileges and powers to which the holders of the debentures, in respect of which
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principal or interest or both has been so paid, were entitled by virtue of such debentures, prior to payment by the province

under its guarantee, and shall with respect to the debentures in respect of which principal or interest or both has been so

paid be in the same position as a holder of debentures upon which the district has made default.

19 To give effect, in the present proceeding, to the equities as between the province as surety and the plaintiff as the pri-

mary creditor, by answering the question submitted in consonance with the principle stated, does not amount to a setting aside,

directly or indirectly, or the impeaching of the judgment obtained by the surety, as contended on behalf of the defendants,

respondents. The point involved in the question is not whether the judgment was properly obtained but whether the judgment

creditor, a surety for the whole debt, is entitled, as against the plaintiff, to share in what is realized under the plaintiff's execu-

tions and garnishee summonses.

20 Nor does the giving effect, in the present proceedings, to the equities, as between the surety and the principal creditor,

nullify, "virtually" or at all, the provision of The Execution Creditors Act as also contended on behalf of the defendants.

21 Reliance is placed upon the decision of the Ontario Court of Appeal in Bowerman v. Phillips (1888) 15 O.A.R. 679. In

that case the contest was between two execution creditors one of whom alleged that the judgment of the other had been im-

properly obtained. The attacking creditor took proceedings, under a provision similar to sec. 21 of our Act, to contest the claim

of a creditor who had not obtained judgment but who was proceeding to obtain a certificate which would be equivalent to an

execution.

22 The County Court Judge set aside the judgment complained of holding that it was not a bona-fide judgment and had

been improperly obtained.

23 On appeal Patterson, J.A. held that the order appealed from had been made upon a contestation which was not au-

thorized by the Ontario Creditors Relief Act.

24 Osler, J.A. treated the appeal as arising out of a contestation under the Act. Hagarty, C.J.O. and Burton, J.A. simply

concurred.

25 All that Patterson, J.A. held, in the passage relied upon, was that:

Whatever power the statute gives to a creditor to contest a claim advanced by another, it does not extend the power to the

impeaching of a judgment by a summary proceeding.

26 Osler, J.A. was careful to point out that: "There is no reason to suppose that he [the County Court Judge appealed from]

would have held that the plaintiff was not entitled to be ranked in the sheriff's distribution scheme for any other reason" than

that, in his opinion, the plaintiff's judgment was not a bona-fide one and had been improperly obtained.

27 In my opinion the defendants can derive no assistance from the decision in Bowerman v. Phillips, supra.

28 The present appeal does not arise out of a summary proceeding under The Execution Creditors Act. In passing I may say
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that I am inclined to agree that the Act makes no provision for one execution creditor contesting the claim of another execution

creditor in a summary proceeding before a District Court Judge. Secs. 18 to 26 seem to be limited to the contestation of a claim

asserted by a creditor who has not obtained judgment but whose debt is overdue, or by a creditor who has allowed an execution

against lands to remain unsatisfied for nine months, and who applies for a certificate which may entitle him to share in the

sheriff's distribution. Sec. 31 deals with the contestation of the sheriff's scheme of distribution which he is required to make

when the money realized is insufficient to pay all claims in full.

29 The present appeal arises upon admitted facts set out in a special case agreed upon by all parties in the issue directed,

with the consent of all parties, by Mr. Justice Macdonald, in the action in which one of the plaintiff's judgments was obtained.

30 The stating of the special case is a commendable means of avoiding multiplicity of proceedings and provides the Court

with a convenient method of exercising the powers given to it, by The Judicature Act, R.S.A., 1942, ch. 129, to prevent mul-

tiplicity of actions. I cannot think that parties would have gone to the trouble of stating the facts agreed upon with such care

unless it were intended that an answer to the question asked would lead to some result having regard to the ultimate rights of the

parties in the light of the equities as between the surety and the principal creditor.

31 If both surety and creditor were allowed to share in the sheriff's distribution, there is, I think, no doubt that the creditor

would immediately have the right to take proceedings against the surety to recover the balance due him. Indeed in my opinion,

the creditors, having a charge thereon, would have the right to claim the very dividend which the surety has received.

32 In the way the issues have been brought before the Court there is quite as much reason for the Court now preventing the

surety ranking inequitably in the sheriff's distribution, as against the creditor, as there is to prevent a surety so ranking in

bankruptcy or in a distribution for the benefit of creditors. I find nothing in The Execution Creditors Act against the Court's

power to do so.

33 I should add that I do not desire to be understood as expressing a definite opinion against the view advanced by counsel

for the plaintiff that the special case is to be considered as anticipating and taking the place of a contestation of the scheme of

distribution which the sheriff is required to make. The argument, as I understand it, is that it is open to one execution creditor, in

contesting under sec. 31 the sheriff's scheme of distribution, to raise and have decided the question now submitted. If this

argument is sound there is nothing in the way of the Court answering the question having regard to the equities as between

creditor and surety, and, the question having been submitted, any difficulty as to the Crown being the surety disappears.

34 The fact that the surety is the province of Alberta, in my opinion, presents no obstacle to the application of the principle

I have stated, and does not prevent the Court from doing justice as between the Crown and the subject.

35 I have stated concisely the argument advanced by counsel for the provincial treasurer to the effect that in the absence of

a fiat the Court is powerless to make the declaration involved in an answer to the question submitted by the special case, at all

events if answered against the contention of the provincial treasurer. It seems to me a strange thing to say that, while the Court

might have the right to answer affirmatively, it cannot answer negatively the question which the Crown, through its proper

officer, has joined in submitting for its opinion under Rule 218.[FN1] Under that Rule the question of law could not have been

stated without the concurrence of all parties to the issue.
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36 The present case is clearly distinguishable from Lovibond v. G.T.R. Co., supra, and Royal Trust Co. v. Atty.-Gen for

Alta., supra. In each of these cases the declarations sought were ancilliary to claims which can only be the subject of a petition

of right. In the Lovibond case the declaration was asked to rectify the stock register of the railway company with respect to

shares the existing title to which was in the Crown, represented by the Minister of Finance for Canada, and in the Royal Trust

case the declaration was asked in support of a claim that the plaintiff was entitled to recover money in the possession of the

province of Alberta which the province claimed as its own.

37 The cases referred to in Royal Trust Co. v. Atty.-Gen. for Alta., supra, sufficiently show the distinction between the case

at bar and the rule relied upon by the defendants, respondents. I would, however, quote, from one of the cases cited therein, an

extract which I think is peculiarly appropriate to the present case.

38 In Eastern Trust Co. v. Mackenzie, Mann & Co. Ltd., [1915] A.C. 750, 84 L.J.P.C. 152, 31 W.L.R. 248, Sir George

Farwell, who delivered the judgment of the Judicial Committee of the Privy Council, said at pp. 759-60:

The non-existence of any right to bring the Crown into Court, such as exists in England by petition of right, and in many of

the colonies by the appointment of an officer to sue and be sued on behalf of the Crown, does not give the Crown immunity

from all law, or authorize the interference by the Crown with private rights at its own mere will. There is a well-established

practice in England in certain cases where no petition of right will lie, under which the Crown can be sued by the Attor-

ney-General, and a declaratory order obtained, as has been recently explained by the Court of Appeal in England in Dyson

v. Atty.-Gen., [1911] 1 K.B. 410, 80 L.J.K.B. 531, and in Burghes v. Atty.-Gen., [1912] 1 Ch. 173, 81 L.J. Ch. 105. It is the

duty of the Crown and of every branch of the Executive to abide by and obey the law. If there is any difficulty in ascer-

taining it, the Courts are open to the Crown to sue, and it is the duty of the Executive in cases of doubt to ascertain the law,

in order to obey it, not to disregard it. The proper course in the present case would have been either to apply to the Court to

determine the question of construction of the contract, and to pay accordingly, or to pay the whole amount over to the

receiver and to obtain from the Court an order on the receiver to pay the sums properly payable for labor and supplies, as to

the construction of which their Lordships agree with the Supreme Court of Nova Scotia.

The duty of the Crown in such a case is well stated by Lord Abinger in Deare v. Atty.-Gen. (1835) 1 Y. & C. 197, at p.

208, 160 E.R. 80. After pointing out that the Crown always appears (in England) by the Attorney-General in a Court of

justice, especially in a Court of Equity, where the interest of the Crown is concerned, even perhaps in a bill for discovery,

he goes on to say: 'It has been the practice, which I hope never will be discontinued, for the officers of the Crown to throw

no difficulty in the way of any proceeding for the purpose of bringing matters before a Court of justice where any real point

of difficulty that requires judicial decision has occurred.'

39 The case for the declaration involved in a negative answer to the question now submitted comes within the law as laid

down by Farwell, L.J. in Dyson v. Atty.-Gen., supra. The estate of the Crown is not directly, bot its interests are only indirectly,

affected by such a declaration and as stated by Baron Atkyns in Pawlett v. Atty.-Gen. (1667) Hardres 465, 145 E.R. 550, in the

passage quoted by Farwell, L.J. in Dyson v. Atty.-Gen., "it would derogate from the King's honour to imagine that what is equity

against a common person should not be equity against him."

40 There remains now for consideration the plaintiff's appeal from what has been called the "rider" to the answer to the

question stated for the Court's opinion.
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41 With great respect I am of the opinion that it was not open to the learned Judge to deal with the question of the right of

the plaintiff to the proceeds to be realized from the property seized. This question has not been asked and cannot be answered

until the issue out of which the special case arose is determined. The question submitted relates solely to the legal rights of the

defendant in the issue, the provincial treasurer. The relative rights of the plaintiff and other debenture holders are not involved

in either an affirmative or negative answer. Such relative rights cannot be determined in proceedings to which the other de-

benture holders are not parties, and without there being before the Court sufficient material to determine them. The other de-

benture holders are not made parties, either by representation or otherwise, and there was no, or not sufficient, material before

the Court to determine such relative rights.

42 Furthermore, there is no machinery provided in The Execution Creditors Act for carrying out the direction to divide the

proceeds of the property attached as directed by the learned trial Judge. There is no provision in the Act for the sheriff holding

such proceeds for an indefinite time to enable persons, who may or may never advance them, to establish their claims.

43 True it is that the statute modifies the maxim vigilantibus, non dormientibus, jura subveniunt, but, subject to the pro-

visions as to preferences, it is only those who establish their claims in accordance with the Act, and within the time fixed

thereby, who have the right to share in the sheriff's distribution.

44 I would allow the plaintiff's appeal by varying the formal judgment appealed from by striking out from the first opera-

tive paragraph thereof all the words after the word "no." I would also dismiss the cross-appeal of the defendants. The plaintiff,

appellant, will have its costs of both appeal and cross-appeal to be taxed on the same scale as directed for the trial, namely,

double column 5.

The parties to any cause or matter may at any stage thereof, and the parties to any dispute before any proceedings have been

instituted may, by leave of a judge, concur in stating the questions of law arising therein in the form of a special case for the

opinion of the court.

FN1 Rule 218 reads:

END OF DOCUMENT
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ß´´ Û²¹´¿²¼ Ô¿© Î»°±®¬ñïçèìñÊ±´«³» ï ñÞ¿®½´¿§ Þ¿²µ Ô¬¼ ¿²¼ ±¬¸»® ª ÌÑÍÙ Ì®«¬ Ú«²¼ Ô¬¼
¿²¼ ±¬¸»® ó ÅïçèìÃ ï ß´´ ÛÎ êîè

ÅïçèìÃ ï ß´´ ÛÎ êîè

Barclays Bank Ltd and others v TOSG Trust Fund Ltd and others

COURT OF APPEAL, CIVIL DIVISION

OLIVER, KERR AND SLADE LJJ

16, 17, 18, 19, 20, 23, 24, 25 MAY, 12 JULY 1983

Ý±³°¿²§ ó É·²¼·²¹ «° ó Ð®±±º ¿²¼ ®¿²µ·²¹ ±º ½´¿·³ ó Î«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ó Ì»¬ ±º ©¸»¬¸»®

®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ¿°°´·» ó ß°°´·½¿¬·±² ±º ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ó Ù«¿®¿²¬±®ù ®·¹¸¬ ±º
°®±±º ó Ý±³°¿²§ ¬¿µ·²¹ ±«¬ ¾±²¼ ¿¹¿·²¬ ·²±´ª»²½§ ó Þ¿²µ °¿§·²¹ ±ª»® ³±²»§ «²¼»® ¾±²¼ ©¸»²

½±³°¿²§ ¾»½±³·²¹ ·²±´ª»²¬ ó Ó±²»§ «»¼ ¬± °¿§ ½®»¼·¬±® ·² °¿®¬ ó Ý®»¼·¬±® ¿·¹²·²¹ ½´¿·³ ¬±
¬¸·®¼ °¿®¬§ ó Þ¿²µ °®±ª·²¹ º±® ¼»¾¬ «²¼»® ¾±²¼ ó Ì¸·®¼ °¿®¬§ °®±ª·²¹ º±® ¼»¾¬ «²¼»® ¿·¹²³»²¬ ó

É¸»¬¸»® ¾±¬¸ °®±±º ¿¼³··¾´» ó ×º ±²´§ ±²» °®±±º ¿¼³··¾´»ô ©¸»¬¸»® ¾¿²µ ±® ¬¸·®¼ °¿®¬§ ¸¿ª·²¹
¾»¬¬»® ®·¹¸¬ ±º °®±±ºò

×² ïçéð ¿ ¹®±«° ±º ¸±´·¼¿§ ¬±«® ±°»®¿¬±®ô ©¸·½¸ ·²½´«¼»¼ Ý Ô¬¼ô »¬ «° ¿ ½¸»³» ¬± ¿´´»ª·¿¬» ¬¸»
½±²»¯«»²½» ¬± ¸±´·¼¿§³¿µ»® ¿²¼ ½«¬±³»® ±º ¬¸» ·²±´ª»²½§ ±º ¿²§ ±º ¬¸»·® ²«³¾»®ò Ì¸»

½¸»³» ®»¯«·®»¼ ·²¼·ª·¼«¿´ ¬±«® ±°»®¿¬±® ©¸± ©»®» ³»³¾»® ±º ¬¸» ½¸»³» ¬± ¬¿µ» ±«¬ ¿ ¾¿²µ»®ù
¾±²¼ ©¸»®»¾§ ¬¸» ¾¿²µ ¿¹®»»¼ ¬± °¿§ ¿ °»½·º·»¼ «³ ¬± ¿ ½±³°¿²§ øÌÑÍÙ÷ô º±®³»¼ ¿ °¿®¬ ±º ¬¸»

½¸»³»ô ·² ¬¸» »ª»²¬ ±º ¬¸» ±°»®¿¬±® ¾»½±³·²¹ ·²±´ª»²¬ ¿²¼ «²¿¾´» ¬± º«´º·´ ·¬ ±¾´·¹¿¬·±² ¬±
¸±´·¼¿§³¿µ»® ¿²¼ ½«¬±³»®ò Ì¸» °«®°±» ±º ÌÑÍÙ ©¿ ¬± «» ³±²»§ °¿·¼ ¬± ·¬ «²¼»® ¬¸» ¾±²¼ ¬±

´±±µ ¿º¬»® ¿²¼ ®»°¿¬®·¿¬» ¸±´·¼¿§³¿µ»® ¬®¿²¼»¼ ¿¾®±¿¼ ¿²¼ ¬± °®±¬»½¬ ½«¬±³»® ©¸± ¸¿¼ ³¿¼»
°®»°¿·¼ ¾±±µ·²¹ º®±³ «ºº»®·²¹ º·²¿²½·¿´ ´±ò Ë²¼»® ¬¸» ¬»®³ ±º ¬¸» ¾±²¼ ÌÑÍÙ ©¿ »²¬·¬´»¼ ¬±

½¿´´ ·² ¬¸» ¾±²¼ ³±²»§ º®±³ ¬¸» ¾¿²µ ¿ ±±² ¿ ¬¸» ±°»®¿¬±® ½±²½»®²»¼ ¾»½¿³» ·²±´ª»²¬ò Ì¸»
¾±²¼ ½±²¬¿·²»¼ ²± ®»¬®·½¬·±² ±² ¸±© ÌÑÍÙ »¨°»²¼»¼ ±® ¼·¾«®»¼ ³±²»§ ·¬ ®»½»·ª»¼ ¾«¬ ÌÑÍÙ

©¿ ®»¯«·®»¼ ¬± °¿§ ¾¿½µ ¬± ¬¸» ¾¿²µ ¿²§ «®°´« ®»³¿·²·²¹ ¿º¬»® ¬¸» ½´¿·³ ±º ½«¬±³»® ¸¿¼ ¾»»²
³»¬ò ×² ¿½½±®¼¿²½» ©·¬¸ ¬¸» ½¸»³» Ý Ô¬¼ ¿®®¿²¹»¼ º±® ¿ ²«³¾»® ±º ¾¿²µ ¬± »²¬»® ·²¬± ¾±²¼ ±² ·¬

¾»¸¿´º ·² ®»¬«®² º±® ¬¸» °¿§³»²¬ ±º ½±³³··±² ¿²¼ ¬¸» »¨»½«¬·±² ±º ½±«²¬»®ó·²¼»³²·¬·» «²¼»®
©¸·½¸ Ý Ô¬¼ ¿¹®»»¼ ¬± ·²¼»³²·º§ ¬¸» ¾¿²µ ¿¹¿·²¬ ¿²§ ´± ©¸·½¸ ¬¸»§ «¬¿·²»¼ «²¼»® ¬¸» ¾±²¼ò

×² ïçéì Ý Ô¬¼ ½±«´¼ ²± ´±²¹»® º«´º·´ ·¬ ±¾´·¹¿¬·±² ¬± ·¬ ½«¬±³»® ¿²¼ ©»²¬ ·²¬± ´·¯«·¼¿¬·±²ò Ì¸»
¾±²¼ ³±²»§ ©»®» ½¿´´»¼ ·² º®±³ ¬¸» ¾¿²µ ¾§ ÌÑÍÙ ©¸·½¸ô ¿º¬»® ®»½«·²¹ Ý Ô¬¼ù ½«¬±³»® ©¸±

©»®» ¬®¿²¼»¼ ¿¾®±¿¼ô ¬¸»² ¸¿¼ ±³» }ïiìíîêè³ ¬± ®»·³¾«®» ½´¿·³ ¾§ ½«¬±³»® ©¸± ¸¿¼ °¿·¼
º±® ¸±´·¼¿§ ©¸·½¸ Ý Ô¬¼ ©¿ ²± ´±²¹»® ¿¾´» ¬± °®±ª·¼»ò Í·²½» ¬¸¿¬ ¿³±«²¬ ©¿ «²´·µ»´§ ¬± ¾»

Ð¿¹» ï
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«ºº·½·»²¬ ¬± ³»»¬ ¿´´ «½¸ ½´¿·³ ÌÑÍÙ »²¬»®»¼ ·²¬± ¿² ¿¹®»»³»²¬ ©·¬¸ ¬¸» ß·® Ì®¿ª»´ Î»»®ª»
Ú«²¼ ß¹»²½§ ø¿ ¬¿¬«¬±®§ ¾±¼§ »¬ «° ¬± ½±³°»²¿¬» °»®±² ©¸± ´±¬ ¸±´·¼¿§ ¿ ¿ ®»«´¬ ±º ¬¸»

½±´´¿°» ±º ¬±«® ±°»®¿¬±®÷ ©¸»®»¾§ ÌÑÍÙ ©±«´¼ô ¬± ¬¸» »¨¬»²¬ ¬¸» ¾±²¼ ³±²»§ ³¿¼» °±·¾´»ô
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Ü»»®·²¹ ª Þ¿²µ ±º ×®»´¿²¼ øïèèê÷ ïî ß°° Ý¿ îðô ØÔå ®ª¹ «¾ ²±³ Î» Õ·´´»²ô ¿ ¾¿²µ®«°¬
øïèèë÷ ïë ÔÎ ×® íèèô Ýß ×®ò

Ü»®·²¹ ª Û¿®´ ±º É·²½¸»´»¿ øïéèé÷ ï Ý±¨ Û¯ Ý¿ íïèô îç ÛÎ ïïèìô ÅïééëóïèðîÃ ß´´ ÛÎ Î»°
ïìðò

Û´´· ª Û³³¿²«»´ øïèéê÷ ï Û¨ Ü ïëéô ÅïèéìóèðÃ ß´´ ÛÎ Î»° ïðèïô Ýßò

Ú»²¬±²ô Î»ô »¨ ° Ú»²¬±² Ì»¨¬·´» ß±½·¿¬·±² Ô¬¼ ÅïçíïÃ ï Ý¸ èëô ÅïçíðÃ ß´´ ÛÎ Î»° ïëô Ýßò

Ù®¿§ ª Í»½µ¸¿³ øïèéî÷ ÔÎ é Ý¸ ß°° êèðô ÔÖÖò

Ø±¾±² ª Þ¿ øïèéï÷ ÔÎ ê Ý¸ ß°° éçîô ÔÝò

Ø±»§ô Î»ô »¨ ° Ø±»§ øïçïè÷ èè ÔÖÕÞ îéíô ÜÝò

Ô·ª»®°±±´ô Ì¸»ô øÒ± î÷ ÅïçêðÃ í ß´´ ÛÎ íðéô ÅïçêíÃ Ð êìô ÅïçêðÃ í ÉÔÎ ëçéô Ýßå ®ª¹ ÅïçêðÃ ï

ß´´ ÛÎ ìêëô ÅïçêíÃ Ð êìô ÅïçêðÃ î ÉÔÎ ëìïò

Ó»´¬±²ô Î»ô Ó·´µ ª Ì±©»® ÅïçïèÃ ï Ý¸ íéô ÅïçïêóïéÃ ß´´ ÛÎ Î»° êéîô Ýßò

Ó·¼´¿²¼ Þ¿²µ·²¹ Ý± ª Ý¸¿³¾»® øïèêç÷ ÔÎ ì Ý¸ ß°° íçèô ÔÖÖò

Ó±ô Î»ô »¨ ° Ø¿´´»¬ ÅïçðëÃ î ÕÞ íðéô ÅïçðìóéÃ ß´´ ÛÎ Î»° éïíô ÜÝò

Ñ®·»²¬¿´ Ý±³³»®½·¿´ Þ¿²µô Î»ô »¨ ° Û«®±°»¿² Þ¿²µ øïèéï÷ ÔÎ é Ý¸ ß°° ççô ÔÖÖò
ÅïçèìÃ ï ß´´ ÛÎ êîè ¿¬ êíï

Ð¿«´ ª Í°»·®©¿§ Ô¬¼ ø·² ´·¯÷ ÅïçéêÃ î ß´´ ÛÎ ëèéô ÅïçéêÃ Ý¸ îîðô ÅïçéêÃ î ÉÔÎ éïëò

Î«¸º±®¬¸ô Û¨ ° øïèðë÷ ïð Ê» ìðçô íî ÛÎ çðíò

Í¿ô Î»ô »¨ ° Ò¿¬·±²¿´ Ð®±ª·²½·¿´ Þ¿²µ ±º Û²¹´¿²¼ ÅïèçêÃ î ÏÞ ïîò
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É§´·» ª Ý¿®´§±² ÅïçîîÃ ï Ý¸ ëïò

Cases also cited

Ü¿«²¬ô Î»ô »¨ ° Ö±·²¬ Ü·½±«²¬ Ý± øïèéï÷ ÔÎ ê Ý¸ ß°° ìëëô ÔÖÖò

Ô·¹¹»¬¬ øÞ÷ øÔ·ª»®°±±´÷ Ô¬¼ ª Þ¿®½´¿§ Þ¿²µ Ô¬¼ ÅïçîèÃ ï ÕÞ ìèô ÅïçîéÃ ß´´ ÛÎ Î»° ìëïò

Ñ®¿µ°± ª Ó¿²±² ×²ª»¬³»²¬ Ô¬¼ ÅïçééÃ í ß´´ ÛÎ ïô ÅïçéèÃ ßÝ çëô ØÔò

Î»»ô Î»ô »¨ ° Ò¿¬·±²¿´ Ð®±ª·²½·¿´ Þ¿²µ ±º Û²¹´¿²¼ øïèèï÷ ïé Ý¸ Ü çèô Ýßò

É¸»»´¼±² ª Þ«®®±© øïèéç÷ ïî Ý¸ Ü íïô ÅïèéìóèðÃ ß´´ ÛÎ Î»° êêçô Ýßò

Appeal

Ì¸» °´¿·²¬·ººô Þ¿®½´¿§ Þ¿²µ Ô¬¼ô Ô´±§¼ Þ¿²µ Ô¬¼ô Ò¿¬·±²¿´ É»¬³·²¬»® Þ¿²µ Ô¬¼ ¿²¼
É·²¬®«¬ Í»½«®·¬·» Ô¬¼ ø¬¸» ¾¿²µ÷ô ¿°°»¿´»¼ ¿¹¿·²¬ ± ³«½¸ ±º ¬¸» ¶«¼¹³»²¬ ±º Ò±«®» Ö

¹·ª»² ±² îé Ú»¾®«¿®§ ïçèï ¿²¼ ¬¸» ±®¼»® ³¿¼» ±² îê Ö«²» ïçèï ¿ ¼·³·»¼ ¬¸» ¾¿²µù
¿½¬·±² ¿¹¿·²¬ ¬¸» º·®¬ ¼»º»²¼¿²¬ô ÌÑÍÙ Ì®«¬ Ú«²¼ Ô¬¼ øÌÑÍÙ÷ô ¬¸» ¬©»´º¬¸ ¼»º»²¼¿²¬ô

ß·® Ì®¿ª»´ Î»»®ª» Ú«²¼ ß¹»²½§ ø¬¸» ¿¹»²½§÷ô ¿²¼ ¬¸» ¬¸·®¬»»²¬¸ ¼»º»²¼¿²¬ô Ý´¿®µ±²
Ø±´·¼¿§ Ô¬¼ øÝ´¿®µ±²÷ô ·² ©¸·½¸ ¬¸»§ ±«¹¸¬ô ·²¬»® ¿´·¿ô ¿ ¼»½´¿®¿¬·±² ¿¹¿·²¬ ¬¸±»

¼»º»²¼¿²¬ ¬¸¿¬ ¬¸» ¾¿²µ ©»®» »²¬·¬´»¼ ¬± °®±ª» ·² ¬¸» ´·¯«·¼¿¬·±² ±º Ý´¿®µ±² ¬± ¬¸»
»¨½´«·±² ±º ¬¸» ¿¹»²½§ ·² ®»°»½¬ ±º ¿´´ ¾±²¼ ³±²»§ »¨°»²¼»¼ ¾§ ÌÑÍÙ ·² °¿§·²¹

½®»¼·¬±® ±º Ý´¿®µ±²ô ¿²¼ ¼»½´¿®»¼ ±² ¬¸» ¿¹»²½§ù ½±«²¬»®½´¿·³ ¬¸¿¬ ¬¸» ¶±·²¬ ´·¯«·¼¿¬±®
±º Ý´¿®µ±² ©»®» »²¬·¬´»¼ ¿²¼ ¾±«²¼ ¬± ¿¼³·¬ ·² º«´´ ¬¸» °®±±º ±º ¼»¾¬ ´±¼¹»¼ ©·¬¸ ¬¸»³ ¾§

¬¸» ¿¹»²½§ò Ì¸» º¿½¬ ¿®» »¬ ±«¬ ·² ¬¸» ¶«¼¹³»²¬ ±º Ñ´·ª»® ÔÖò

Ð»¬»® Ó·´´»¬¬ ÏÝ ¿²¼ Ö Þ É Ó½Ü±²²»´´ º±® ¬¸» ¾¿²µò

É·´´·¿³ Í¬«¾¾ ÏÝ ¿²¼ Ô»´·» Õ±³·² º±® ÌÑÍÙ ¿²¼ ¬¸» ¿¹»²½§ò

Ü¿ª·¼ Ñ´·ª»® º±® ¬¸» ´·¯«·¼¿¬±® ±º Ý´¿®µ±²ò

Ý«® ¿¼ª ª«´¬

12 July 1983. The following judgments were delivered.
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OLIVER LJ.

Ì¸· · ¿² ¿°°»¿´ ¾§ ¬¸» °´¿·²¬·ºº ¿¹¿·²¬ ¿² ±®¼»® ±º Ò±«®» Ö ³¿¼» ±² îê Ö«²» ïçèï ¼·³··²¹
¬¸»·® ¿½¬·±² ¿¹¿·²¬ ¬¸» º·®¬ô ¬©»´º¬¸ ¿²¼ ¬¸·®¬»»²¬¸ ¼»º»²¼¿²¬ô ¬¸» ®»°±²¼»²¬ ¬± ¬¸· ¿°°»¿´ô ¿²¼

¼»½´¿®·²¹ ±² ¬¸» ¬©»´º¬¸ ¼»º»²¼¿²¬ù ½±«²¬»®½´¿·³ ¬¸¿¬ ¬¸» ¶±·²¬ ´·¯«·¼¿¬±® ±º ¬¸» ¬¸·®¬»»²¬¸
¼»º»²¼¿²¬ô Ý´¿®µ±² Ø±´·¼¿§ Ô¬¼ô ©»®» »²¬·¬´»¼ ¿²¼ ¾±«²¼ ¬± ¿¼³·¬ ·² º«´´ ¬¸» °®±±º ±º ¼»¾¬

´±¼¹»¼ ©·¬¸ ¬¸»³ ¾§ ¬¸» ¬©»´º¬¸ ¼»º»²¼¿²¬ò

Ì¸» ¿°°»¿´ ®¿·» ¿² ·²¬»®»¬·²¹ ¿²¼ «²««¿´ ¯«»¬·±² ©·¬¸ ®»¹¿®¼ ¬± ¬¸» ¿°°´·½¿¾·´·¬§ ¿²¼ ¬¸»

³¿²²»® ±º ¿°°´·½¿¬·±² ±º ©¸¿¬ · µ²±©² ¿ ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ·² ¬¸» ´·¯«·¼¿¬·±² ±º ¿²
·²±´ª»²¬ »¬¿¬»ò Ì¸» º¿½¬ ¿®» º«´´§ »¬ ±«¬ ·² ¬¸» ½¿®»º«´ ¶«¼¹³»²¬ ±º ¬¸» ¶«¼¹» ¿²¼ ²»»¼ ±²´§ ¬± ¾»

«³³¿®·»¼ ¸»®»ò Ì¸» ¬¸·®¬»»²¬¸ ¼»º»²¼¿²¬ô ¬± ©¸·½¸ × ©·´´ ®»º»® ¿ ùÝ´¿®µ±²ùô ©¿ ¿ ©¸±´´§ó±©²»¼
«¾·¼·¿®§ ±º Ý±«®¬ Ô·²» Ô¬¼ô ©¸·½¸ô ¬±¹»¬¸»® ©·¬¸ ·¬ ½±²¬·¬«»²¬ ½±³°¿²·»ô ½±´´¿°»¼ ¼«®·²¹ ¬¸»

¸»·¹¸¬ ±º ¬¸» ¸±´·¼¿§ »¿±² ±º ¬¸» §»¿® ïçéìò Ý´¿®µ±² ©¿ ±²» ±º Ý±«®¬ Ô·²»ù ³±®» °®±³·²»²¬
¬±«®ó±°»®¿¬·²¹ «¾·¼·¿®·» ¿²¼ ©¿ ¿¬ ¬¸» ³¿¬»®·¿´ ¬·³» ¿³±²¹ ¬¸» ³¿®µ»¬ ´»¿¼»® ·² ¬¸» °¿½µ¿¹»

¸±´·¼¿§ º·»´¼ò Ú±® ±³» §»¿® °®·±® ¬± ¬¸» ½±´´¿°»ô ¿²¨·»¬§ ¸¿¼ ¾»»² »¨°®»»¼ ¿³±²¹ ¬±«® ±°»®¿¬±®
¿¾±«¬ ¬¸» »ºº»½¬ ±² ¬¸» °«¾´·½ ·³¿¹» ±º ¬¸» ·²¼«¬®§ ±º ¬¸» º¿·´«®» ±º ±°»®¿¬±® ¬± °®±ª·¼» ¸±´·¼¿§

º±® ©¸·½¸ ³»³¾»® ±º ¬¸» °«¾´·½ ¸¿¼ ³¿¼» ¾±±µ·²¹ ¿²¼ °¿·¼ ·² ¿¼ª¿²½»ô ¿²¼ ·² ïçêç ¿ ¹®±«° ±º
¬¸» ³±®» °®±³·²»²¬ ±°»®¿¬±® ø·²½´«¼·²¹ Ý´¿®µ±²÷ º±®³»¼ ©¸¿¬ ©¿ µ²±©² ¿ ¬¸» Ì±«® Ñ°»®¿¬±®

Í¬«¼§ Ù®±«° ¬± ½±²·¼»® °®±¾´»³ ½±²º®±²¬·²¹ ¬¸» ·²¼«¬®§ô ±²» ±º ©¸·½¸ ©¿ ¬¸» ¿¾»²½» ¿¬ ¬¸¿¬
¬·³» ±º ¿²§ ½»²¬®¿´ ±®¹¿²·¿¬·±² ©¸·½¸ ½±«´¼ °®±ª·¼» ¹«¿®¿²¬»» ¿¹¿·²¬ º¿·´«®» ±® ½»¿¬·±² ±º

¾«·²» ±º ¬±«® ±°»®¿¬±®ò ß ¿ ®»«´¬ ±º ¬¸¿¬ ¹®±«°ù ¼»´·¾»®¿¬·±²ô ¿ ½±³°¿²§ ´·³·¬»¼ ¾§ ¹«¿®¿²¬»»
©¿ º±®³»¼ ·² ïçéð ¿²¼ ¬¸¿¬ · ¬¸» º·®¬ ¼»º»²¼¿²¬ô ÌÑÍÙ Ì®«¬ Ú«²¼ Ô¬¼ô ¬± ©¸·½¸ × ©·´´ ®»º»® ¿

ùÌÑÍÙùò Ì¸» °«®°±» ±º ¬¸· ½±³°¿²§ ©¿ ¬± ¾» ¬¸» ®»½·°·»²¬ ±º
ÅïçèìÃ ï ß´´ ÛÎ êîè ¿¬ êíî

³±²»§ ½±²¬»³°´¿¬»¼ ¿ ¾»½±³·²¹ °¿§¿¾´» «²¼»® ¾±²¼ ±® ·³·´¿® °®±ª··±² ³¿¼» ¾§ ¬¸» ³»³¾»®

·² ¬¸» »ª»²¬ ±º ¿ ³»³¾»® ¾»½±³·²¹ «²¿¾´» ¬± º«´º·´ ·¬ ±¾´·¹¿¬·±² ¬± ·¬ ½«¬±³»® ¿²¼ ¬± ¼·°»²»
¬¸±» ³±²»§ ·² «½¸ ©¿§ ¿ ³·¹¸¬ ¾» ³±¬ »¨°»¼·»²¬ ¬± ³»»¬ ¬¸» »³»®¹»²½§ ¬¸« ½®»¿¬»¼ò Ì¸»

°®·²½·°¿´ ±¾¶»½¬ ±º ÌÑÍÙ ·² ½´ íøß÷ ±º ·¬ ³»³±®¿²¼«³ ±º ¿±½·¿¬·±² ©¿ ¿ º±´´±©æ

ùÌ± ³¿²¿¹»ô «¬·´·»ô »³°´±§ ¿²¼ »¨°»²¼ º«²¼ ¿²¼ ³±²»§ °¿·¼ ¿²¼ñ±® ¬± ¾» °¿·¼ ¬± ¬¸» Ý±³°¿²§ «²¼»® ±® ¾§ ª·®¬«» ±º Þ±²¼ô
Ô»¬¬»® ±º Ý®»¼·¬ô Ð±´·½·» ±º ×²«®¿²½» ±® ·³·´¿® ¿®®¿²¹»³»²¬ ±¾¬¿·²»¼ ¾§ ³»³¾»® ±º ¬¸» Ì±«® Ñ°»®¿¬±® Í¬«¼§ Ù®±«° ¿²¼

·«»¼ ·² º¿ª±«® ±º ¬¸» Ý±³°¿²§ »¿½¸ ¾»·²¹ ·² ®»°»½¬ ±º ¿ Ì±«® Ñ°»®¿¬±® Í¬«¼§ Ù®±«° ³»³¾»® ¿²¼ñ±® ·¬ ¬±«® ±°»®¿¬±®

«¾·¼·¿®·» øþ¬¸» ³»³¾»® Ù®±«°þ÷ ±® ±¬¸»®©·» °¿·¼ ¬± ¬¸» Ý±³°¿²§ ¾§ «½¸ ³»³¾»®ô ·² ¹»²»®¿´´§ ¿´´»ª·¿¬·²¹ ¬¸» ½±²»¯«»²½»
¬± «½¸ ³»³¾»® Ù®±«°ù ½«¬±³»® ±º ¬¸» ¾«·²» º¿·´«®» ±º ¬¸» Ì±«® Ñ°»®¿¬±® Í¬«¼§ Ù®±«° ³»³¾»® ±® ¿²§ ±¬¸»® ³»³¾»® Ù®±«°

Ý±³°¿²§ ·² ®»°»½¬ ±º ©¸±³ «½¸ º«²¼ ±® ³±²»§ ¿®» ®»½»·ª»¼ ¾§ ¬¸» Ý±³°¿²§ ¿²¼ ·² °¿®¬·½«´¿® ø¾«¬ ©·¬¸±«¬ °®»¶«¼·½» ¬± ¬¸»

¹»²»®¿´·¬§ ±º ¬¸» º±®»¹±·²¹÷ ·² ³¿µ·²¹ ¿®®¿²¹»³»²¬ ¬± °®±½«®» ¬¸» »¨°»¼·¬·±« ®»¬«®² ¾§ ¿² ¿°°®±°®·¿¬» ³»¿² ±º ¬®¿²°±®¬ ¬± ¬¸»·®
¼»°¿®¬«®» °±·²¬ º®±³ ¬¸» Ë²·¬»¼ Õ·²¹¼±³ ±® ×®»´¿²¼ ±º °»®±² ¬®¿²¼»¼ ¿¾®±¿¼ ¿ ¿ ®»«´¬ ±º «½¸ ³»³¾»® Ù®±«°ù ¾«·²»

º¿·´«®»ô ·² °®±½«®·²¹ ¬¸¿¬ °»®±² ·² ¬¸» ½±«®» ±º ¸±´·¼¿§ ¿¾®±¿¼ ¿¬ ¬¸» ¼¿¬» ±º «½¸ ³»³¾»® Ù®±«°ù ¾«·²» º¿·´«®» ¿®» »²¿¾´»¼

¬± ½±³°´»¬» ¬¸»·® ¸±´·¼¿§ ·² «·¬¿¾´» ¿½½±³³±¼¿¬·±² ¿²¼ ¬± ®»¬«®² ¬± ¬¸»·® ¼»°¿®¬«®» °±·²¬ º®±³ ¬¸» Ë²·¬»¼ Õ·²¹¼±³ ±® ×®»´¿²¼ ¾§
¿² ¿°°®±°®·¿¬» ³»¿² ±º ¬®¿²°±®¬ô ·² ³¿µ·²¹ ¿´´ ²»½»¿®§ ¬®¿ª»´ ¿²¼ ¿½½±³³±¼¿¬·±² ¿®®¿²¹»³»²¬ º±® °»®±² ©¸± ¸¿ª»
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°«®½¸¿»¼ º®±³ «½¸ ³»³¾»® Ù®±«°ô ¿²¼ °¿·¼ ·² º«´´ô º±® ¸±´·¼¿§ ¿¾®±¿¼ ©¸·½¸ô ¿ ¿¬ ¬¸» ¼¿¬» ±º ¬¸» ³»³¾»® Ù®±«°ù ¾«·²»
º¿·´«®»ô ¸¿¼ ²±¬ ¾»»² ½±³³»²½»¼ ¿²¼ ·² ³¿µ·²¹ «½¸ °¿§³»²¬ ¿ ¬¸» Ý±³°¿²§ ³¿§ ·² ·¬ ¿¾±´«¬» ¼·½®»¬·±² ¬¸·²µ º·¬ ¬± °»®±²

©¸± ¸¿¼ °¿·¼ ¼»°±·¬ ¬± «½¸ ³»³¾»® Ù®±«° ·² ®»°»½¬ ±º º«¬«®» ¸±´·¼¿§ ¿¾®±¿¼ ¿²¼ ©¸± ø¾»·²¹ ½«¬±³»® ±º ¬¸» ³»³¾»® Ù®±«°÷

±¬¸»®©·» «ºº»® º·²¿²½·¿´ ´± ¾§ ®»¿±² ±º ¬¸» ³»³¾»® Ù®±«°ù ¾«·²» º¿·´«®»òù

Ì¸» ³»³¾»® ±º ¬¸» ¬«¼§ ¹®±«° ¬¸»² »¬¿¾´·¸»¼ ¿ ¾±²¼·²¹ ½¸»³» «²¼»® ©¸·½¸ ¬¸»§ ³«¬«¿´´§

¿¹®»»¼ ¬± °®±ª·¼» ¾±²¼ ·² º¿ª±«® ±º ÌÑÍÙ ·² ¿ º±®³ ¿½½»°¬¿¾´» ¬± ¬¸¿¬ ½±³°¿²§ ¿²¼ ¬¸»§ »²¬»®»¼
·²¬± ¿² ¿¹®»»³»²¬ ©·¬¸ ÌÑÍÙ ®»¹«´¿¬·²¹ ¬¸» ³¿²²»® ·² ©¸·½¸ ÌÑÍÙ ½±«´¼ ½¿´´ «° ¬¸» ¾±²¼ò Ì¸»

¾±²¼ ©»®» ®»²»©»¼ ¿²²«¿´´§ ¿²¼ ¬¸»·® ¿³±«²¬ ©¿ ¬± ¾» ®»ª·»©»¼ ·² »¿½¸ §»¿® ¾«¬ ·² º¿½¬
®»³¿·²»¼ º®±³ ïçéï ±²©¿®¼ ¿¬ ¿ º·¹«®» »¯«·ª¿´»²¬ ¬± ëû ±º ¬¸» ®»´»ª¿²¬ ¬±«® ±°»®¿¬±®ù ¬«®²±ª»®

º±® ¬¸» °®»ª·±« §»¿®ô ¬¸¿¬ º·¹«®» ¾»·²¹ ¿«³»¼ ø»®®±²»±«´§ ¿ ·¬ ¬«®²»¼ ±«¬÷ ¬± ¾» ¿¼»¯«¿¬» ¬±
½±ª»® ¿²§ º¿·´«®» ±² ¬¸» ©±®¬ °±·¾´» ¾¿·ò

Ð«®«¿²¬ ¬± ¬¸»» ¿®®¿²¹»³»²¬ Ý´¿®µ±²ô ·² Ñ½¬±¾»® ïçéíô ¿®®¿²¹»¼ º±® ¾±²¼ ¬± ¿ ¬±¬¿´ ª¿´«» ±º
}îiìíîîê³ ¬± ¾» ·«»¼ ¾§ º·ª» ¾¿²µô ¬¸» º±«® ¿°°»´´¿²¬ ¿²¼ É·´´·¿³ ú Ù´§²ù Þ¿²µ Ô¬¼ô ©¸·½¸

©¿ ¬¸» °´¿·²¬·ºº ·² ¿ »°¿®¿¬» ¿½¬·±² ¸»¿®¼ ¿¬ ¬¸» ¿³» ¬·³» ¿ ¬¸» ¿½¬·±² ·² ©¸·½¸ ¬¸· ¿°°»¿´ ¿®·»ò

Ì¸±» ¾±²¼ ©»®» º±® ¬¸» º±´´±©·²¹ ¿³±«²¬æ
É·´´·¿³ ú Ù´§²l Þ¿²µ }èéíôððð
Ô´±§¼ Þ¿²µ }çíôððð

É·²¬®«¬ Í»½«®·¬·» }îêðôððð
Ò¿¬·±²¿´ É»¬³·²¬»® Þ¿²µ }ëððôððð
Þ¿®½´¿§ Þ¿²µ }ëððôððð

Ì¸»§ ©»®» ¿´´ ·² ¬¸» ¿³» º±®³ô ©»®» ·«»¼ ¬± ÌÑÍÙ ¿²¼ °®±ª·¼»¼ ¬¸¿¬ ¬¸» ¾¿²µ ½±²½»®²»¼

«²¼»®¬±±µ ¬± °¿§ ¬¸» °»½·º·»¼ «³ ¾«¬ «¾¶»½¬ ¬± ¿ ½±²¼·¬·±² ¬¸¿¬ ¬¸» ¾±²¼ ¸±«´¼ ¾» ª±·¼ «²´»
¼«®·²¹ ¬¸» °»®·±¼ ±º ïî ½¿´»²¼¿® ³±²¬¸ ½±³³»²½·²¹ ±² ï Ñ½¬±¾»® ïçéí ¿²§ ±²» ±® ³±®» ±º ·¨

°»½·º·»¼ »ª»²¬ ¸±«´¼ ±½½«®ò × ²»»¼ ²±¬ »²«³»®¿¬» ¬¸±» ·² ¼»¬¿·´ò Ì¸»§ ·²½´«¼»¼ ¬¸» »ª»²¬ ±º
ÌÑÍÙ ²±¬·º§·²¹ ¬¸» ·«·²¹ ¾¿²µ ¬¸¿¬ ¿²§ ½±³°¿²§ ·² ¬¸» Ý´¿®µ±² ¹®±«° ½±«´¼ ²±¬ ½¿®®§ ±«¬ ·¬

±¾´·¹¿¬·±²ô ¬¸» °®»»²¬¿¬·±² ±º ¿ ©·²¼·²¹ó«° °»¬·¬·±² ¿²¼ ½»¿¬·±² ±º °¿§³»²¬ ±º ¼»¾¬ò
ÅïçèìÃ ï ß´´ ÛÎ êîè ¿¬ êíí

× ±«¹¸¬ô ¸±©»ª»®ô ¬± ®»¿¼ ¬¸» º·²¿´ °®±ª··±² ±º ¬¸» ¼±½«³»²¬ô ©¸·½¸ · ·² ¬¸»» ¬»®³æ
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¿¹¿·²¬ ¼±«¾´» °®±±º ¿®·»ô ¿ · ¹»²»®¿´´§ ¬¸» ½¿»ô

·² ¬¸» ½±²¬»¨¬ ±º «®»¬§¸·°ò ÕÍÚ ¸¿ ¿ ©¸±´´§ó

±©²»¼ «¾·¼·¿®§ *943 ²¿³»¼ Í·²¹»® ú Ú®·»¼ó

´¿²¼»® Ú«²¼·²¹ °´½ ø�Ú«²¼·²¹�÷ô ©¸·½¸ · ¿´± ·²

¿¼³·²·¬®¿¬·±²ò Ú«²¼·²¹ù ±´» º«²½¬·±² ©¿ ¬± ®¿·»
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º«²¼ º±® «» ¾§ ÕÍÚ ¿²¼ ±¬¸»® ¹®±«° ½±³°¿²·»ò

×² îððë Ú«²¼·²¹ ·«»¼ }îëð³ º´±¿¬·²¹ ®¿¬» ²±¬»

®»°¿§¿¾´» ·² îðïðò Ì¸»§ ©»®» ½±²¬·¬«¬»¼ «²¼»® ¿

¬®«¬ ¼»»¼ ¼¿¬»¼ ç Ú»¾®«¿®§ îððë ³¿¼» ¾»¬©»»²

Ú«²¼·²¹ô ÕÍÚ ø¬¸»² ²¿³»¼ Í·²¹»® ú Ú®·»¼´¿²¼»®

Ô¬¼÷ ¿²¼ ØÍÞÝ Ì®«¬»» øÝ×÷ Ô¬¼ ø�¬¸» ¬®«¬»»�÷ò Þ§

½´¿«» é ±º ¬¸» ¬®«¬ ¼»»¼ ÕÍÚ ¹«¿®¿²¬»»¼ °¿§³»²¬

±º °®·²½·°¿´ ¿²¼ ·²¬»®»¬ ±² ¬¸» ²±¬» ¿²¼ °»®º±®³ó

¿²½» ±º Ú«²¼·²¹ù ±¬¸»® ±¾´·¹¿¬·±² «²¼»® ¬¸» ¬®«¬

¼»»¼ò Ì¸» ½±®®»½¬ ½±²¬®«½¬·±² ±º ½´¿«» é ø¿²¼ ·²

°¿®¬·½«´¿® ¬¸» ²±²ó½±³°»¬·¬·±² °®±ª··±² ·² ½´¿«»

éòé÷ · ±²» ±º ¬¸» ·«» ·² ¬¸» ¿°°»¿´ò

í Ì¸» ²»¬ °®±½»»¼ ±º ¬¸» ²±¬» ø¿°°®±¨·³¿¬»´§

}îìçòë³÷ ©»®» ¿¼ª¿²½»¼ ¾§ Ú«²¼·²¹ ¬± ÕÍÚ ¾§

©¿§ ±º «²»½«®»¼ ´±¿²ò É¸»² ÕÍÚ ©»²¬ ·²¬± ¿¼ó

³·²·¬®¿¬·±² ±² è Ñ½¬±¾»® îððè ·¬ ±©»¼ Ú«²¼·²¹ ¿°ó

°®±¨·³¿¬»´§ }îìîòê³ò É¸»² Ú«²¼·²¹ ©»²¬ ·²¬± ¿¼ó

³·²·¬®¿¬·±² ±² ïë Ñ½¬±¾»® îððè ¬¸» ¿³±«²¬ ±º

°®·²½·°¿´ °®±°»½¬·ª»´§ ¼«» ±² ¬¸» ²±¬» ©¿

øº±´´±©·²¹ ¬¸» ¾«§¾¿½µ ¿²¼ ½¿²½»´´¿¬·±² ±º ±³» ±º

¬¸» ²±¬» ¼«®·²¹ îððè÷ ¿°°®±¨·³¿¬»´§ }îìðòí³ò Ñ²

îí Ó¿®½¸ îððç ¬¸» ¬®«¬»» ¹¿ª» ²±¬·½» ¬¸¿¬ ¿² »ª»²¬

±º ¼»º¿«´¬ ¸¿¼ ±½½«®®»¼ ·² ®»°»½¬ ±º ¬¸» ²±¬»ò Ì¸»

»ºº»½¬ ±º ¬¸· ©¿ ¬¸¿¬ ¬¸» ²±¬» ¾»½¿³» ·³³»¼·ó

¿¬»´§ ¼«» ¿²¼ °¿§¿¾´»ô ¿²¼ ¬¸» ±¾´·¹¿¬·±² ±º Ú«²¼ó

·²¹ ø¿ °®·²½·°¿´ ¼»¾¬±®÷ ¿²¼ ÕÍÚ ø¿ ¹«¿®¿²¬±®÷

½¿³» ·²¬± ·³³»¼·¿¬» »ºº»½¬ò

ì Ñ² îè ß°®·´ îððç ¬¸» ¬®«¬»» «¾³·¬¬»¼ ¬± Ú«²¼ó

·²¹ù ¿¼³·²·¬®¿¬±®ô ¿²¼ ¿´± ¬± ÕÍÚù ¿¼³·²·¬®¿¬ó

±®ô °®±±º ±º ¼»¾¬ º±® °®·²½·°¿´ ¿²¼ ·²¬»®»¬ ·² ®»ó

°»½¬ ±º ¬¸» ´±¿² ²±¬» ·² ¬¸» «³ ±º ¿°°®±¨·³¿¬»´§

}îìèòï³ ·² »¿½¸ ½¿»ò Ì¸±» °®±±º ¸¿ª» ¾»»² ¿¼ó

³·¬¬»¼ò Ñ² è Ó¿§ îððç Ú«²¼·²¹ «¾³·¬¬»¼ ¿ °®±±º

·² ®»°»½¬ ±º ·¬ ´±¿² ¬± ÕÍÚ ·² ¬¸» «³ ±º ¿°°®±¨ó

·³¿¬»´§ }îìîòê³ò ÕÍÚù ¿¼³·²·¬®¿¬±® ¸¿ª» ·²¼·½ó

¿¬»¼ ¬¸¿¬ô «¾¶»½¬ ¬± ¬¸» ·«» ®¿·»¼ ·² ¬¸· ¿°°»¿´ô

¬¸»§ ·²¬»²¼ ¬± ¿¼³·¬ Ú«²¼·²¹ù °®±±ºò

ë Ñ² îð Ó¿§ îððç ÕÍÚù ¿¼³·²·¬®¿¬±® ¹¿ª» ²±ó

¬·½» ±º ¬¸»·® ·²¬»²¬·±² ¬± ³¿µ» ¼·¬®·¾«¬·±² ·² ¬¸»

¿¼³·²·¬®¿¬·±²ô ·²½´«¼·²¹ ¼·¬®·¾«¬·±² ¬± ±®¼·²¿®§

«²»½«®»¼ ½®»¼·¬±®ò Ì¸· ²±¬·½» ©¿ ¹·ª»² «²¼»®

®«´» îòçë ±º ¬¸» ×²±´ª»²½§ Î«´» ïçèê øÍ×

ïçèêñïçîë÷ô ¿ ¿³»²¼»¼ ¾§ °¿®¿¹®¿°¸ ç ±º Í½¸»¼ó

«´» ï ¬± ¬¸» ×²±´ª»²½§ ß³»²¼³»²¬ Î«´» îððí øÍ×

îððíñïéíð÷ô ¿²¼ ©·¬¸ ¬¸» °»®³··±² ±º ¬¸» ½±«®¬

¹®¿²¬»¼ ¾§ ¿² ±®¼»® ±º Ø»²¼»®±² Ö ³¿¼» ±² îì

ß°®·´ îððçò ÕÍÚ ¸¿ ²«³»®±« ½®»¼·¬±® ©¸± ¸¿ª»

¿´®»¿¼§ ®»½»·ª»¼ ¼·ª·¼»²¼ ¿³±«²¬·²¹ ¬± ëè° ·² ¬¸»

°±«²¼ ø±® ·² ¬¸» ½¿» ±º Ú«²¼·²¹ô ¸¿¼ °®±ª··±²

³¿¼» º±® °¿§³»²¬ô «¾¶»½¬ ¬± ¬¸· ¿°°»¿´÷ò Þ§ ½±²ó

¬®¿¬ Ú«²¼·²¹ ¸¿ ±²´§ ±²» ½®»¼·¬±® ±¬¸»® ¬¸¿² ¬¸»

¬®«¬»»ô ¬¸¿¬ · ØÓ Î»ª»²«» ¿²¼ Ý«¬±³ô ©¸·½¸

¸¿ °®±ª»¼ º±® ¬¸» ®»´¿¬·ª»´§ ¬®·ª·¿´ «³ ±º

}îôêëìòïðò Ú«²¼·²¹ ¸¿ ²± ¿»¬ ±¬¸»® ¬¸¿² ·¬ ´±¿²

¬± ÕÍÚò ×¬ ¸¿ ¿² ·«»¼ ½¿°·¬¿´ô º«´´§ °¿·¼ «°ô ±º

±²´§ }ïîôëððò Ì¸» ¿¼³·²·¬®¿¬±® ±º Ú«²¼·²¹ ¸¿ª»

²±¬ ¹·ª»² ²±¬·½» ±º ¿² ·²¬»²¬·±² ¬± ³¿µ» ¼·¬®·¾«ó

¬·±² ·² ¬¸»·® ¿¼³·²·¬®¿¬·±²ò Ó® Ü·½µ»® ÏÝô º±® ¬¸»

¿¼³·²·¬®¿¬±® ±º ÕÍÚô ¼®»© ¿¬¬»²¬·±² ¬± ¬¸· º¿½¬

¾«¬ ¼·¼ ²±¬ ¬¿µ» ¿²§ °±·²¬ ±² ·¬ò

The proceedings

ê Ì¸· · ¿ ´»¿°º®±¹ ¿°°»¿´ ¬± ¬¸» Í«°®»³» Ý±«®¬

«²¼»® »½¬·±² ïî ±º ¬¸» ß¼³·²·¬®¿¬·±² ±º Ö«¬·½»

ß½¬ ïçêç ò Ì¸» ¿¼³·²·¬®¿¬±® ±º ÕÍÚ ¿°°´·»¼ ¬± ¬¸»

Ý¸¿²½»®§ Ü·ª··±² º±® ¼·®»½¬·±²ò Ì¸» ³¿¬¬»® ½¿³»

¾»º±®» Í·® ß²¼®»© Ó±®®·¬¬ Ýò ß¬ ¬¸» ¸»¿®·²¹ ¬¸»

¬®«¬»» ®»½±¹²·»¼ ¬¸¿¬ ¬¸» Ý¸¿²½»´´±® ©¿ ¾±«²¼

¾§ ¬¸» ¼»½··±² ±º ¬¸» *944 Ý±«®¬ ±º ß°°»¿´ ·² ×² ®»

ÍÍÍÔ Î»¿´·¿¬·±² øîððî÷ Ô¬¼ ÅîððêÃ Ý¸ êïð ô ·²

©¸·½¸ ¬¸» Ý±«®¬ ±º ß°°»¿´ ¸¿¼ ·² ½±³°¿®¿¾´» ½·®ó

½«³¬¿²½» ¿°°´·»¼ ¬¸» »¯«·¬¿¾´» °®·²½·°´» µ²±©²

¿ ¬¸» ®«´» ·² Ý¸»®®§ ª Þ±«´¬¾»» øïèíç÷ ì Ó§ ú Ý®

ììî ò Ì¸» ±²´§ ·«» ¿®¹«»¼ ¾»º±®» ¬¸» Ý¸¿²½»´´±®

©¿ ©¸»¬¸»® ½´¿«» éòé ±º ¬¸» ¬®«¬ ¼»»¼ »¨½´«¼»¼

¬¸¿¬ ®«´»ò Þ«¬ ¬¸» ¬®«¬»» ³¿¼» ½´»¿® ·¬ ·²¬»²¬·±² ¬±

¿®¹«» ·² ¬¸» Í«°®»³» Ý±«®¬ô ·º ¹®¿²¬»¼ °»®³··±²

¬± ¿°°»¿´ô ¬¸¿¬ ×² ®» ÍÍÍÔ ©¿ ©®±²¹´§ ¼»½·¼»¼ò

Ú«²¼·²¹ù ¿¼³·²·¬®¿¬±® ©»®» ¶±·²»¼ ·² ¬¸» °®±ó

½»»¼·²¹ ¾«¬ ©»®» ²±¬ ®»°®»»²¬»¼ò

é Ì¸» Ý¸¿²½»´´±®ù ±®¼»® ¼¿¬»¼ ïè Ü»½»³¾»® îððç

¼»½´¿®»¼ ¬¸¿¬ ¬¸» ®«´» ·² Ý¸»®®§ ª Þ±«´¬¾»» ©¿ ²±¬

»¨½´«¼»¼ ¿²¼ ¼·®»½¬»¼ ¬¸¿¬ ¬¸» ¿¼³·²·¬®¿¬±® ±º

ÕÍÚ ³·¹¸¬ ®»´§ ±² ·¬ «²´» ¿²¼ «²¬·´ ÕÍÚù ®·¹¸¬ ¬±

·²¼»³²·¬§ ø¿ ¿ «®»¬§÷ ¸¿¼ ¾»»² ¿¬·º·»¼ ·² º«´´ò

Ø» ¹®¿²¬»¼ ¿ ½»®¬·º·½¿¬» «²¼»® »½¬·±² ïî ±º ¬¸»

ïçêç ß½¬ ¬¸¿¬ ¬¸»®» ©¿ ¿ °±·²¬ ±º ´¿© ±º ¹»²»®¿´

ÅîðïïÃ í ÉòÔòÎò çíç Ð¿¹» ë
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°«¾´·½ ·³°±®¬¿²½» ±² ©¸·½¸ ¸» ©¿ ¾±«²¼ ¾§ ¿

º«´´§ ½±²·¼»®»¼ ¶«¼¹³»²¬ ±º ¬¸» Ý±«®¬ ±º ß°°»¿´ò

Ì¸» Í«°®»³» Ý±«®¬ ¹¿ª» ¬¸» ¬®«¬»» °»®³··±² ¬±

¿°°»¿´ò Þ±¬¸ »¬ ±º ¿¼³·²·¬®¿¬±® ¿®» ®»°±²¼»²¬

¬± ¬¸» ¿°°»¿´ ¾«¬ô ¿¹¿·²ô Ú«²¼·²¹ù ¿¼³·²·¬®¿¬±®

¸¿ª» ²±¬ ¾»»² ®»°®»»²¬»¼ò

The rule against double proof

è Ì¸» »¨°®»·±² �¬¸» ®«´» ·² Ý¸»®®§ ª Þ±«´¬¾»» �

«¹¹»¬ ¿ ¬»½¸²·½¿´ ®«´» ±º ±³» ½±³°´»¨·¬§ò ß²§

«½¸ ·³°®»·±² ©±«´¼ ¾» ³·´»¿¼·²¹ò ×¬ · ¾¿·½ó

¿´´§ ¿ ·³°´» ¬»½¸²·¯«» ±º ²»¬¬·²¹ó±ºº ®»½·°®±½¿´

³±²»¬¿®§ ±¾´·¹¿¬·±²ô »ª»² ©¸»®» ¬¸»®» · ²± ®±±³

º±® ´»¹¿´ »¬ó±ººô ¼»ª»´±°»¼ ¿²¼ «»¼ ¾§ ³¿¬»® ·²

¬¸» Ý±«®¬ ±º Ý¸¿²½»®§ ·² ¹·ª·²¹ ¼·®»½¬·±² º±® ¬¸»

¿¼³·²·¬®¿¬·±² ±º ¬¸» »¬¿¬» ±º ¼»½»¿»¼ °»®±²ò

Ý±³°´·½¿¬·±² ¿®·» ±²´§ ·² ¿ ·¬«¿¬·±² ±º ·²±´ªó

»²½§ô ©¸»®» ¬¸» »¯«·¬¿¾´» ®«´» °®±¼«½» ¿ ¼·ºº»®»²¬

±«¬½±³» º®±³ ¬¸¿¬ °®±¼«½»¼ ¾§ ¬¿¬«¬±®§ »¬ó±ºº

ø»» °¿®¿ ìí ¾»´±©÷ò

ç Ì¸· ¿°°»¿´ «´¬·³¿¬»´§ ¬«®² ±² ©¸¿¬ º«²½¬·±²ô ·º

¿²§ô ¬¸» »¯«·¬¿¾´» ®«´» ¸¿ ¬± °»®º±®³ ·² ¬¸» ±°»®¿ó

¬·±² ±º ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ¿ ·¬ ¿°°´·» ·²

«®»¬§¸·° ·¬«¿¬·±²ò Ì¸» ¿°°»´´¿²¬ ¬®«¬»»ô ±² ¾»ó

¸¿´º ±º ¬¸» ²±¬»¸±´¼»®ô «¾³·¬ ¬¸¿¬ ·¬ ©±«´¼ ¾» ·®ó

®¿¬·±²¿´ ¿²¼ «²º¿·® ¬± ¿°°´§ ·¬ ·² ½·®½«³¬¿²½» ·²

©¸·½¸ ¬¸»®» · ½´»¿® Ø±«» ±º Ô±®¼ ¿«¬¸±®·¬§

øÍ»½®»¬¿®§ ±º Í¬¿¬» º±® Ì®¿¼» ¿²¼ ×²¼«¬®§ ª Ú®·¼

ÅîððìÃ î ßÝ ëðê ÷ ¬¸¿¬ ¬¿¬«¬±®§ »¬ó±ºº ¼±» ²±¬

¿°°´§ò Ì¸» ¿½¬·ª» ®»°±²¼»²¬ô ¬¸» ¿¼³·²·¬®¿¬±® ±º

ÕÍÚô «¾³·¬ ¬¸¿¬ ·¬ ¿°°´·½¿¬·±² · ®»¯«·®»¼ ¾§ ¬©±

¼»½··±² ±º ¬¸» Ý±«®¬ ±º ß°°»¿´ô ×² ®» Ó»´¬±²

ÅïçïèÃ ï Ý¸ íé ¿²¼ ×² ®» ÍÍÍÔ ÅîððêÃ Ý¸ êïð ô ¿²¼

¬¸¿¬ ¬¸»§ ©»®» ®·¹¸¬´§ ¼»½·¼»¼ò Ì¸» ¬¿®¬·²¹ °±·²¬ ·²

«²¼»®¬¿²¼·²¹ ¿²¼ ®»±´ª·²¹ ¬¸· ·«» ³«¬ ¾»ô ²±¬

Ý¸»®®§ ª Þ±«´¬¾»» ô ¾«¬ ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´»

°®±±º ¿ ·¬ ¿°°´·» ¬± «®»¬§¸·°ò

ïð Ñ²» ±º ¬¸» »¿®´·»¬ ¶«¼·½·¿´ »¨°±·¬·±² ±º ¬¸¿¬

®«´» ©¿ ¾§ Ó»´´·¸ ÔÖ ·² ×² ®» Ñ®·»²¬¿´ Ý±³³»®ó

½·¿´ Þ¿²µ øïèéï÷ ÔÎ é Ý¸ ß°° çç ô ïðí�ïðìæ

�Þ«¬ ¬¸» °®·²½·°´» ·¬»´º�¬¸¿¬ ¿² ·²±´ª»²¬ »¬¿¬»ô

©¸»¬¸»® ©±«²¼ «° ·² Ý¸¿²½»®§ ±® ·² Þ¿²µ®«°¬½§ô

±«¹¸¬ ²±¬ ¬± °¿§ ¬©± ¼·ª·¼»²¼ ·² ®»°»½¬ ±º ¬¸»

¿³» ¼»¾¬�¿°°»¿® ¬± ³» ¬± ¾» ¿ °»®º»½¬´§ ±«²¼

°®·²½·°´»ò ×º ·¬ ©»®» ²±¬ ±ô ¿ ½®»¼·¬±® ½±«´¼ ¿´©¿§

³¿²¿¹»ô ¾§ ¹»¬¬·²¹ ¸· ¼»¾¬±® ¬± »²¬»® ·²¬± »ª»®¿´

¼·¬·²½¬ ½±²¬®¿½¬ ©·¬¸ ¼·ºº»®»²¬ °»±°´» º±® ¬¸» ¿³»

¼»¾¬ô ¬± ±¾¬¿·² ¸·¹¸»® ¼·ª·¼»²¼ ¬¸¿² ¬¸» ±¬¸»® ½®»¼ó

·¬±®ô ¿²¼ °»®¸¿° ¹»¬ ¸· ¼»¾¬ °¿·¼ ·² º«´´ò × ¿°°®»ó

¸»²¼ ¬¸¿¬ · ©¸¿¬ ¬¸» ´¿© ¼±» ²±¬ ¿´´±©å ¬¸» ¬®«»

°®·²½·°´» ·ô ¬¸¿¬ ¬¸»®» · ±²´§ ¬± ¾» ±²» ¼·ª·¼»²¼ ·²

®»°»½¬ ±º ©¸¿¬ · ·² «¾¬¿²½» ¬¸» ¿³» ¼»¾¬ô ¿´ó

¬¸±«¹¸ ¬¸»®» ³¿§ ¾» ¬©± »°¿®¿¬» ½±²¬®¿½¬ò�*945

ïï Ì¸» º«²½¬·±² ±º ¬¸» ®«´» · ²±¬ ¬± °®»ª»²¬ ¿

¼±«¾´» °®±±º ±º ¬¸» ¿³» ¼»¾¬ ¿¹¿·²¬ ¬©± »°¿®¿¬»

»¬¿¬» ø¬¸¿¬ · ©¸¿¬ ·²±´ª»²½§ °®¿½¬·¬·±²»® ½¿´´

�¼±«¾´» ¼·°�÷ò Ì¸» ®«´» °®»ª»²¬ ¿ ¼±«¾´» °®±±º ±º

©¸¿¬ · ·² «¾¬¿²½» ¬¸» ¿³» ¼»¾¬ ¾»·²¹ ³¿¼»

¿¹¿·²¬ ¬¸» ¿³» »¬¿¬»ô ´»¿¼·²¹ ¬± ¬¸» °¿§³»²¬ ±º ¿

¼±«¾´» ¼·ª·¼»²¼ ±«¬ ±º ±²» »¬¿¬»ò ×¬ · º±® ¬¸¿¬ ®»¿ó

±² ±³»¬·³» ½¿´´»¼ ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» ¼·ó

ª·¼»²¼ò ×² ¬¸» ·³°´»¬ ½¿» ±º «®»¬§¸·° ø©¸»®»

¬¸» «®»¬§ ¸¿ ²»·¬¸»® ¹·ª»² ²±® ¾»»² °®±ª·¼»¼ ©·¬¸

»½«®·¬§ô ¿²¼ ¸¿ ¿² «²´·³·¬»¼ ´·¿¾·´·¬§÷ ¬¸»®» · ¿

¬®·¿²¹´» ±º ®·¹¸¬ ¿²¼ ´·¿¾·´·¬·» ¾»¬©»»² ¬¸» °®·²½·°ó

¿´ ¼»¾¬±® øÐÜ÷ô ¬¸» «®»¬§ øÍ÷ ¿²¼ ¬¸» ½®»¼·¬±® øÝ÷ò

ÐÜ ¸¿ ¬¸» °®·³¿®§ ±¾´·¹¿¬·±² ¬± Ý ¿²¼ ¿ »½±²¼¿®§

±¾´·¹¿¬·±² ¬± ·²¼»³²·º§ Í ·º ¿²¼ ± º¿® ¿ Í ¼·ó

½¸¿®¹» ÐÜù ´·¿¾·´·¬§ô ¾«¬ ·º ÐÜ · ·²±´ª»²¬ Í ³¿§

²±¬ »²º±®½» ¬¸¿¬ ®·¹¸¬ ·² ½±³°»¬·¬·±² ©·¬¸ Ýò Í ¸¿

¿² ±¾´·¹¿¬·±² ¬± Ý ¬± ¿²©»® º±® ÐÜù ´·¿¾·´·¬§ô ¿²¼

¬¸» »½±²¼¿®§ ®·¹¸¬ ±º ±¾¬¿·²·²¹ ¿² ·²¼»³²·¬§ º®±³

ÐÜò Ý ½¿² ø¿º¬»® ¼«» ²±¬·½»÷ °®±½»»¼ ¿¹¿·²¬ »·¬¸»®

±® ¾±¬¸ ±º ÐÜ ¿²¼ Íò ×º ¾±¬¸ ÐÜ ¿²¼ Í ¿®» ·² ·²±´ªó

»²¬ ´·¯«·¼¿¬·±²ô Ý ½¿² °®±ª» ¿¹¿·²¬ »¿½¸ º±® ïðð°

·² ¬¸» °±«²¼ ¾«¬ ³¿§ ²±¬ ®»½±ª»® ³±®» ¬¸¿² ïðð° ·²
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¿ ½±²¬®·¾«¬±®§ò Ì¸¿¬ · ×² ®» ß«®·º»®±« Ð®±°»®¬·»

Ô¬¼ øÒ± î÷ ÅïèçèÃ î Ý¸ ìîè ò Ì¸» ®«´» · ¿´± ª»®§

½´»¿®´§ ¬¿¬»¼ ¾§ Þ«½µ´»§ Ö ·² ×² ®» É»¬ Ý±¿¬

Ù±´¼ Ú·»´¼ Ô¬¼ ÅïçðëÃ ï Ý¸ ëçéô êðî ø¿ºº·®³»¼

ÅïçðêÃ ï Ý¸ ï ô ¿²¼ ½·¬»¼ ·² °¿®¿ îð ¿¾±ª»÷ò Ð¿§ó

³»²¬ ±º ¬¸» ½¿´´ · ¿ ½±²¼·¬·±² °®»½»¼»²¬ ¬± ¬¸»

¸¿®»¸±´¼»®ù °¿®¬·½·°¿¬·±² ·² ¿²§ ¼·¬®·¾«¬·±²ô ¿²¼

¿¹¿·² ¬¸» ¸¿®»¸±´¼»® · ¬± ¬¸¿¬ »¨¬»²¬ ¼·¿¼ª¿²¬ó

¿¹»¼ò

ëí Í± ¬¸» »¯«·¬¿¾´» ®«´» ³¿§ ¾» ¿·¼ ¬± º·´´ ¬¸» ¹¿°

´»º¬ ¾§ ¼·¿°°´·½¿¬·±² ±º »¬ó±ººô ¾«¬ ·¬ ¼±» ²±¬

©±®µ ·² ±°°±·¬·±² ¬± »¬ó±ººò ×¬ °®±¼«½» ¿ ·³·´¿®

²»¬¬·²¹ó±ºº »ºº»½¬ »¨½»°¬ ©¸»®» ±³» ½±¹»²¬ °®·²ó

½·°´» ±º ´¿© ®»¯«·®» ±²» ½´¿·³ ¬± ¾» ¹·ª»² ¬®·½¬

°®·±®·¬§ ¬± ¿²±¬¸»®ò Ì¸» °®·²½·°´» ¬¸¿¬ ¿ ½±³°¿²§ù

½±²¬®·¾«¬±®·» ³«¬ ¬¿²¼ ·² ¬¸» ¯«»«» ¾»¸·²¼ ·¬

½®»¼·¬±® · ±²» «½¸ °®·²½·°´»ò Ì¸» ®«´» ¿¹¿·²¬

¼±«¾´» °®±±º · ¿²±¬¸»®ò × ©±«´¼ ¿½½»°¬ Ó® Ó±ù

«¾³··±² ¬¸¿¬ ·¬ ©±«´¼ ¾» ¬»½¸²·½¿´ô ¿®¬·º·½·¿´ ¿²¼

©®±²¹ ¬± ¬®»¿¬ ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±º ¿

¬®«³°·²¹ »¬ó±ºº ø¿ ·¬ «²¼±«¾¬»¼´§ ¼±»÷ ¾«¬ ¿ ²±¬

¬®«³°·²¹ ¬¸» »¯«·¬¿¾´» ®«´»ò

Conclusion

ëì × ©±«´¼ ¬¸»®»º±®» ¿´´±© ¬¸· ¿°°»¿´ ±² ¬¸¿¬

ÅîðïïÃ í ÉòÔòÎò çíç Ð¿¹» ïê

ÅîðïïÃ ËÕÍÝ ìè ÅîðïïÃ í ÉòÔòÎò çíç øîðïï÷ ïêï ÒòÔòÖò ïìèë ÅîðïïÃ ÒòÐòÝò ïðë Ì·³»ô Ò±ª»³¾»® ïìô îðïï Ñºº·ó

½·¿´ Ì®¿²½®·°¬ ÅîðïïÃ ËÕÍÝ ìè ÅîðïïÃ í ÉòÔòÎò çíç øîðïï÷ ïêï ÒòÔòÖò ïìèë ÅîðïïÃ ÒòÐòÝò ïðë Ì·³»ô Ò±ª»³¾»®

ïìô îðïï Ñºº·½·¿´ Ì®¿²½®·°¬
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±º ¬¸» ½±®®»½¬ ½±²¬®«½¬·±² ±º ½´¿«» éòé ±º ¬¸» ¬®«¬

¼»»¼ô ¿²¼ ·¬ »»³ ¾»¬¬»® ²±¬ ¬± ½±³³»²¬ ±² ¿² ·ó

«» ©¸·½¸ Í·® ß²¼®»© Ó±®®·¬¬ Ý ¿°°®±¿½¸»¼ ø¿ ¸»

©¿ ¾±«²¼ ¬±÷ ±² ´»¹¿´ °®»³·» ²±© ¸±©² ¬± ¾»

³·¬¿µ»²ò

ÔÑÎÜ ØÑÐÛ ÑÚ ÝÎß×ÙØÛßÜ ÜÐÍÝ

ëë × ©±«´¼ ¿´´±© ¬¸· ¿°°»¿´ò Ú±® ¬¸» ®»¿±² ¹·ª»²

¾§ Ô±®¼ É¿´µ»® ±º Ù»¬·²¹¬¸±®°» ÖÍÝ ©·¬¸ ©¸·½¸ ×

¿³ ·² º«´´ ¿¹®»»³»²¬ô × ¬±± ©±«´¼ ¸±´¼ ¬¸¿¬ ¬¸»

»¯«·¬¿¾´» ®«´» ·² Ý¸»®®§ ª Þ±«´¬¾»» ì Ó§ ú Ý® ììî

· »¨½´«¼»¼ ¾§ ¬¸» ®«´» ¿¹¿·²¬ ¼±«¾´» °®±±ºò Í± ¬¸»

¬®«¬»» ³«¬ ¾» °¿·¼ ·² º«´´ ¾»º±®» ¬¸»®» ½¿² ¾» ¿²§

°®±±º ¿¹¿·²¬ Ú«²¼·²¹ ¿ ¬¸» °®·²½·°¿´ ¼»¾¬±® ¾§

ÕÍÚ ¿ ¹«¿®¿²¬±®ò

ß°°»¿´ ¿´´±©»¼ ò Ö·´´ Í«¬¸»®´¿²¼ô Þ¿®®·¬»® *958

ïò ×²±´ª»²½§ ß½¬ ïçèêô Í½¸ Þïô °¿®¿ êë ô ¿ ·²»®ó

¬»¼æ �øï÷ Ì¸» ¿¼³·²·¬®¿¬±® ±º ¿ ½±³°¿²§ ³¿§ ³¿µ»

¿ ¼·¬®·¾«¬·±² ¬± ¿ ½®»¼·¬±® ±º ¬¸» ½±³°¿²§ �øí÷ ß

°¿§³»²¬ ³¿§ ²±¬ ¾» ³¿¼» ¾§ ©¿§ ±º ¼·¬®·¾«¬·±²

«²¼»® ¬¸· °¿®¿¹®¿°¸ ¬± ¿ ½®»¼·¬±® ±º ¬¸» ½±³°¿²§

©¸± · ²»·¬¸»® »½«®»¼ ²±® °®»º»®»²¬·¿´ «²´» ¬¸»

½±«®¬ ¹·ª» °»®³··±²ò�

îò ×²±´ª»²½§ Î«´» ïçèêô ® îòçëøï÷ ô ¿ «¾¬·¬«¬»¼æ

�É¸»®» ¿² ¿¼³·²·¬®¿¬±® · °®±°±·²¹ ¬± ³¿µ» ¿

¼·¬®·¾«¬·±² ¬± ½®»¼·¬±® ¸» ¸¿´´ ¹·ª» îè ¼¿§ù ²±ó

¬·½» ±º ¬¸¿¬ º¿½¬ò�

ÛÒÜ ÑÚ ÜÑÝËÓÛÒÌ
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