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November 28, 2018 

By Email, ECF, and Federal Express 
 
The Honorable Martin Glenn 
United States Bankruptcy Court 
Southern District of New York 
One Bowling Green, Courtroom 523 
New York, New York 10004-1408 

Re:      Motors Liquidation Company Avoidance Action Trust v. JPMorgan Chase Bank, 
N.A. et al., Case No. 09-00504 (MG)        

Dear Judge Glenn: 

 We represent plaintiff Motors Liquidation Company Avoidance Action Trust 
(“Plaintiff”) in the above action.  We write in advance of tomorrow’s telephone conference with 
the Court concerning defendant JPMorgan Chase Bank, N.A.’s (“JPMorgan”) refusal to proceed 
with the depositions of two JPMorgan witnesses (one former and one current employee).1  
JPMorgan also objects to deposition subpoenas issued to a non-party GM witness2 and to 
JPMorgan’s former outside counsel on the Term Loan transaction, even though neither of those 
non-parties has objected to the subpoenas.   

For the reasons set forth below, the depositions of these witnesses should be compelled 
because they are within the scope of permissible discovery under Rule 26(b) of the Federal Rules 
of Civil Procedure (Fed. R. Bankr. P. 7026(b)).  Alternatively, before proceeding with these 
depositions, Plaintiff should be permitted to file a motion for summary judgment seeking a ruling 
that the Term Loan Agreement and Collateral Agreement (collectively, the “Agreements”) 
exclude Building Assets and CWIP (both terms defined below) from the grant of collateral for 
the Term Loan without prejudice to Plaintiff’s right to pursue these depositions before trial if the 
Court determines that there is a need for extrinsic evidence to construe the Agreements.     

 

 

                                                      

1   Plaintiff issued deposition subpoenas for three JPMorgan witnesses, but one of those witnesses has not 
been located or served. 
   
2  Plaintiff initially sought depositions of two GM witnesses, but one of those witnesses is a former 
employee of Old GM, who was never employed by New GM and has not been served. 
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A. The Term Loan Agreement and Collateral Agreement Granted Collateral Only in the 
Machinery & Equipment and Special Tools at GM as Reflected in GM’s Records 
 

Two of the key issues at the anticipated second trial in this case include whether assets 
classified by GM in its records as “Buildings & Land Improvements” and “Land” (collectively, 
“Building Assets”) and construction work in progress (“CWIP”) are part of the Term Lenders’ 
collateral.  Together these two issues account for approximately $580 million of the surviving 
collateral value claimed by the Term Lenders with approximately $520 million of that amount 
riding on the Building Assets category alone.   

It is Plaintiff’s position that the grant of collateral under the Agreements was limited to 
assets classified as Machinery & Equipment and Special Tools in GM’s records.  This reading of 
the Agreements is supported by basic principles of contract interpretation.  Specifically, because 
the Term Loan Agreement and the Collateral Agreement are interrelated, they must be read 
together in a manner that makes sense of all of their provisions.  See e.g., Ocwen Loan Servicing, 
LLC v. Rescap Liquidating Trust (In re Residential Capital, LLC), 533 B.R. 379, 396 (Bankr. 
S.D.N.Y. 2015).  Further, the Agreements should be read in light of their intent and construed to 
give full meaning and effect to all of their provisions.  Id. at 399.  Finally, more specific terms in 
the Agreements should be read to override more general terms, including when the specific and 
general provisions appear to conflict.  Id. (citations omitted). 

The Term Loan Agreement provides that “Collateral” is the property on which a lien is 
created in favor of the Agent, and the “Collateral Value” is the “aggregate net book value of the 
Collateral.”  Term Loan Agreement, Section 1.01 (Definitions).  The net book value, of course, 
refers to the net book value of the assets at GM as reflected in its books and records.  In other 
words, the Collateral Value is the net book value of the total property on which a lien was 
created in favor of JPMorgan, as agent on the Term Loan. 

Section 5.02 of the Term Loan Agreement requires GM to furnish to JPMorgan on a 
quarterly basis a “Collateral Value Certificate” setting forth the Collateral Value as of the last 
day of the fiscal period….”  Exhibit F-1 to the Term Loan Agreement, in turn, identifies 
Machinery & Equipment and Special Tools as the only asset classes that make up the value of 
the collateral reflected on the Collateral Value Certificate.  “Machinery & Equipment” and 
“Special Tools” are asset classifications consistently used by GM in its accounting records, 
including eFAST.  These asset classifications are distinct from, and specifically exclude, the GM 
asset categories of “Buildings & Land Improvements,” “Land” and “Construction in Progress,” 
which are the GM asset categories applied to the approximately $580 million of additional 
collateral now claimed by JPMorgan with respect to the Building Assets and CWIP.  Thus, 
Exhibit F-1 to the Term Loan Agreement makes clear on its face that the collateral securing the 
Term Loan was limited to Machinery & Equipment and Special Tools, and that it excluded 
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Building Assets and CWIP.3      

Further, under Section 4.01(1) of the Term Loan Agreement, as a condition precedent for 
the closing on the loan, GM was required to, and did, certify that the “Collateral Value is 
approximately $6.5 billion…based on the net book value of the assets constituting Collateral as 
of June 30, 2006.”  It was understood by all parties that the $6.5 billion value was calculated 
using the GM categories identified on Exhibit F-1, i.e., Machinery & Equipment and Special 
Tools. 

When the parties amended the Term Loan Agreement in March 2009, they again 
confirmed that the collateral consisted only of Machinery & Equipment and Special Tools.  The 
amendment to the Term Loan required GM to furnish to JPMorgan for delivery to each lender a 
Collateral Report in the form of, and containing the information called for by, Exhibit F-3.  This 
Collateral Report identified the aggregate net book values of the Machinery & Equipment and 
Special Tools located at each of the GM plants.4  Notably, the Collateral Report did not include 
net book values for “Buildings & Land Improvements,” “Land” and “Construction in Progress.”    

The Collateral Agreement incorporates the Term Loan Agreement by reference (defining 
it as the “Credit Agreement”).  See Collateral Agreement, Section 7.09 (providing that the 
“[Collateral] Agreement, the Fee Letter and the other Loan Documents . . . represent the 
complete agreements of the parties”).  In turn, the Term Loan Agreement incorporates the 
Collateral Agreement, referring to it as the agreement substantially in the form attached as 
Exhibit C to the Term Loan Agreement.  The Collateral Agreement implements the grant of 
collateral in these assets by providing a security interest in all “Equipment” or “Fixtures” within 
the meaning of Section 9-102 of the UCC.5  But the two Agreements cannot reasonably be read 
together to expand the Term Loan collateral to include “Buildings & Land Improvements,” 
“Land” and “Construction in Progress,” as Defendants are now attempting to do.  There is no 
language in either agreement that expands the scope of the collateral to encompass these 
additional categories, and any such expansion would be inconsistent with the more specific 
provisions contained in Sections 4.01(1) and 5.02, and Exhibit F-1 of the Term Loan Agreement 
discussed above.   

                                                      

3 A copy of the Term Loan Agreement, including Exhibit F-1 attached thereto, is annexed to this letter as 
Exhibit A. 
 
4  A copy of the Collateral Report provided pursuant to the amendment to the Term Loan may be found 
annexed in Exhibit C to this letter at page GM0000019-21.  That Collateral Report includes Machinery & 
Equipment and Special Tools only.  Similarly, as seen from the other collateral certificates collected in 
Exhibit C, all exhibits to the collateral certificates consistently refer to Machinery & Equipment and 
Special Tools only. 
 
5 A copy of the Collateral Agreement is annexed as Exhibit B. 
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The Agreements must be read in such a manner as to give effect to all of their terms, see 
e.g., In re Residential Capital, LLC, 533 B.R. at 399, which include the very specific intent that 
the value of the Collateral would be approximately $6.5 billion as of the Funding Date and that 
the calculation of the collateral value would be based on the net book value of GM’s Machinery 
& Equipment and Special Tools.  To read the grant of collateral to also include Building Assets 
and CWIP, as Defendants urge, would render inaccurate key provisions (indeed, the most 
specific provision) of the Term Loan Agreement.  The inclusion of the term “Fixtures” in the 
Collateral Agreement did not expand the scope of the grant of Collateral; rather, it ensured that 
the Term Lenders could retain a security interest in any Machinery & Equipment or Special 
Tools that had become a fixture and thus could potentially be subject to a competing real 
property interest.   

B. Defendants Argue For An Alternative Reading Of The Term Loan Agreement And The 
Collateral Agreement 
 

Defendants argue for an alternative reading of the Agreements.  On the basis of their 
reading, which tries to reduce everything to the single question of what is and is not a fixture, a 
full-blown representative assets trial focused on the particular characteristics of these Building 
Assets and CWIP assets will be needed to resolve the question of whether or not these assets are 
surviving collateral.  According to Defendants, the Collateral Agreement should be read without 
regard to the Term Loan Agreement, such that when Article II of the Collateral Agreement 
grants a security interest in all “Equipment and Fixtures,” that grant is without regard to whether 
those assets are Machinery & Equipment and Special Tools, and should be read to expand 
Defendants’ security interest to include “Buildings & Land Improvements,” “Land” and 
“Construction in Progress”  assets.  Defendants’ reading of the Collateral Agreement cannot be 
squared with the specific provisions of the Term Loan Agreement discussed above.  Their 
reading is also inconsistent with the purpose of the Term Loan, which has always been described 
by the parties as providing GM with $1.5 billion of credit secured by GM’s Machinery & 
Equipment and Special Tools at all of its U.S. plants.    

C. If The Court Determines That Defendants’ Reading Of The Agreements Is A Plausible 
Alternative, Testimony About The Parties’ Course Of Performance And Other 
Extrinsic Evidence Will Be Relevant To Construe The Agreements 
  

Although Plaintiff submits that the Agreements themselves clearly limit the collateral to 
Machinery & Equipment and Special Tools, in the event that the Court determines that both sides 
offer reasonable, alternative readings of the Agreements, then Plaintiff anticipates the need for 
course of performance evidence and other extrinsic evidence to show that the parties never 
intended for Building Assets or CWIP assets to be included in the collateral.6   

                                                      

6  Under UCC 1-303(a), a “‘course of performance’ is a sequence of conduct between the parties to a 
particular transaction that exists if: (1) the agreement of the parties with respect to the transaction involves 
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For instance, though it is clear from the Term Loan Agreement itself, it also would have 
been evident to all participants that the $6.5 billion Collateral Value was based on the net book 
value of Machinery & Equipment and Special Tools (and equally obvious that the collateral 
value would exceed $11 billion in net book value if Building & Land Improvements, Land and 
CWIP assets had been included).  See Development Specialists, Inc. v. Peabody Energy Corp. (In 
re Coudert Bros.), 48 B.R. 375, 393 (Bankr. S.D.N.Y. 2013) (the factual circumstances 
surrounding the execution of the contract may be considered to determine the parties’ intentions, 
as “interpreting the contract’s terms in a factual vacuum would undermine that goal.”); see also 
Georgia Malone & Co., Inc. v. E&M Assocs., 163 A.D.3d 176, 185-86 (1st Dep’t 2018) (finding 
ambiguity in agreement when examining “the entire contract and consider[ing] the relation of the 
parties and the circumstances under which it was executed”).  Should the Court determine that 
there is ambiguity, the Trust would properly point to evidence that makes clear what the parties 
intended.  Indeed, no hindsight guesswork is required to reliably define the original package of 
collateral that secured the Term Loan.  The net book value of GM’s Machinery & Equipment 
and Special Tools as of June 30, 2006 was approximately $6.5 billion.  When “Buildings & Land 
Improvements,” “Land” and “Construction in Progress” assets are added in, the net book value 
of all those assets as of June 30, 2006 exceeds $11 billion and thus is not “approximately $6.5 
billion” as required by the Term Loan.  Thus, the certification required by Section 4.01(1) of the 
Term Loan Agreement further demonstrates that the original collateral securing the Term Loan 
was limited to Machinery & Equipment and Special Tools, and that it excluded Building Assets 
and CWIP.     

To prepare for the possibility that the Court will deem it necessary to consider course of 
performance evidence and other extrinsic evidence to construe the Agreements as they relate to 
Building Assets and CWIP, Plaintiff seeks depositions of two JPMorgan witnesses 
knowledgeable about those issues (Donald Benson and Joseph Lillis), as well as depositions of 
one Old GM witness (Rocky Gupta) and one outside lawyer to JPMorgan, who was involved in 
determining how the proper scope of the collateral grant would be reflected in the Agreements 
(Jonathan Corsico).   

The testimony that Plaintiff anticipates it will elicit from these witnesses will, consistent 
with documents that have been produced during discovery, establish that the Term Loan 
collateral included Machinery & Equipment and Special Tools, but did not include “Buildings & 
Land Improvements,” “Land” and “Construction in Progress” assets.  For example, testimony 

                                                      

repeated occasions for performance by a party; and (2) the other party, with knowledge of the nature of 
the performance and opportunity for objection to it, accepts the performance or acquiesces in it without 
objection.”  UCC 1-303(d) further provides that evidence of a course of performance is relevant to 
ascertain “the meaning of the parties’ agreement, may give particular meaning to specific terms of the 
agreement, and may supplement or qualify the terms of the agreement.”  In turn, UCC 1-201 defines 
“agreement” as used above to mean “the bargain of the parties in fact, as found in their language or 
inferred from other circumstances, including course of performance, course of dealing, or usage of trade 
as provided in Section 1-303.” 
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from these witnesses will support the following: 

 On November 29, 2006, the closing date on the Term Loan, GM prepared the 
required schedule representing that the Collateral Value (as defined in the Term 
Loan Agreement) was approximately $6.5 billion based on net book values as of 
June 30, 2006.  The calculation of Collateral Value was based on the net book 
value of Machinery & Equipment and Special Tools located at the GM plants 
identified in Schedule 1 of the Collateral Agreement.  The Collateral Value 
calculation excluded “Buildings & Land Improvements,” “Land” and 
“Construction in Progress” assets.  See, e.g., Final Collateral Value Schedule sent 
on Nov. 28, 2006 (WEILJPM00874438) (Tab 8).7 
 

 It was the intent of the parties that the collateral value furnished by GM was based 
upon Machinery & Equipment and Special Tools, and it was also their intent that 
the collateral value excludes “Buildings & Land Improvements,” “Land” and 
“Construction in Progress” assets.  JPMorgan was involved in precisely defining 
what asset classes would and would not be included in the collateral package for 
the Term Loan and prepared information memos for the syndicate of lenders, 
communicating to them that the collateral value was based upon Machinery & 
Equipment and Special Tools only.  See e.g., PP&E Collateral Discussion 
(JPMCB-5-00082479-81) (printed from native file) (Tab 1); Collateral Coverage 
Overview (JPMCB-5-00020503-08) (Tab 2); Transaction Overview and 
Collateral Section for the IM (JPMCB-5-00054690-92) (Tab 3); Collateral 
Schedule of PP&E Term Loan (JPMCB-5-00005456-59) (Tab 4); Excerpts of 
Draft Information Memorandum (JPMCB-5-0004480, 92, 99) (Tab 5); Final 
Information Memorandum dated November 2006 (WEILJPMGM000338489-
531) (Tab 6); Collateral Overview Schedule for Private-Side Lenders (JPMCB-5-
00010014-17) (Tab 7); Final Collateral Value (WEILJPMGM00874436-38) 
(printed from native file) (Tab 8); and Adjustment to Collateral Value dated Nov. 
27, 2006 (WEILJPMGM00338576-77) (Tab 9). 
  

 Beginning on April 4, 2007, and every quarter thereafter, GM provided JPM with 
a collateral value certificate (or Summary Collateral Certificate) that calculated 
the value of the collateral based upon the net book value of its Machinery & 
Equipment and Special Tools only.  See e.g., Collateral Certificates provided to 
JPMorgan (GM000000001-18) (Tab 10); M&E Term Loan Collateral Calculation 
Procedure (NEWGM000131394-96) (Tab 11).  JPMorgan understood the basis 
upon which these values were determined and relied on these values to determine 
whether GM was in compliance with its loan covenants and specifically whether 

                                                      

7  All documents cited in this letter by Bates number have been produced in discovery in this 
case.  The tab numbers refer to the Binder of Documents Referenced in Plaintiff’s November 28, 
2018 Letter to Judge Glenn, which will be delivered to chambers.   
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the collateral value to loan coverage ratio was at least 2.50.  See e.g., JPMorgan 
sales script (JPMCB-5-00047238-41) (Tab 12).  The pie chart found on the last 
two pages of Tab 12 illustrates clearly that the collateral included Machinery & 
Equipment and Special Tools and excluded Buildings & Land Improvements, 
Land and Construction in Progress. 

 
 In March 2009, when GM was in distress, the parties amended the Term Loan to 

increase the coverage ratio to 3.25.  First Amendment to the Term Loan 
Agreement ((Exhibit A) and Collateral Reports (Exhibit C).  All of the 
communications concerning how the ratio was to be calculated demonstrate that 
all parties determined the ratio based upon the value of Machinery & Equipment 
and Special Tools only.  See Quarterly collateral certificate measured as of 
November 2008 (JPMCB-2-00007015-16) (printed from native) and November 
2008 book values of assets not in Term Loan collateral (JPMCB-2-00007017) 
(printed from native) (Tab 13).  The JPMorgan document that appears second 
under Tab 13 has a footer that reads “Assets not in NYTO Collateral,” and 
contains a listing by plant of the net book values of the Building Assets that are 
not part of the Term Loan collateral.  All parties understood that “Buildings & 
Land Improvements,” “Land” and “Construction in Progress” assets were not 
valued in calculating the coverage ratio.  See e.g., Collateral Reports 
(GM000000019-24) (Tab 10); Collateral value documents sent to potential lender 
(JPMCB-5-00052119-20, 174, 333-34) (Tab 14).  The ratio would have been 
dramatically different had those assets been included in the collateral.  

 
D. The Depositions Should Be Compelled Or, In The Alternative, Plaintiff Should Be 

Permitted To File A Motion On The Issue Of The Proper Interpretation Of The 
Agreements 
 

Under Rule 26, Plaintiff is entitled to discovery “regarding any nonprivileged matter that 
is relevant to [its] claim or defense and proportional to the needs of the case, considering the 
importance of the issues at stake in the action [and] the amount in controversy.”   Here, the 
discovery sought bears on an approximately $580 million dispute between the parties.  While 
Plaintiff submits that this dispute can be resolved without resort to evidence outside the 
Agreements themselves because those Agreements by their terms exclude Building Assets and 
CWIP from the collateral, Plaintiff must be prepared for the possibility that the Court will 
determine that course of performance and other extrinsic evidence will be needed to construe the 
Agreements.  Accordingly, the depositions should be compelled, in order to allow Plaintiff to 
support the above proffer, in the event that the Court determines that extrinsic evidence about the 
Agreements’ meaning is relevant.8 

                                                      

8 In its letter, we expect JPMorgan to argue that this Court already has ruled in its April 7, 2017 in limine 
decision that it will not consider extrinsic evidence in connection with the Agreements.  Adv. Proc. Dkt. 
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Alternatively, Plaintiff should be authorized to file a motion for summary judgment 
seeking a ruling that the Agreements exclude Building Assets and CWIP from the grant of 
collateral for the Term Loan without prejudice to Plaintiff’s right to pursue these depositions if 
the Court determines that there is a need for extrinsic evidence in deciding that issue.  

We thank the Court for its assistance in resolving this dispute. 

      Respectfully, 

       /s/ Eric B. Fisher 

      Eric B. Fisher    

cc:  All counsel of record (via ECF) 

 

 

 

      

 

                                                      

No. 947.  JPMorgan’s argument misconstrues this Court’s in limine decision.  In that decision, the Court 
ruled that testimony regarding “JPMorgan’s understanding of what ‘fixture[s]’ the Term Loan 
Agreements referred to is irrelevant,” id. at 9, because, among other reasons, terms “such as ‘fixture’ and 
‘collateral’ are clear on their face and can be defined according to a legal dictionary,” id. at 8.  Unlike that 
in limine decision, however, the issue now before the Court is not about what assets the parties intended 
to cover when they used the word fixture in their Agreements.  Rather, the issue is whether specific 
provisions in the Agreements limit the grant of collateral to the categories of Machinery & Equipment and 
Special Tools.  The Court has not previously been asked to decide this issue. 
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